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[Civil  No.  892.    Filed  March  22, 1907.] 
[89  Pac.  593.] 

HENRY  EWING,  HOWARD  H.  WATKINS  and  JOHN  S. 
KOLAR,  Defendants  and  Appellants,  v.  UNITED 
STATES  OF  AMERICA,  Plaintiff  and  Appellee. 

1.  Officers  —  Bonds  —  Action  —  Joinder  of  Causes  —  Act  of  Cong. 

March  2, 1895,  chap.  177,  sec.  5,  28  Stat.  807,  Construed. — An  ac- 
tion by  the  United  States  government  may  be  maintained  upon  an 
official  bond  to  government  uniting  in  one  count  an  action  for  the 
breach  of  an  original  and  a  renewal  bond  of  an  officer  under  the  act 
of  Congress,  supra,  requiring  the  renewal  of  official  bonds  every  four 
years,  and  declaring  that  the  liability  of  the  principal  and  sureties  on 
official  bonds  shall  continue  and  cover  the  service  ensuing  until  the 
appointment  of  the  successor  of  the  principal;  the  action  being  based 
on  a  delinquency  arising  after  the  execution  of  the  renewal  bond 
which  is  merely  cumulative  security. 

2.  Same — Sams — Same — Complaint — Sufficiency — Act  of  Cong.  July 

4,  1884,  chap.  180,  sec.  8,  23  Stat.  97  (1  Rev.  Stats.  Supp.  450), 
Cited. — A  complaint  upon  a  bond  set  forth  that  said  bond  pro- 
vided that  defendant  would  honestly  account,  without  fraud  or  de- 
lay, for  the  public  moneys  and  public  funds  that  should  come  into 
his  hands  and  for  all  funds  received  by  him  by  reason  of  his  offi- 
cial position;  and  then  alleged  that  defendant  was  on  a  certain  date 
indebted  to  the  plaintiff  in  a  certain  sum  of  public  money  in  his 
hands  as  such  officer,  and  that  plaintiff  had  demanded  from  him 
and  his  codefendants,  and  each  of  them,  the  payment  of  said  sum 
but  they  had  neglected  and  refused  to  pay  the  same  or  any  part 
thereof.  Held,  in  the  action  of  the  breach  of  such  a  bond  condi- 
tioned on  an  accounting  for  public  funds  and  not  presenting  a  com- 
plaint of  the  character  mentioned  in  act  of  Congress,  supra,  relating 
to  the  presentation  of  the  account  containing  material  representa- 
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of  the  government  did  not  relieve  him  from  liability  on  his  official 
bond. 

7.  Trial — Verdict — Direction — When  Authorized. — The  court  is  not 
authorized  to  instruct  a  verdict  for  the  plaintiff  if  there  has  been 
any  evidence  presented  which  would  sustain  a  verdict  in  favor  of 
the  defendant;  but  unless  there  has  been  such  evidence  and  the 
court  would  be  constrained  on  motion  to  set  aside  a  verdict  for  de- 
fendant after  rendition,  then  the  court  is  authorized  to  direct  a  ver- 
dict for  the  plaintiff. 

&  Officers — Bond — Liability — Act  of  Cong.  July  4,  1884,  chap.  180, 
sec.  8,  23  Stat.  97  (1  Rev.  Stats.  Supp.  450). — In  an  action  on  the 
bond  of  a  disbursing  agent  conditioned  on  his  accounting  for  the 
public  funds  coming  into  his  hands  and  on  his  not  presenting  any 
fraudulent  claims  within  section  8,  supra,  a  showing  by  the  govern- 
ment that  the  balance  due  from  him  was  occasioned  in  part  by  the  pre- 
sentation of  a  voucher  for  which  the  agent  had  once  been  credited, 
and  such  credit  afterward  disallowed  and  the  amount  recharged  on 
finding  that  it  was  within  section  8,  supra.  The  defendants  having 
admitted  in  their  answers  that  the  agent  had  presented  for  payment 
a  claim  of  the  character  mentioned  in  said  section  8,  supra,  but  that 
the  claim  did  not  contain  any  material  misrepresentation  in  regard 
to  the  amount  due  or  paid,  is  sufficient  to  authorize  a  judgment  for 
the  government. 

9.  Same — Same — Same — Same. — Where,  in  an  action  by  the  government 
on  the  bond  of  a  disbursing  agent  conditioned  on  his  accounting  for 
the  public  funds  coming  into  his  hands,  and  on  his  not  presenting 
any  fraudulent  voucher  within  section  8,  supra,  the  agent  testified 
that  he  had  paid  a  specified  sum  to  a  third  person,  who  immediately 
paid  back  a  part  thereof  to  be  held  as  security  that  the  third  person 
would  perform  certain  work,  and  the  agent  had  certified  that  the 
work  had  been  completed,  when,  as  a  matter  of  fact,  it  had  not,  held, 
such  certificate  to  the  government  was  a  material  misrepresentation 
authorizing  a  recovery. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Mohave. 
Richard  E.  Sloan,  Judge.    Affirmed. 

On  July  6,  1896,  Henry  P.  Ewing  entered  the  service  of  the 
United  States  as  industrial  teacher  for  the  Hualapai  Indian 
Schools  in  Mohave  county,  Arizona,  and  was  on  the  ninth  day 
of  July,  1896,  appointed  special  disbursing  agent  by  the  Sec- 
retary of  the  Interior  of  the  United  States.  On  July  18, 
1896,  the  said  Ewing,  as  principal,  and  William  H.  Lake, 
Howard  H.  Watkins,  and  John  S.  Kolar,  as  sureties,  executed 
and  delivered  to  the  United  States  the  official  bond  of  said 
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Ewing,   as   such   industrial   teacher  and   special    disbursing 
agent,  in  the  sum  of  $5,000,  and  on  the  first  day  of  August, 
1900,  the  said  Ewing,  as  principal,  and  the  above  mentioned 
Watkins  and  Kolar,  as  sureties,  gave  a  renewal  bond  to  the 
United  States  in  the  penal  sum  of  $5,000,  as  security  for  the 
proper  performance  of  his  duties  by  said  Ewing,  as  said  in- 
dustrial teacher  and  special  disbursing  agent.    The  provisions 
in  said  bonds  were  identical,  and  provided  that:  "The  said 
principal  shall  at  all  times,  during  his  holding  and  remaining 
in  said  office,  carefully  discharge  the  duties  thereof,  and  faith- 
fully  disburse   the   public  moneys,    and   honestly    account, 
without  fraud  or  delay,  for  the  same,  and  all  public  funds 
including  funds  designated  in  the  regulations  of  the  Indian 
Department  as  miscellaneous  receipts,  and  moneys  belonging 
to  Indians  under  his  charge  which  shall  or  may  come  into  his 
hands,  and  all  other  funds  received  by  him  by  reason  of  his 
position  as  industrial  teacher  and  special  disbursing  agent, 
and  for  all  public  property  placed  in  his  charge,  and  the  said 
principal  shall  not  knowingly  present,  or  cause  to  be  pre- 
sented, any  voucher,  account  or  claim  of  the  character  men- 
tioned in  section  8  of  the  act  of  Congress  of  July  4,  1884. 
23  U.  S.  Stats.,  p.  97,  c.  180;  1  Rev.  Stats.  Supp.,  p.  450." 
Ewing,  after  taking  the  proper  oath  of  office,  entered  upon 
the  discharge  of  his  duties  as  such  government  official,  and 
continued  in  such  service  until  the  year  1901.     On  the  twenty- 
eighth  day  of  March,  1903,  the  appellee  herein  brought  suit 
against  the  appellants  under  the  provisions  of  both  of  the 
bonds  above  described,  and    alleged  in  its  complaint  that 
Ewing  had  broken  the  conditions  of  said  bonds,  in  this,  that 
on  the  thirty-first  day  of  December,  1900,  there  was  in  his 
possession,  "as  such  industrial  teacher  and  special  disbursing 
agent,  the  sum  of  $1,094.59,  public   moneys  of  the  United 
States  which  he  did  not  then  and  there  honestly  account  for, 
and  has  not  at  any  time  honestly  accounted  for,  or  paid  to 
or  for  said  plaintiff,  in  that  he,  as  such  industrial  teacher  and 
special  disbursing  agent,  did  knowingly  present  and  cause 
to  be    presented  to  the    accounting    officers  of  the  United 
States,  for  approval  and  payment,  a  certain  voucher,  account, 
and  claim,  of  the  character  mentioned  in  section  8  of  the 
act  of  Congress  of  July  4,  1884,  which  contained  a  material 
misrepresentation  of  fact  in  regard  to  the  amount  due  and 
paid,  to  wit,  a  voucher,  account,  or  claim,  for  credit  for  a 
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payment  alleged  to  have  been  made  to  James  M.  Russell,  for 
furnishing  labor  and  material  upon  and  constructing  an.  irri- 
gation plant  for  use  in  the  Indian  service,  which  contained 
the  representation  that  $1,260  was  due  and  paid  therefor, 
which  representation  in  fact  was  not  true.  Upon  the  disal- 
lowance of  the  credit  claimed,  in  which  said  voucher,  account 
and  claim,  and  the  full  settlement  of  his  accounts  with  the 
United  States,  by  accounting  officers  thereof,  on  December 
31,  1900,  he  was  found  to  be  indebted,  and  is  indebted  to 
plaintiff  in  the  sum  of  $1,094.59,  public  moneys  of  the  United 
States,  in  his  hands  as  such  officer"— whereby  the  conditions 
of  the  obligations  of  the  aforesaid  bonds  were  claimed  to  have 
been  broken.  The  plaintiff  then  alleged  demand  upon  the 
said  defendants,  and  each  of  them,  for  payment  of  said  sum, 
and  their  neglect  and  refusal  to  pay  the  same,  and  the  damage 
thereby  to  the  plaintiff  in  said  sum,  and  asked  judgment 
therefor. 

The  answers  of  the  several  defendants  were  by  way  of  de- 
murrer to  the  complaint  and  general  denial,  and,  as  a  separate 
defense,  they  alleged  that  Ewing  had  kept  and  performed 
the  conditions  of  the  obligations  set  forth  in  the  complaint, 
and  denied  that  there  was,  on  December  31,  1900,  in  said 
Ewing 's  possession,  as  industrial  teacher  and  special  disburs- 
ing agent,  any  public  moneys  of  the  United  States,  which  said 
Ewing  had  not  then  and  there  honestly  accounted  for.  And, 
further  answering,  they  alleged  that  while  Ewing  "was  indus- 
trial teacher  and  special  disbursing  agent,  as  set  forth  in  the 
complaint,  he  presented  to  the  accounting  officers  of  the 
United  States,  for  approval  and  payment,  a  certain  voucher, 
account  and  claim  of  the  character  mentioned  in  section  8 
of  the  act  of  Congress  of  July  4,  1884,  but  that  said  voucher 
did  not  contain  ft,  or  any  material,  misrepresentation  in  re- 
gard to  the  amount  due  or  paid  as  alleged ;  that  the  voucher, 
account  and  claim  was  presented  for  credit  for  payment  made 
by  defendant  Ewing,  in  his  official  capacity,  to  one  James 
M.  Russell,  for  furnishing  labor  and  materials  and  •construct- 
ing an  irrigating  plant  for  use  in  ^he  Indian  service,  in  the 
sum  of  $1,260;  that  said  amount  was  due  and  paid  therefor; 
and  that  said  amount  was  paid  to  said  James  M.  Russell." 

The  issues,  as  presented  by  these  pleadings,  were  dismissed 
as  to  William  H.  Lake,  and  were  on  the  fifth  day  of  July, 
1904,  tried  before  a  court  and  jury,  against  the  other  de- 
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fendants.  At  the  conclusion  of  the  plaintiff's  evidence,  the 
defendants  moved  the  court  to  direct  a  verdict  in  their  favor 
upon  the  ground  that,  the  breach  of  the  bond  sued  upon  de- 
pending upon  material  misrepresentation  by  the  defendant 
Ewing,  it  was  incumbent  upon  the  government,  in  order  to  be 
entitled  to  a  verdict  in  its  favor,  to  sustain  by  evidence  the 
allegation  of  material  misrepresentation,  which  it  had  in  this 
.  case  failed  to  do.  The  motion  was  denied  by  the  court,  and 
the  defendants  introduced  their  evidence,  at  the  conclusion 
of  which  the  defendants  asked  for  certain  instructions,  which 
were  refused,  and,  on  motion  of  the  United  States  attorney, 
the  court  directed  a  verdict  for  the  plaintiff  in  the  amount 
sued  for,  with  interest,  and,  upon  the  verdict  of  the  jury, 
judgment  was  entered  against  the  defendants  in  that  amount 
From  the  judgment  and  the  denial  of  the  motion  for  a  new 
trial,  the  defendants  have  appealed  to  this  court. 

Robert  E.  Morrison,  for  Appellants. 

The  whole  question  turned  upon  whether  or  not  Ewing 
in  the  Russell  voucher  made  any  material  misrepresentation 
of  fact.  Plaintiff  should  have  been  required  to  prove  ma- 
terial misrepresentation,  if  there  were  any,  and  if  no  such 
material  misrepresentation  was  shown,  the  government  had 
no  right  to  recharge  the  voucher  and  no  balance  could  have 
been  claimed  against  Swing.  The  treasury  transcript  shall 
be  complete  evidence  as  to  accounts  between  the  government 
and  its  disbursing  officer.  Findings  by  the  officials  of  the 
Postoffice  Department,  that  certain  commissions  were  illegally 
claimed  and  that  certain  property  was  illegally  retained,  did 
not  justify  a  judgment  against  defendant.  United  States  v. 
Case,  49  Fed.  270,  and  cases  cited.  The  burden  of  proof  is 
upon  the  plaintiff  to  Bhow  the  amount  of  its  loss.  United 
States  v.  Young,  44  Fed.  169.  The  court  should  have  in- 
structed the  jury  as  to  what,  in  law,  constitutes  a  material 
misrepresentation.  New  v.  Potts,  55  Ga.  420.  "Where  mate- 
rial questions  of  fact  are  presented  by  the  testimony,  it  is 
proper  to  refuse  to  direct  a  verdict.  Jackson  v.  Pittsburg 
A.  T.  Co.,  159  Pa.  399,  28  Atl.  257.  Where  it  is  entitled  to 
go  to  the  jury  upon  any  theory  arising  out  of  the  fact,  it  is 
error  to  direct  the  verdict  for  the  plaintiff.  Kuhl  v.  Meyer, 
42  Mo.  App.  174. 
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Frederick  S.  Nave,  United  States  Attorney,  and  John  H. 
Campbell,  Assistant  United  States  Attorney,  for  Appellee. 

' '  The  court  did  not  err  in  directing  the  verdict  for  the  plain- 
tiff." It  was  the  duty  of  the  court  to  scrutinize  the  uncon- 
tradicted testimony  and  determine  whether  or  not  a  material 
misrepresentation  had  in  fact  been  made.  If  material  mis- 
representation had  been  made,  it  was  his  duty  to  direct  the 
verdict,  which  in  fact  he  directed. 

DOAN,  J. — The  appellants  have  presented  several  assign- 
ments of  error,  but  their  entire  case  is  substantially  covered 
by  the  first^  second,  third,  and  fourth  assignments.  The  first 
error  assigned  is  the  overruling  of  the  demurrer  to  the  com- 
plaint, upon  the  ground  that  there  are  two  causes  of  action 
united  in  the  one  count,  in  that  it  is  based  upon  the  breach 
of  two  separate  bonds ;  the  one  bond  dated  July  18,  1896,  and 
the  other  dated  August  1,  1900.  The  first  bond  was  exe- 
cuted on  the  appointment  of  the  defendant  Ewing,  and,  under 
the  provisions  of  the  government  for  the  renewal  of  bonds 
every  four  years  (Act  March  2,  1895,  c.  177,  sec.  5,  28  Stat. 
807),  the  second  was  given,  as  a  renewal  bond,  at  the  expira- 
tion of  four  years.  This  act,  however,  which  provides  that 
official  bonds  shall  be  renewed  every  four  years  after  their 
dates,  further  provides  that  the  liabilities  of  the  principal 
and  sureties  on  all  official  bonds  shall  continue,  and  cover 
the  period  of  service  ensuing  until  the  appointment  and  quali- 
fication of  the  successor  of  the  principal.  In  this  instance, 
the  renewal  bond  was  given  because  the  term  of  service  of 
Ewing,  the  principal,  extended  more  than  four  years  without 
the  appointment  of  any  successor  to  him  in  the  said  office. 
The  delinquency  upon  which  this  suit  was  brought  arose  in 
the  account  during  the  period  after  the  execution  of  the 
renewal  bond;  the  renewal  bond,  however,  being,  under  the 
statute,  a  mere  renewal  of  the  original  bond  of  the  officer,  and 
cumulative  in  its  effect,  it  was  proper  that  both  instruments 
should  be  set  forth  in  the  pleading.  27  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  537.  The  other  grounds  on  which  the  demurrer 
was  based  are  not  tenable.  It  was  alleged  that  the  complaint 
* '  failed  to  show  wherein  the  plaintiff  had  suffered  any  dam- 
age/ '  and  that  the  complaint  "f ailed  to  allege  facts  showing 
a  breach  of  the  bond."    It  is  a  sufficient  answer  to  these 
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to  say  that  the  bond  provided  that  the  defendant  Ewing  would 
honestly  account,  without  fraud  or  delay,  for  the  public  moneys 
and  public  funds  that  should  come  into  his  hands,  and  for  all 
funds  received  by  him  by  reason  of  his  position  as  industrial 
teacher  and  special  disbursing  agent,  and  then  alleged  that  he 
was  on  December  31,  1900,  indebted  to  the  plaintiff  in  the 
sum  of  $1,094.59,  public  moneys  in  his  hands  as  such  officer, 
and  that  the  plaintiff  had  demanded  from  him  and  his  co- 
defendants,  and  each  of  them,  the  payment  of  said  sum,  but 
they  had  neglected  and  refused  to  pay  the  same  or  any  part 
thereof. 

It  is  next   alleged   that   the   court   erred  in   refusing    to 
instruct  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ants at  the  close  of  the  plaintiff's  case,  on  the  ground  that 
there  was  no  evidence  showing  a  material  misrepresentation  of 
fact  in  the  Russell  voucher.    We  do  not  understand  that  it 
was  incumbent  upon  the  government  to  establish  by  the  evi- 
dence in  this  case  that  the  defendant  Ewing  had  made  any 
material  misrepresentations  of  fact,  in  regard  to  the  Russell 
voucher.    This  suit  was  brought  for  the  alleged  failure  of 
the  defendant  Ewing  to  honestly  account  for,  and  promptly 
and  faithfully  pay  over,  the  public  money  alleged  in  the  com- 
plaint to  have  been  in  his  hands  on  December  31,  1900,  as 
such  officer.     The  only  burden  of  proof  upon  the  plaintiff  was 
to  establish,  by  a  preponderance  of  the  evidence,  that  there 
were  public  funds  in  E wing's  hands  in  the  amount  charged, 
on  the  date  given,  and  that  he  had  failed  or  refused  to  pay 
them  over  to  the  government.     This  fact  was  established  by 
the  certified  transcript  of  his  account  with  the  United  States, 
as  shown  by  the  books  of  the  Treasury  Department,  which  the 
plaintiff  had  placed  in  evidence,  and  which  is,  by  section  886 
of  the  United  States  Revised  Statutes  (U.  S.  Comp.  Stats. 
1901,  p.  670),  made  legal  evidence  authorizing  a  judgment. 
United  States  v.  Drachnian,  5  Ariz.  13,  43  Pac.  222 ;  United 
States  v.  Ellis,  2  Ariz.  253,  14  Pac.  300.     At  the  time  the 
motion  to  instruct  for  the  defendants  was  made,  the  fact  of 
the  delinquency  in  the  amount  stated  was  practically  conceded, 
because  there  had  been  no  evidence  on  the  part  of  the  defend- 
ants offered  to  offset  or  contradict  the    testimony  of    the 
plaintiff.     The  plaintiff  had,  therefore,  at  this  time,  made  a 
prima  facie  case,  and  the  motion  of  the  defendants  was  prop- 
erly denied. 
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The  counsel  for  the  appellants  has  proceeded  upon  the 
theory  that  it  was  necessary  for  the  government,  in  order  to 
recover  in  this  case,  to  establish  by  a  preponderance  of  the 
evidence  that  the  defendant  Ewing  made  material  misrepre- 
sentations of  fact  to  the  government  in  relation  to  the  $1,260 
warrant.  No  such  burden  is  placed  upon  the  government  in 
this  case,  although  that  theory  would  have  been  correct  if 
the  case  had  been  based  upon  alleged  misrepresentations  of 
fact  in  regard  to  the  $1,260  warrant ;  in  other  words,  the  gov- 
ernment could,  at  the  time  the  $1,260  warrant  was  disallowed, 
have  alleged  that,  as  a  breach  of  the  bond,  the  issuable  fact 
would  then  have  been  the  misrepresentations  of  fact  and  the 
materiality  of  such  misrepresentations.  But  the  government 
did  not  do  so.  That  is  not  this  suit.  Instead  of  so  doing, 
the  government  availed  itself  of  the  privilege  given  it  in  said 
section  8,  "if  any  such  credit  shall  be  given  or  received  or 
payment  made,  the  United  States  may  recharge  the  same  to 
the  officer  or  person  receiving  the  credit  or  payment,"  and 
recharged  that  amount  to  Ewing  in  the  account,  and  then  al- 
lowed its  account  with  Ewing  to  continue  until  the  close 
of  the  year,  when  he  was  called  upon  to  settle  for  the  balance 
in  his  hands  as  then  appeared  on  the  face  of  the  account, 
and,  on  failure  to  do  so,  the  government  brought  this  suit 
because  of  the  breach  of  the  condition  in  the  bond,  which 
provides  that  the  said  Ewing  should  "faithfully  disburse  the 
public  moneys  and  honestly  account,  without  fraud  or  delay, 
for  the  same  .  .  .  and  all  other  funds  received  by  him  by 
reason  of  his  position  as  industrial  teacher  and  special  dis- 
bursing agent."  In  the  suit  brought  upon  the  alleged  viola- 
tion of  this  condition  of  the  bond,  it  was  only  incumbent 
upon  the  government  to  establish,  as  above  stated,  the  amount 
of  the  balance  in  his  hands.  In  fairness  to  the  defendant 
Ewing,  it  was  proper  that  the  government  should  further 
state,  by  way  of  bill  of  particulars,  the  several  items  of  that 
account  which  caused  it  to  show  such  balance  at  that  time, 
and  it  was  therefore  shown  that  the  amount  of  the  balance 
at  that  time  was  occasioned  by,  among  other  things,  the  dis- 
allowance of  the  $1,260  claim,  and  its  having  been  recharged 
by  the  accounting  officers  of  the  department,  against  the  de- 
fendant Ewing,  as  "a  voucher  or  account  of  the  character 
mentioned  in  section  8,"  etc.  It  was  only,  therefore,  incum- 
bent upon  the  government  to  establish  by  the  evidence  the  fact 
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that  this  account  had  been  "recharged  as  a  voucher  or  ; 
count  of  the  character  mentioned  in  section  8."  This  it  h 
done,  and  not  only  was  the  evidence  in  support  of  that  i 
disputed,  but  the  defendants  had  all  of  them  alleged,  in  th 
answers,  that  this  was  "a  voucher,  account,  and  claim  of  t 
character  mentioned  in  section  8,"  which  allegation  on  th' 
part  rendered  unnecessary  any  evidence  of  the  character 
that  voucher  on  the  part  of  the  government.  Had  the  < 
fendants,  instead  of  admitting  and  pleading  that  this  vouet 
was  "of  the  character  mentioned  in  section  8,"  denied  tt 
fact,  and  traversed  the  pleadings  of  the  government,  we 
not  say  that  they  could  not  have  pleaded  facts  that  won 
have  supported  evidence  to  put  in  issue  before  this  jury  t 
character  and  materiality  of  the  misrepresentations  alleg 
in  reference  to  the  $1,260  voucher;  but  that  would  have  be 
another  case,  and,  as  they  have  not  done  so,  we  are  not  call 
upon  to  determine  in  this  case  what  might  have  been  t 
issues  of  that  one. 

The  refusal  by  the  judge  of  the  lower  court  to  give  thr 
several  instructions,  requested  by  the  defendants  at  the  clc 
of  their  evidence,  is  next  assigned  as  error.  In  the  fii 
instruction,  after  referring  to  the  balance  found  due  t 
government  upon  the  auditing  of  its  account  with  the  c 
fendant  Ewing,  and  showing  that  such  balance  arose  fro 
the  refusal  of  the  accounting  auditors  to  approve  the  vouch 
for  $1,260,  and  the  consequent  recharging  of  that  amou: 
against  Ewing  by  the  said  accounting  officers  upon  the 
finding  that  it  contained  material  misrepresentations,  defen 
ant  asked  the  court  to  charge  the  jury: 

"I  charge  yon  that  the  plaintiff,  the  United  States,  mu 
establish  to  your  satisfaction,  by  a  preponderance  of  the  ct 
dence,  that  there  was  a  material  misrepresentation  of  fa< 
in  regard  to  the  amount  due  and  paid  on  said  voucher." 

"Instruction  2;  You  are  instructed  that  if  you  believe  fro] 
the  evidence  in  this  case  that  the  defendant  Ewing,  as  th 
principal  in  the  bonds  sued  upon,  honestly  and  faithful! 
paid  the  said  Russell  the  sum  of  $1,260  for  furnishing  labc 
and  material  upon  and  constructing  the  irrigating  plant  hen 
tofore  mentioned,  and  that,  at  the  time  of  the  payment  t 
said  Russell  of  said  Bum,  it  was  due  by  reason  of  the  far 
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plans   and  specifications  prepared  for  the  erection  of  said 
irrigating  plant,  then  you  should  find  for  the  defendant." 

"Instruction  3:  You  are  further  instructed,  though  you 
may  believe  from  the  evidence  in  this  case  that  the  defendant 
Swing  received  from  said  Russell  $150  out  of  the  $1,260  pay- 
ment, and  that  said  Ewing  thereafter  used  said  $150  for  the 
benefit  of  the  United  States  and  in  and  about  and  on  ac- 
count of  said  irrigating  plant,  doing  things  which  were  not 
called  for  by  Russell 'a  contract  and  the  plans  and  specifica- 
tions relating  to  said  irrigating  plant,  nevertheless,  if  you 
believe,  from  the  evidence  in  this  case,  that  said  Russell  re- 
ceived the  said  $1,260,  the  contract  price  for  the  construc- 
tion of  said  irrigating  plant,  and  did  receive  said  sum  of 
money  from  said  Ewing,  then  your  verdict  should  be  for  the 
defendants." 

The  first  instruction  was  properly  refused,  because  it  did 
not  correctly  place  before  the  jury  the  issues  presented  in  the 
case;  there  being  no  requirement  on  the  part  of  the  United 
States  to  establish  by  a  preponderance  of  the  evidence  that 
there  was  a  material  misrepresentation  of  fact.    In  order  to 
recover,  it  was  only  necessary  for  the  United  States  to  estab- 
lish that  the  balance  named  in  the  complaint  was  due  and 
unaccounted  for,  and  had  not  been  paid  to  the  United  States. 
The  defendants  had  not  set  up  in  their  pleadings,  nor  estab- 
lished by  their  evidence,  sufficient  facts  to  place  before  the 
jury,  as  an  issue,  the  materiality  or  immateriality  of  the  mis- 
representations in  regard  to  the  $1,260  voucher.     It  was  only 
incumbent  upon  the  United  States  to  establish  tbe  amount  of 
the  balance  due  the  government  from  the  defendant  Ewing 
on  December  31,  1900,  and  as  a  means  of  establishing  the 
amount  of  such  balance,  to  show  that  the  voucher  for  $1,260 
that  had  been  credited  to  Ewing  had  been  recharged  against 
Ewing,  upon  the  finding  of  the  auditing  officers  that  it  was 
"of  the  character  mentioned  in  section  8,  of  the  act  of  July 
4,  1884,  and  contained  material  misrepresentations  of  fact," 
that  had  been  done.     The  next  instruction  directed  the  jury 
to  find  for  the  defendants,  if  they  believed  from  the  evidence 
in  the  case  that  Ewing  honestly  and  faithfully  paid  to  Russell 
the  $1,260,  and  that,  at  the  time  of  the  payment  to  Russell, 
the  said  sum  was  due  by  reason  of  the  fact  that  Russell  had 
completed  his  contract  according  to  plans  and  specifications. 
The  vice  of  this  instruction  lay,  not  only  in  authorizing  the 
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jury  to  find  a  verdict  on  their  belief  relative  to  one  feature 
of  the  case  that  would  be  insufficient  of  itself  to  authorize  a 
verdict  without  taking  into  consideration  other  features  that 
might  modify  or  control  it,  but  that  it  directed  the  jury  that 
they  could  determine  the  case  on  an  issue  that  was  not  raised 
in  the  pleadings  nor  presented  to  them  in  this  case.  The 
third  instruction  was  equivalent  to  directing  the  jury  that 
they  could  find  a  verdict  for  the  defendants,  although  they 
might  be  satisfied  from  the  evidence  that  Ewing  received  from 
Russell  $150  out  of  the  $1,260  payment,  if  Ewing  thereafter 
used  that  $150  for  the  benefit  of  the  United  States  in  and 
about  the  irrigating  plant,  doing  things  which  were  not  called 
for  by  Russell's  contract  and  the  plans  and  specifications. 
This  instruction,  in  the  words  used,  without  any  limit  as  to 
the  time  when,  or  the  circumstances  under  which,  Ewing 
might  have  thus  used  that  $150,  might  be  equivalent  to  charg- 
ing the  jury  that  if  they  found  that  Ewing,  without  any  au- 
thority from,  and  without  the  knowledge  of,  the  United 
States,  received  for  himself  from  Russell  $150  of  the  money 
that  he  certified  to  the  government  he  had  paid  Russell,  and 
for  which  amount  he  had  drawn  the  check,  the  misrepresen- 
tation to  the  government  relative  to  this  payment  would  be 
condoned,  and  need  not  be  considered  by  them,  if,  after  he 
had  been  detected  in  the  transaction,  he,  in  order  to  save 
himself  from  civil  action  or  criminal  prosecution,  had  ex- 
pended this  much  money  on  something  relating  to  the  irri- 
gating plant,  of  which  the  government  received  the  benefit, 
even  though  he  expended  it  doing  things  which  were  not 
called  for  by  Russell's  contract,  or  the  plans  and  specifications 
relating  to  the  said  plant.  The  instructions  were  properly 
refused  by  the  court,  and  their  offer  can  only  be  accounted 
for  on  the  ground  that  the  defendants  were  endeavoring  to 
try  this  case  upon  the  theory  that  it  was  necessary  to  estab- 
lish fraud,  or  conversion  of  this  amount  of  money,  by  the 
defendant  Ewing,  in  order  to  enable  the  government  to  re- 
cover. 

It  is  next  assigned  that  the  court  erred  in  directing  a  ver- 
dict for  the  plaintiff,  on  the  ground  "that  the  question  of 
material  misrepresentation  is  one  of  fact  to  be  submitted  to 
the  jury."  This  calls  upon  us  to  consider  whether  there  was 
any  evidence  in  the  case  that  was  entitled  to  go  to  the  jury. 
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The  court  was  not  authorized  to  instruct  a  verdict  for  the 
plaintiff,  if  there  had  been  any  evidence  presented  that,  taken 
with  all  its  legal  intendments,  would  sustain  a  verdict  io 
favor  of  the  defendants.  On  the  other  hand,  unless  there 
had  been  such  evidence,  the  court  would  be  constrained  on 
motion  to  set  aside  such  verdict  after  rendition,  and  there- 
fore  would  be  justified,  on  motion,  in  directing  a  verdict. 
Delaware  L.  &  W.  B.  Co.  v.  Converse,  139  U.  S.  469,  11  Sup. 
Ct.  569,  35  L.  Ed.  213 ;  Haupt  v.  Maricopa  Co.,  8  Ariz.  102, 
68  Pac.  525 ;  Raff  v.  Adams,  6  Ariz.  395,  59  Pac.  111.  The 
United  States  had  made  a  prima  fade  case  as  to  the  balance 
due  on  account  and  the  nonpayment  thereof.  The  defendants 
adduced  no  evidence  to  disprove  either  such  balance  or  non- 
payment. The  only  point  left  to  be  considered  is  to  what 
extent  the  allegations  and  evidence  relative  to  the  $1,260 
account  entered  into  the  case  and  affected  the  $1,094.59  bal- 
ance, or  the  evidence  establishing  that  balance.  The  com- 
plaint alleged  that  the  condition  of  the  account  showing  the 
balance  was  occasioned  in  part  by  the  presentation  of  a 
voucher  or  account  for  $1,260,  for  which  defendant  Ewing 
had  once  been  credited,  and,  on  investigation,  such  credit 
had  afterward  been  disallowed,  and  the  amount  recharged 
to  him  on  the  finding  of  the  auditing  officers  that  the  voucher 
or  account  was  one  "of  the  character  mentioned  in  section 
8.  .  .  ."  This  section  provides:  "That  any  disbursing  or 
other  officer  of  the  United  States,  or  other  person  who  shall 
knowingly  present,  or  cause  to  be  presented,  any  voucher,  ac- 
count or  claim  to  any  officer  of  the  United  States,  for  ap- 
proval or  payment,  or  for  the  purpose  of  securing  a  credit 
in  any  account  with  the  United  States,  relating  to  any  mat- 
ter pertaining  to  the  Indian  service,  which  shall  contain  any 
material  misrepresentation  of  fact  in  regard  to  the  amount 
due  or  paid,  the  name  or  character  of  the  article  furnished 
or  received,  or  of  the  service  rendered,  or  to  the  date  of 
purchase,  delivery  or  performance  of  service,  or  in  any  other 
particular,  shall  not  be  entitled  to  payment  or  credit  for  any 
part  of  said  voucher,  account  or  claim;  and  if  such  credit 
shall  be  given  or  received,  or  payment  made,  the  United 
States  may  recharge  the  same  to  the  officer  or  person  receiv- 
ing the  credit  or  payment,  and  recover  the  amount  from 
either  or  from  both,  in  the  same  manner  as  other  debts  due 
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the  United  States  are  collected."  The  def 
answers,  have  specially  pleaded  that  Swing 
industrial  teacher  and  special  disbursing  ag 
in  the  complaint,  presented  to  the  accountii 
United  States,  for  approval  and  payment,  a 
account  and  claim  of  the  character  mentio 
of  the  act  of  Congress  of  July  4,  1884,  but  t 
account  and  claim  did  not  contain  a,  or  ar 
representation  in  regard  to  the  amount  du 
Leged ;  that  the  voucher,  account  and  claim  \ 
credit  for  payment  made  by  defendant  Ew: 
capacity,  as  described  in  the  complaint  to  or 
sell,  for  furnishing  labor  and  materials  upon 
an  irrigating  plant  for  use  in  the  Indian 
sum  of  $1,260;  that  said  amount  was  due  ai 
and  that  said  amount  was  paid  to  James  M 
section  8  only  refers  to  vouehers  or  accounts 
tain  any  material  misrepresentation  of  fact 
amount  due  or  paid,  ...  or  in  any  other 
then  states  that  "any  disbursing  officer"  pr< 
"shall  not  be  entitled  to  payment  or  em 
of  said  voucher,  account  or  claim,"  and  p 
any  such  credit  shall  be  given  or  received  o 
the  United  States  may  recharge  the  same 
person  receiving  the  credit  or  payment," 
in  this  case  as  to  what  other  particular  it  i 
which  the  material  misrepresentation  of  fa< 
cause  the  answers  have  joined  with  the  eon 
directly  alleged  that  the  defendant  Ewing 
an  account,  and  have  identified  this  account 
presented,  and  only  allege  that  "it  did  not 
terial  misrepresentation  in  regard  to  the  am 
as  alleged,"  without  stating  that  it  did  not 
terial  misrepresentation  in  any  other  part: 
did  not  contain  any  material  misrepresents 
the  amount  due  or  paid,  it  must  have  conl 
misrepresentation  in  regard  to  some  other  pi 
to  have  been  "a  voucher,  account,  or  claim 
mentioned  in  section  8."  Therefore,  the 
with  the  complaint  in  designating  the  $1,26 
the  character  mentioned  in  section  8,"  and  s 
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ing  the  government  to  "recharge  such  an  account  if  credited," 
left  the  amount  of  the  balance  due  as  alleged  ^incontroverted, 
and  fully  justified  the  court  in  directing  the  verdict. 

Even  without  this  plain  interpretation  of  the  pleading  that 
definitely  disposes  of  the  case,  if  we  consider  the  evidence 
offered  as  having  been  offered  in  support  of  the  denial  of  the 
fact  that  the  $1,260  voucher  was  of  the  character  mentioned 
in  section  8,  we  find  nothing  that  would  call  for  the  sub- 
mission of  this  case  to  the  jury.    Whether  or  not  the  defend- 
ant Ewing  had  made  restitution  to  the  government  is  not 
material  in  this  case,  while  it  might  be  in  a  case  for  conver- 
sion or  embezzlement.    He  testified  that  he  paid  the  $1,260  to 
Russell  and  that  Russell  immediately  paid  him  back  $150, 
which  he  testified  he  held  as  security  that  Russell  would  go 
back  to  the  agency  and  do  other  work.    He  corroborates  this 
by  the  testimony  of  Morrison,  who  states  that  he  saw  the 
check  drawn,  and  saw  Ewing  and  Russell  start  toward  the 
bank,  and  that  it  was  an  agreement,  at  the  time  the  check 
was  drawn,  that  Russell  would  give  back  to  Ewing,  besides 
the  money  to  be  repaid  the  Indians,  $150.    Ewing,  in  the 
voucher,  certified  to  the  department  that  the  work  was  fully 
completed  according  to  the  contract,  as  the  ground  for  pay- 
ing such  voucher.    If  the  work  was  not  completed,  and  he 
had  a  right  to  withhold  $150  to  insure  its  completion,  his 
certificate  to  the  government  that  it  was  f  uUy  completed  was 
a  material  misrepresentation  of  fact.    If  the  work  was  com- 
pleted according  to  contract,  and  his  certificate  to  the  de- 
partment was  true,  then  his  own  testimony,  supported  by 
that  of  his  witness,  that  he  only  drew  the  check  for  $1,260, 
and  paid  it  to  Russell,  on  the  agreement  that  they  should  go 
together  to  the  bank,  and  that  Russell  should  pay  him  back 
$150,  in  addition  to  the  amount  for  the  payment  of  the 
Indians,  rendered  his  certificate  that  he  had  paid  $1,260, 
a  material  misrepresentation  of  fact,  because,  if  the  work  was 
completed  according  to  specifications,  as  he  certified,  this  pay- 
ment to  Russell,  instead  of  being  $1,260,  as  certified  and 
as  the  check  would  indicate,  was  in  fact  only  $1,110,  so  that, 
even  in  this  view  of  the  case,  the  evidence  on  the  part  of  the 
defendant  sustains,  instead  of  controverts,  the  finding  of  the 
accounting  officers,  and  does  not  tend  to  disprove  the  amount 
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United  States  does  not  bar  its  introduction,  as  at  the  time  of  his 
admission  the  proof  was  not  required  bj  law. 

4.  Aliens — Chinese— Exclusion  Aots  —  Construction  —  Evidence  — 

Act  Mat  5,  1892,  chap.  60,  sec.  2,  27  Stat.  25  (U.  S.  Comp.  Stats. 
1901,  P.  1319),  Construed. — Upon  a  trial  of  a  Chinese  person 
charged  with  being  unlawfully  in  the  United  States,  said  person 
having  been  a  resident  of  the  United  States  for  twenty-five  years 
and  having  three  times  visited  his  native  country  and  returned,  and 
the  issue  being  his  right  to  remain  in  the  country,  the  obligation  to 
establish  such  right  "by  affirmative  evidence  to  the  satisfaction  of 
the  court,"  as  provided  by  statutes,  supra,  would  entitle  him  to  the 
introduction  of  any  affirmative  evidence  necessary  thereto. 

5.  Same — Same — Same — Same — Same. — Upon   the   trial   of   a   Chinese 

person  charged  with  being  unlawfully  in  the  United  States,  being  a 
Chinese  laborer,  where  defendant  introduced  in  evidence  a  certificate 
granted  him  upon  his  return  from  a  visit  to  China,  which  stated 
that  he  was  a  Chinese  person  other  than  a  laborer,  his  testimony 
that  since  his  return  he  was  engaged  in  merchandising  and  in  the 
restaurant  business  did  not  contradict  the  statement  of  the  certifi- 
cate. » 

6.  Aliens — Chinese  Exclusion  Act1 — Construction. — A  Chinese  who 

was  a  resident  merchant  in  the  United  States  prior  to  the  legisla- 
tion relative  to  the  exclusion  of  Chinese  laborers,  which  provides  that 
Chinese  laborers  then  residents  in  the  United  States  might  obtain  a 
certificate  entitling  them  to  remain,  and  who  is  in  possession  of  a 
merchant's  certificate  providing  for  his  re-entry  after  a  temporary  ab- 
sence, cannot  be  held  to  be  unlawfully  in  the  United  States  because 
he  has  become  a  restaurant-keeper  and  has  no  laborer's  certificate, 
since  at  the  time  of  the  issuance  of  laborer's  certificates  he  was  a 
merchant  and  could  not  have  obtained  such  a  certificate. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District.    Edward  Kent,  Judge.    Affirmed. 

Quong  Chee,  a  Chinese  person,  came  from  China  to  the 
United  States  in  the  year  1871,  and  from  that  time  until 
1891  was  a  merchant  in  Phoenix,  Arizona.  In  1880  he  re- 
turned to  China,  and  stayed  there  ten  months,  re-entering 
the  United  States  in  1881,  and  in  1891,  while  still  a  merchant 
in  Phoenix,  he  again  returned  to  China,  from  which  place 
he  again  re-entered  the  United  States  in  1897,  and  remained 
thereafter  for  several  months  in  Phoenix,  attempting  to  collect 
debts  resulting  from  his  business  as  a  merchant  in  and  prior  to 
1891.  He  removed  thereafter  from  Phoenix  to  Globe,  Arizona, 
where  he  was  for  five  or  six  years  a  restaurant-keeper.  In 
1904,  while  so  engaged,  he  was  arrested  upon  the  charge  of 
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to  say  that  the  bond  provided  that  the  defendant  Ewing  would 
honestly  account,  without  fraud  or  delay,  for  the  public  moneys 
and  public  funds  that  should  come  into  his  hands,  and  for  all 
funds  received  by  him  by  reason  of  his  position  as  industrial 
teacher  and  special  disbursing  agent,  and  then  alleged  that  he 
was  on  December  31,  1900,  indebted  to  the  plaintiff  in  the 
sum  of  $1,094.59,  public  moneys  in  his  hands  as  such  officer, 
and  that  the  plaintiff  had  demanded  from  him  and  his  co- 
defendants,  and  each  of  them,  the  payment  of  said  sum,  but 
they  had  neglected  and  refused  to  pay  the  same  or  any  part 
thereof. 

It  is  next  alleged  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ants at  the  close  of  the  plaintiff's  case,  on  the  ground  that 
there  was  no  evidence  showing  a  material  misrepresentation  of 
fact  in  the  Russell  voucher.  We  do  not  understand  that  it 
was  incumbent  upon  the  government  to  establish  by  the  evi- 
dence in  this  case  that  the  defendant  Ewing  had  made  any 
material  misrepresentations  of  fact,  in  regard  to  the  Russell 
voucher.  This  suit  was  brought  for  the  alleged  failure  of 
the  defendant  Ewing  to  honestly  account  for,  and  promptly 
and  faithfully  pay  over,  the  public  money  alleged  in  the  com- 
plaint to  have  been  in  his  hands  on  December  31,  1900,  as 
such  officer.  The  only  burden  of  proof  upon  the  plaintiff  was 
to  establish,  by  a  preponderance  of  the  evidence,  that  there 
were  public  funds  in  Ewing 's  hands  in  the  amount  charged, 
on  the  date  given,  and  that  he  had  failed  or  refused  to  pay 
them  over  to  the  government.  This  fact  was  established  by 
the  certified  transcript  of  his  account  with  the  United  States, 
as  shown  by  the  books  of  the  Treasury  Department,  which  the 
plaintiff  had  placed  in  evidence,  and  which  is,  by  section  886 
of  the  United  States  Revised  Statutes  (U.  S.  Comp.  Stats. 
1901,  p.  670),  made  legal  evidence  authorizing  a  judgment. 
United  States  v.  Drackman,  5  Ariz.  13,  43  Pac.  222;  United 
States  v.  EUis,  2  Ariz.  253,  14  Pac.  300.  At  the  time  the 
motion  to  instruct  for  the  defendants  was  made,  the  fact  of 
the  delinquency  in  the  amount  stated  was  practically  conceded, 
because  there  had  been  no  evidence  on  the  part  of  the  defend- 
ants offered  to  offset  or  contradict  the  testimony  of  the 
plaintiff.  The  plaintiff  had,  therefore,  at  this  time,  made  a 
prima  facie  case,  and  the  motion  of  the  defendants  was  prop- 
erly denied. 
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The  counsel  for  the  appellants  has  proceeded  upon  the 
theory  that  it  was  necessary  for  the  government,  in  order  to 
recover  in  this  case,  to  establish  by  a  preponderance  of  the 
evidence  that  the  defendant  Ewing  made  material  misrepre- 
sentations of  fact  to  the  government  in  relation  to  the  $1,260 
warrant.  No  such  burden  is  placed  upon  the  government  in 
this  case,  although  that  theory  would  have  been  correct  if 
the  case  had  been  based  upon  alleged  misrepresentations  of 
fact  in  regard  to  the  $1,260  warrant ;  in  other  words,  the  gov- 
ernment could,  at  the  time  the  $1,260  warrant  was  disallowed, 
have  alleged  that,  as  a  breach  of  the  bond,  the  issuable  fact 
would  then  have  been  the  misrepresentations  of  fact  and  the 
materiality  of  such  misrepresentations.  But  the  government 
did  not  do  so.  That  is  not  this  suit.  Instead  of  so  doing, 
the  government  availed  itself  of  the  privilege  given  it  in  said 
section  8,  "if  any  such  credit  shall  be  given  or  received  or 
payment  made,  the  United  States  may  recharge  the  same  to 
the  officer  or  person  receiving  the  credit  or  payment,"  and 
recharged  that  amount  to  Ewing  in  the  account,  and  then  al- 
lowed its  account  with  Ewing  to  continue  until  the  close 
of  the  year,  when  he  was  called  upon  to  settle  for  the  balance 
in  his  hands  as  then  appeared  on  the  face  of  the  account, 
and,  on  failure  to  do  so,  the  government  brought  this  suit 
because  of  the  breach  of  the  condition  in  the  bond,  which 
provides  that  the  said  Ewing  should  "faithfully  disburse  the 
public  moneys  and  honestly  account,  without  fraud  or  delay, 
for  the  same  .  .  .  and  all  other  funds  received  by  him  by 
reason  of  his  position  as  industrial  teacher  and  special  dis- 
bursing agent."  In  the  suit  brought  upon  the  alleged  viola- 
tion of  this  condition  of  the  bond,  it  was  only  incumbent 
upon  the  government  to  establish,  as  above  stated,  the  amount 
of  the  balance  in  his  hands.  In  fairness  to  the  defendant 
Ewing,  it  was  proper  that  the  government  should  further 
state,  by  way  of  bill  of  particulars,  the  several  items  of  that 
account  which  caused  it  to  show  such  balance  at  that  time, 
and  it  was  therefore  shown  that  the  amount  of  the  balance 
at  that  time  was  occasioned  by,  among  other  things,  the  dis- 
allowance of  the  $1,260  claim,  and  its  having  been  recharged 
by  the  accounting  officers  of  the  department,  against  the  de- 
fendant Ewing,  as  "a  voucher  or  account  of  the  character 
mentioned  in  section  8,"  etc.  It  was  only,  therefore,  incum- 
bent upon  the  government  to  establish  by  the  evidence  the  fact 
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that  this  account  had  been  "recharged  as  a  voucher  or  ac- 
count of  the  character  mentioned  in  section  8."  This  it  had 
done,  and  not  only  was  the  evidence  in  support  of  that  not 
disputed,  but  the  defendants  had  all  of  them  alleged,  in  their 
answers,  that  this  was  "a  voucher,  account,  and  claim  of  the 
character  mentioned  in  section  8,"  which  allegation  on  their 
part  rendered  unnecessary  any  evidence  of  the  character  of 
that  voucher  on  the  part  of  the  government.  Had  the  de- 
fendants, instead  of  admitting  and  pleading  that  this  voucher 
was  "of  the  character  mentioned  in  section  8,"  denied  that 
fact,  and  traversed  the  pleadings  of  the  government,  we  do 
not  say  that  they  could  not  have  pleaded  facts  that  would 
have  supported  evidence  to  put  in  issue  before  this  jury  the 
character  and  materiality  of  the  misrepresentations  alleged 
in  reference  to  the  $1,260  voucher;  but  that  would  have  been 
another  case,  and,  as  they  have  not  done  so,  we  are  not  called 
upon  to  determine  in  this  case  what  might  have  been  the 
issues  of  that  one. 

The  refusal  by  the  judge  of  the  lower  court  to  give  three 
several  instructions,  requested  by  the  defendants  at  the  close 
of  their  evidence,  is  next  assigned  as  error.  In  the  first 
instruction,  after  referring  to  the  balance  found  due  the 
government  upon  the  auditing  of  its  account  with  the  de- 
fendant Ewing,  and  showing  that  such  balance  arose  from 
the  refusal  of  the  accounting  auditors  to  approve  the  voucher 
for  $1,260,  and  the  consequent  recharging  of  that  amount 
against  Ewing  by  the  said  accounting  officers  upon  their 
finding  that  it  contained  material  misrepresentations,  defend- 
ant asked  the  court  to  charge  the  jury: 

"I  charge  you  that  the  plaintiff,  the  United  States,  must 
establish  to  your  satisfaction,  by  a  preponderance  of  the  evi- 
dence, that  there  was  a  material  misrepresentation  of  fact 
in  regard  to  the  amount  due  and  paid  on  said  voucher." 

"Instruction  2 :  You  are  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  the  defendant  Ewing,  as  the 
principal  in  the  bonds  sued  upon,  honestly  and  faithfully 
paid  the  said  Russell  the  sum  of  $1,260  for  furnishing  labor 
and  material  upon  and  constructing  the  irrigating  plant  here- 
tofore mentioned,  and  that,  at  the  time  of  the  payment  to 
said  Russell  of  said  sum,  it  was  due  by  reason  of  the  fact 
that  said  Russell  had  completed  his  contract  according  to  the 
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plans  and  specifications  prepared  for  the  erection  of  said 
irrigating  plant,  then  you  should  find  for  the  defendant." 

"Instruction  3:  You  are  further  instructed,  though  you 
may  believe  from  the  evidence  in  this  case  that  the  defendant 
Ewing  received  from  said  Russell  $150  out  of  the  $1,260  pay- 
ment, and  that  said  Ewing  thereafter  used  said  $150  for  the 
benefit  of  the  United  States  and  in  and  about  and  on  ac- 
count of  said  irrigating  plant,  doing  things  which  were  not 
called  for  by  Russell's  contract  and  the  plans  and  specifica- 
tions relating  to  said  irrigating  plant,  nevertheless,  if  you 
believe,  from  the  evidence  in  this  case,  that  said  Russell  re- 
ceived the  said  $1,260,  the  contract  price  for  the  construc- 
tion of  said  irrigating  plant,  and  did  receive  said  sum  of 
money  from  said  Ewing,  then  your  verdict  should  be  for  the 
defendants." 

The  first  instruction  was  properly  refused,  because  it  did 
not  correctly  place  before  the  jury  the  issues  presented  in  the 
case;  there  being  no  requirement  on  the  part  of  the  United 
States  to  establish  by  a  preponderance  of  the  evidence  that 
there  was  a  material  misrepresentation  of  fact.  In  order  to 
recover,  it  was  only  necessary  for  the  United  States  to  estab- 
lish that  the  balance  named  in  the  complaint  was  due  and 
unaccounted  for,  and  had  not  been  paid  to  the  United  States. 
The  defendants  had  not  set  up  in  their  pleadings,  nor  estab- 
lished by  their  evidence,  sufficient  facts  to  place  before  the 
jury,  as  an  issue,  the  materiality  or  immateriality  of  the  mis- 
representations in  regard  to  the  $1,260  voucher.  It  was  only 
incumbent  upon  the  United  States  to  establish  the  amount  of 
the  balance  due  the  government  from  the  defendant  Ewing 
on  December  31,  1900,  and  as  a  means  of  establishing  the 
amount  of  such  balance,  to  show  that  the  voucher  for  $1,260 
that  had  been  credited  to  Ewing  had  been  recharged  against 
Ewing,  upon  the  finding  of  the  auditing  officers  that  it  was 
"of  the  character  mentioned  in  section  8,  of  the  act  of  July 
4,  1884,  and  contained  material  misrepresentations  of  fact," 
that  had  been  done.  The  next  instruction  directed  the  jury 
to  find  for  the  defendants,  if  they  believed  from  the  evidence 
in  the  case  that  Ewing  honestly  and  faithfully  paid  to  Russell 
the  $1,260,  and  that,  at  the  time  of  the  payment  to  Russell, 
the  said  sum  was  due  by  reason  of  the  fact  that  Russell  had 
completed  his  contract  according  to  plans  and  specifications. 
The  vice  of  this  instruction  lay,  not  only  in  authorizing  the 
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jury  to  find  a  verdict  on  their  belief  relative  to  one  feature 
of  the  case  that  would  be  insufficient  of  itself  to  authorize  a 
verdict  without  taking  into  consideration  other  features  that 
might  modify  or  control  it,  but  that  it  directed  the  jury  that 
they  could  determine  the  case  on  an  issue  that  was  not  raised 
in  the  pleadings  nor  presented  to  them  in  this  case.  The 
third  instruction  was  equivalent  to  directing  the  jury  that 
they  could  find  a  verdict  for  the  defendants,  although  they 
might  be  satisfied  from  the  evidence  that  Ewing  received  from 
Russell  $150  out  of  the  $1,260  payment,  if  Ewing  thereafter 
used  that  $150  for  the  benefit  of  the  United  States  in  and 
about  the  irrigating  plant,  doing  things  which  were  not  called 
for  by  Russell's  contract  and  the  plans  and  specifications. 
This  instruction,  in  the  words  used,  without  any  limit  as  to 
the  time  when,  or  the  circumstances  under  which,  Ewing 
might  have  thus  used  that  $150,  might  be  equivalent  to  charg- 
ing the  jury  that  if  they  found  that  Ewing,  without  any  au- 
thority from,  and  without  the  knowledge  of,  the  United 
States,  received  for  himself  from  Russell  $150  of  the  money 
that  he  certified  to  the  government  he  had  paid  Russell,  and 
for  which  amount  he  had  drawn  the  check,  the  misrepresen- 
tation to  the  government  relative  to  this  payment  would  be 
condoned,  and  need  not  be  considered  by  them,  if,  after  he 
had  been  detected  in  the  transaction,  he,  in  order  to  save 
himself  from  civil  action  or  criminal  prosecution,  had  ex- 
pended this  much  money  on  something  relating  to  the  irri- 
gating plant,  of  which  the  government  received  the  benefit, 
even  though  he  expended  it  doing  things  which  were  not 
called  for  by  Russell's  contract,  or  the  plans  and  specifications 
relating  to  the  said  plant.  The  instructions  were  properly 
refused  by  the  court,  and  their  offer  can  only  be  accounted 
for  on  the  ground  that  the  defendants  were  endeavoring  to 
try  this  case  upon  the  theory  that  it  was  necessary  to  estab- 
lish fraud,  or  conversion  of  this  amount  of  money,  by  the 
defendant  Ewing,  in  order  to  enable  the  government  to  re- 
cover. 

It  is  next  assigned  that  the  court  erred  in  directing  a  ver- 
dict for  the  plaintiff,  on  the  ground  "that  the  question  of 
material  misrepresentation  is  one  of  fact  to  be  submitted  to 
the  jury."  This  calls  upon  us  to  consider  whether  there  was 
any  evidence  in  the  case  that  was  entitled  to  go  to  the  jury. 
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The  court  was  not  authorized  to  instruct  a  verdict  for  the 
plaintiff,  if  there  had  been  any  evidence  presented  that,  taken 
with  all  its  legal  intendments,  would  sustain  a  verdict  in 
favor  of  the  defendants.  On  the  other  hand,  unless  there 
had  been  such  evidence,  the  court  would  be  constrained  on 
motion  to  set  aside  such  verdict  after  rendition,  and  there- 
fore  would  be  justified,  on  motion,  in  directing  a  verdict. 
Delaware  L.  &  W.  B.  Co.  v.  Converse,  139  U.  S.  469,  11  Sup. 
Ct.  569,  35  L.  Ed.  213 ;  Haupt  v.  Maricopa  Co.,  8  Ariz.  102, 
68  Pac.  525 ;  Haff  v.  Adams,  6  Ariz.  395,  59  Pac.  111.  The 
United  States  had  made  a  prima  facie  case  as  to  the  balance 
due  on  account  and  the  nonpayment  thereof.  The  defendants 
adduced  no  evidence  to  disprove  either  such  balance  or  non- 
payment. The  only  point  left  to  be  considered  is  to  what 
extent  the  allegations  and  evidence  relative  to  the  $1,260 
account  entered  into  the  case  and  affected  the  $1,094.59  bal- 
ance, or  the  evidence  establishing  that  balance.  The  com- 
plaint alleged  that  the  condition  of  the  account  showing  the 
balance  was  occasioned  in  part  by  the  presentation  of  a 
voucher  or  account  for  $1,260,  for  which  defendant  Ewing 
had  once  been  credited,  and,  on  investigation,  such  credit 
had  afterward  been  disallowed,  and  the  amount  recharged 
to  him  on  the  finding  of  the  auditing  officers  that  the  voucher 
or  account  was  one  "of  the  character  mentioned  in  section 
8.  .  .  ."  This  section  provides:  "That  any  disbursing  or 
other  officer  of  the  United  States,  or  other  person  who  shall 
knowingly  present,  or  cause  to  be  presented,  any  voucher,  ac- 
count or  claim  to  any  officer  of  the  United  States,  for  ap- 
proval or  payment,  or  for  the  purpose  of  securing  a  credit 
in  any  account  with  the  United  States,  relating  to  any  mat- 
ter pertaining , to  the  Indian  service,  which  shall  contain  any 
material  misrepresentation  of  fact  in  regard  to  the  amount 
due  or  paid,  the  name  or  character  of  the  article  furnished 
or  received,  or  of  the  service  rendered,  or  to  the  date  of 
purchase,  delivery  or  performance  of  service,  or  in  any  other 
particular,  shall  not  be  entitled  to  payment  or  credit  for  any 
part  of  said  voucher,  account  or  claim;  and  if  such  credit 
shall  be  given  or  received,  or  payment  made,  the  United 
States  may  recharge  the  same  to  the  officer  or  person  receiv- 
ing the  credit  or  payment,  and  recover  the  amount  from 
either  or  from  both,  in  the  same  manner  as  other  debts  due 
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gress,  and  all  other  rights,  privileges  and  immunities  enjoyed 
in  this  country  by  the  citizens  and  subjects  of  the  'most 
favored  nation.'  There  can  be  no  doubt,  as  was  said  by  Mr. 
Justice  Harlan,  speaking  for  the  court  in  Chew  Heong  v. 
United  States,  112  U.  S.  536,  549,  5  Sup.  Ct.  255,  28  L.  Ed. 
770,  773,  that  'since  the  purpose  avowed  in  the  act  was  to 
faithfully  execute  the  treaty,  any  interpretation  of  its  pro- 
visions would  be  rejected  which  imputes  to  Congress  any  in- 
tention to  disregard  the  plighted  faith  of  the  government, 
and,  consequently,  the  court  ought,  if  possible,  to  adopt  that 
construction  which  recognized  and  saved  rights  secured  by 
the  treaty.'  Tested  by  this  rule,  it  is  impossible  to  hold 
that  this  section  was  intended  to  prohibit  or  prevent  Chinese 
merchants,  having  a  commercial  domicile  here,  from  leaving 
the  country  for  temporary  purposes  and  then  returning  to 
and  re-entering  it.  The  United  States  statutes  do  not  now, 
nor  have  they  ever,  required  or  provided  for  the  issue  of  any 
certificate  in  this  country  to  resident  Chinese  other  than 
laborers,  who  are  about  to  depart  temporarily,  for  business 
or  pleasure,  either  to  China  or  other  foreign  countries.  .  .  • 
We  ate  of  the  opinion  that  it  was  not  intended  that  commer- 
cial domicile  should  be  forfeited  by  temporary  absence  at 
the  domicile  of  origin,  nor  that  resident  merchants  should 
be  subjected  to  loss  of  rights  guaranteed  l>y  treaty,  if  they 
failed  to  procure  from  the  domicile  of  origin  that  evidence- 
which  residence  in  the  domicile  of  choice  may  have  rendered 
it  difficult,  if  not  impossible,  to  obtain." 

The  second  error  assigned  was  the  overruling  of  plain- 
tiff's objection  to  the  defendant  offering  to  show  by  two- 
white  witnesses  that  he  had  been  engaged  as  a  merchant  in 
Phoenix  from  the  year  1871  to  1891,  for  the  reason:  First, 
that  the  certificate  which  had  been  admitted  in  evidence  is 
made  by  law  the  sole  evidence  permissible  on  the  part  of  the 
person  so  producing  the  same  to  establish  a  right  of  entry 
into  the  United  States.  In  support  of  this,  counsel  for  the 
appellant  has  cited  the  case  of  Wan  Shing  v.  United  States, 
140  U.  S.  424,  11  Sup.  Ct.  729,  .35  L.  Ed.  503,  and  United 
States  v.  Gin  Hing,  8  Ariz.  416,  76  Pac.  639.  The  first  was 
an  action  on  habeas  corpus  that  arose  from  the  customs  officer 
refusing  to  allow  Wan  Shing  to  be  landed  in  the  port  of 
San  Francisco  upon  his  representation  that  he  had  formerly 
been  a  merchant  in  San  Francisco,  and  had  temporarily  left 
the  United  States  on  April  19,  1882,  and  had  just  arrived 
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on  his  return  on  August  7,  1889,  the  customs  officer  contend- 
ing that  he  was  a  Chinese  laborer,  and  therefore  prohibited 
from  landing  by  virtue  of  the  provisions  of  the  Chinese  ex- 
clusion act,  whether  he  had  formerly  resided  in  this  country 
or  not,  as  no  provision  was  then  made  for  the  re-entering 
of  Chinese  laborers  upon  their  return  to  this  country  from 
China.  Evidence  was  taken,  however,  to  determine  his  status, 
and  his  consequent  right  to  land,  and  as  was  said  by  Mr. 
Justice  Field:  "No  certificate  was  presented  by  the  peti- 
tioner, under  the  statute,  saying  that  he  was  entitled  to  enter 
the  United  States,  nor  was  any  attempt  made  to  account 
for  its  absence.  The  evidence,  offered  to  show  that  the  peti- 
tioner was  a  merchant,  was  weak  and  unsatisfactory,  but  the 
statute  itself  does  away  with  the  necessity  for  any  investi- 
gation by  the  court  as  to  its  sufficiency,  for  it  discloses  that 
while  the  certificate  may  be  controverted  by  the  authorities 
of  the  United  States,  and  is  to  be  taken  by  them  only  as 
prima  facie  evidence,  it  shall  constitute  the  only  evidence 
permissible  on  the  part  of  the  person  producing  the  same, 
to  establish  his  right  to  enter  the  United  States."  The  case 
at  bar  is  one  wherein  the  right  of  the  defendant  is  chal- 
lenged to  remain  in  this  country  seven  years  after  he  had 
been  landed  here  as  a  merchant  by  the  proper  customs  offi- 
cers, on  his  return  from  a  visit  to  China.  In  the  case  of  Gin 
Hing,  the  appellant,  when  ordered  by  the  United  States  com- 
missioner to  be  deported,  presented  a  certificate,  stating  that 
his  occupation  at  date  of  its  issue  was  that  of  a  salesman. 
The  certificate  was  not  controverted  by  the  United  States, 
but  he  attempted  to  prove  by  other  testimony  in  the  district 
court  that  for  many  years  prior  to  coming  to  the  United 
States,  and  at  the  time  of  his  coming,  he  was,  and  ever  since 
had  been,  a  merchant.  We  held  ia  United  States  v.  Gin 
Hing,  8  Ariz.  416,  76  Pac.  639,  that  such  testimony  in  contra- 
diction of  a  certificate  that  was  not  controverted  by  the  gov- 
ernment was  inadmissible,  upon  the  ground  that  the  certifi- 
cate, being  prima  fade  evidence  of  the  facts  set  forth  therein, 
to  be  produced  to  the  collector  of  the  port,  and  afterward 
to  the  proper  authorities  of  the  United  States  whenever  law- 
fully demanded,  and  being  the  sole  evidence  permissible  on 
the  part  of  the  person  producing  the  same  to  establish  a 
right  of  entry  into  the  United  States,  although  said  certificate 
might  be  controverted,  and  the  facts  therein  stated  disproved 
by  the  United  States  authorities,  could  not,  when  uncontro- 
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verted  by  the  government,  be  contradicted  or  disproved  by 
the  holder.  It  must  be  borne  in  mind  that  Gin  Hing  had  en- 
tered the  United  States  under  the  certificate  in  question,  com- 
ing here  for  the  first  time;  his  was  not  a  case  of  re-entering 
(after  a  temporary  absence  therefrom)  this  country,  where 
he  was  unquestionably  entitled  to  remain  before  such  tem- 
porary absence.  In  his  case,  therefore,  if  his  entry  was  un- 
lawful, his  residence  was  equally  so.  We  held,  therefore, 
that  whether  the  case  to  be  determined  was  one  of  his  right 
to  enter  or  his  right  to  remain,  the  only  question  to  be  de- 
termined was  whether  he  was  a  person  entitled  to  enter.  Of 
this  the  statute  made  the  certificate,  unless  the  same  be  con- 
troverted, the  only  proof  admissible,  whereas,  in  the  case  at 
bar,  it  was  conceded  that  the  defendant  had  been  for  many 
years  a  resident  merchant  of  this  country,  and  it  was  after 
his  departure  from  this  country  on  his  last  visit  to  China 
that  the  act  approved  November  3,  1893  (Act  Nov.  3,  1893, 
c.  14,  28  Stat.  8  [U.  S.  Comp.  Stats.  1901,  p.  1322]),  was 
enacted  which  required,  in  section  2:  "Where  application  is 
made  by  a  Chinaman  for  entrance  into  the  United  States, 
on  the  ground  that  he  was  formerly  engaged  in  this  country 
as  a  merchant,  he  shall  establish  by  the  testimony  of  two 
credible  witnesses,  other  than  Chinese,  the  fact  that  he  con- 
ducted such  business  as  hereinbefore  defined,  for  at  least 
one  year  before  his  departure  from  the  United  States,  and 
that  during  such  year  he  was  not  engaged  in  the  performance 
of  any  manual  labor,  except  such  as  was  necessary  in  the  con- 
duct of  his  business  as  such  merchant,  and  in  default  of 
such  proof,  shall  be  refused  landing." 

One  of  the  grounds  on  which  this  assignment  is  based  is  that 
it  is  not  shown  that  the  defendant  had  adduced  his  testimony 
before  the  collector  of  customs  upon  his  admission  to  the 
United  States  in  1897.  Before  the  enactment  of  this  law, 
the  Treasury  Department,  on  July  3,  1890,  issued  certain 
instructions  regarding  the  re-entry  into  the  United  States 
of  Chinese  persons  after  a  visit  to  China,  one  of  which  is  as 
follows:  "Chinamen  who  are  not  laborers,  and  who  may 
have  heretofore  resided  in  the  United  States,  are  not  pre- 
vented by  existing  laws  or  treaty  from  returning  to  the 
United  States  after  visiting  China  or  elsewhere.  No  cer- 
tificates or  other  papers,  however,  are  issued  by  the  depart- 
ment, or  by  any  of  its  subordinate  officers,  to  show  that  they 
are  entitled  to  land  in  the  United  States,  but  it  is    sug- 
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gested  that  such  persons  should,  before  leaving  the  United 
States,  provide  themselves  with  such  papers  of  identity,  as 
may  be  deemed  proper,  showing  that  they  have  been  resi- 
dents of  the  United  States,  and  that  they  are  not  laborers, 
so  that  they  can  present  the  same  to,  and  be  identified  by, 
the  collector  of  customs  of  the  port  where  they  may  return." 
It  is  possible  that  the  defendant,  who  left  in  1891,  after 
the  instructions  just  quoted  were  published,  took  that  precau- 
tion, and  for  that  reason  his  native  government  was  able 
to  certify  in  the  certificate,  as  it  did,  that  he  was  a  former 
resident  of  Phoenix,  Maricopa  county,  Arizona,  and  that  he 
was  at  the  time  of  its  issuance  a  member  of  the  firm  of 
Kwan  Lung  in  Phoenix,  holding  a  share  in  said  firm  in  the 
sum  of  $2,000,  and  as  the  requirement  relative  to  the  testi- 
mony of  two  witnesses  other  than  Chinese  was  enacted  two 
years  after  his  departure  from  this  country,  and  he  would, 
therefore,  be  unable  to  produce  such  testimony  to  the  col- 
lector of  the  port,  it  is  probable  that  the  collector  of  the 
port  accepted  the  certificate,  for  that  reason,  without  addi- 
tional testimony,  and,  as  his  right  to  remain  was  questioned 
seven  years  after  his  re-entry  here,  and  while  such  evidence 
was  available  here,  it  was  but  natural  that  he  would  offer' 
to  produce  it.  In  the  case  of  In  re  Low  Yam  Chow,  13  Fed. 
605,  7  Saw.  546,  it  was  held  by  the  circuit  court  for  the 
district  of  California,  September  5,  1882,  that  Chinese  mer- 
chants who  resided  at  the  passage  of  the  act  of  Congress  of 
May  6,  1882,  in  other  countries  than  China,  on  arriving  in 
a  port  of  the  United  States,  were  not  required  by  that  act  to 
produce  certificates  of  the  Chinese  government,  establishing 
their  character  as  merchants,  as  a  condition  of  their  being 
allowed  to  land;  but  that  their  character  as  such  merchants 
could  be  established  by  parol  evidence.  And  Mr.  Justice 
Field,  delivering  the  opinion  of  the  court,  referring  to  section 
6  of  the  act  (Act  May  6,  1882,  c.  126,  22  Stat.  60  [U.  S. 
Comp.  Stats.  1901,  p.  1307]),  said:  "The  certificate  men- 
tioned in  this  section  is  evidently  designed  to  facilitate  proof 
by  Chinese,  other  than  laborers  coming  from  China  and  de- 
siring to  enter  the  United  States,  that  they  are  not  within  the 
prohibited  class.  It  is  not  required  as  means  of  restricting 
their  coming.  To  hold  that  such  was  its  object  would  be  to 
impute  to  Congress  a  purpose  to  disregard  the  stipulation 
of  the  second  article  of  the  new  treaty,  that  they  should  be 
allowed  to  go  and  come  of  their  own  free  will  and  accord." 
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And  Judge  Deady,  in  the  district  court  for  the  district  of 
Oregon,  held,  January  15,  1883,  that  the  certificate  provided 
for  in  section  6  was  not  the  only  competent  evidence  that  a 
Chinese  person  is  not  a  laborer,  and  therefore  entitled  to  come 
to  and  reside  within  the  United  States;  but  the  fact  might 
be  shown  by  any  other  pertinent  and  convincing  testimony. 
In  Li  Sing  v.  United  States,  180  U.  S.  486,  21  Sup.  Ct.  449, 
45  L.  Ed.  634,  where  Li  Sing,  a  laborer,  who  left  the  United 
States  in  1893,  and  re-entered  the  United  States  on  August 
28,  1896,  as  a  merchant,  and  was,  on  January  6,  1897,  ar- 
rested as  a  laborer,  and  the  commissioner  found  upon  all  the 
evidence  that  he  "was  a  Chinese  laborer,  was  such  at  the 
time  he  departed  from  China,  and  had  remained  such  since 
his  return  from  China."  The  United  States  supreme  court 
held,  in  reference  to  this  requirement  of  the  evidence  of  two 
witnesses:  "It  is  not  pretended  that  any  such  evidence  was 
produced  by  the  petitioner  before  the  collector  of  customs, 
and  it  is  conceded  that  the  latter  acted,  in  admitting  Li  Sing 
to  enter  the  United  States,  solely  on  the  strength  of  the  cer- 
tificate. Accordingly,  under  the  provisions  of  the  several 
statutes  hereinbefore  cited,  it  was  not  only  competent  for  the 
commissioner  to  permit  the  allegations  of  the  certificate  to 
be  controverted,  but  also  to  insist  on  the  production  of  the 
evidence  prescribed  as  necessary  by  the  second  section  of  the 
act  of  November  3,  1893."  The  ruling  that  it  was  compe- 
tent for  the  commissioner  to  insist  on  the  production  of  this 
evidence  renders  the  introduction  of  it  by  the  defendant 
competent. 

Counsel  for  the  appellant  has  assigned  as  error  the  intro- 
duction of  the  testimony  of  the  defendant,  for  the  reasons: 
(1)  That  "the  certificate  was  the  sole  evidence  permissible." 
While  that  has  been  held  to  be  the  case  at  the  time  of  entry, 
where  the  certificate  was  not  controverted  by  the  United 
States,  the  case  of  Li  Sing,  supra,  disposes  of  the  objection 
in  a  case  arising  after  entry,  where  the  truth  and  correct- 
ness of  the  certificate  is  controverted,  as  in  the  case  at  bar, 
and  sustains  the  defendant's  right  in  such  case  to  establish 
by  other  testimony  his  right  to  protection  under  the  cer- 
tificate. In  this  instance,  the  defendant  had  been  for  more 
than  twenty  years  a  Chinese  merchant,  domiciled  in  the 
United  States,  and  while  a  merchant,  as  undeniably  estab- 
lished by  the  evidence,  and  conceded  by  the  government,  he 
had  twice  gone  to  and  returned  from  his  native  land,  and  he 
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was  in  this  case  being  tried  upon  the  charge  of  being  a 
Chinese  laborer,  and  with  being  unlawfully  in  the  United 
States,  because  he  was  without  the  certificate  of  residence 
required  by  law  of  Chinese  laborers.  The  act  of  Congress, 
approved  May  5,  1892,  c.  60,  sec.  2,  27  Stat.  25  (U.  S.  Comp. 
Stats.  1901,  p.  1319)  commonly  called  the  ''Chinese  Exclusion 
Act,"  provides:  "Any  Chinese  person  or  person  of  Chinese 
descent  arrested  under  the  provisions  of  this  act,  or  the  acts 
hereby  extended,  shall  be  adjudged  to  be  unlawfully  within 
the  United  States,  unless  such  person  shall  establish,  by 
affirmative  proof,  to  the  satisfaction  of  such  justice,  judge  or 
commissioner,  his  lawful  right  to  remain  in  the  United 
States."  The  issue  presented  was  therefore  his  right  to  re- 
main. The  obligation  to  establish  such  right  "by  affirmative 
evidence  to  the  satisfaction  of  such  judge,"  would  entitle 
him  to  the  introduction  of  any  affirmative  evidence  necessary 
thereto,  and  is  not  analogous  to  the  procedure  upon  his  offer- 
ing to  land  from  the  vessel  upon  his  re-entry. 

The  second  reason  given  is  "that  the  testimony  discloses 
facts  contradictory  to  the  certificate  on  which  he  rested  his 
claim  to  the  right  to  enter  the  United  States."  The  testi- 
mony has  not  been  certified  to  this  court,  but  an  examina- 
tion of  the  testimony  of  the  defendant,  as  included  in  the 
bill  of  exceptions  prepared  and  presented  by  the  counsel 
for  the  appellant,  fails  to  disclose  any  evidence  contradictory 
of  the  certificate.  The  defendant  did  testify  that  after  his 
re-entry,  and  after  his  removal  from  Phoenix  to  Globe,  he 
was,  during  a  considerable  portion  of  the  time,  engaged  in 
merchandising,  and  as  proprietor  of  a  restaurant.  While 
there  is  nothing  in  this  that  contradicts  the  certificate,  his 
last  statement  does  raise  what  we  consider  the  only  question 
in  this  case,  and  that  is,  conceding  that  he  was  a  resident 
merchant  of  this  country  for  many  years,  and  was  properly 
re-entered  on  his  return  from  China  in  1897,  and  was  en- 
gaged in  merchandising  for  months  thereafter,  does  the  fact 
that  he  has  ceased  to  be  a  merchant,  and  was  at  the  time 
of  his  arrest  keeping  a  restaurant,  deprive  him  of  the  pro- 
tection afforded  by  his  former  occupation  f  At  the  time  of 
the  enactment  of  the  exclusion  act,  he  was  a  resident  of  this 
country.  If  he  had  been  a  laborer  at  that  time,  he  could 
have  obtained  a  certificate  of  residence  that  would  permit 
his  residence  here  as  a  laborer  for  all  time.  As  he  was  a 
merchant  he  could  not  receive  such  permit,  nor  was  he  re- 
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quired  to  have  any  permit.  Does  this  change  of  vocation 
from  that  of  a  merchant  to  that  of  a  restaurant-keeper  render 
him  liable  to  deportation  f  Or  does  the  fact  that  he  was  a 
resident  merchant  of  this  country  at  the  time  of  the  exclu- 
sion act,  and  has  not  come  into  this  country,  as  a  laborer, 
since  the  enactment  of  that  law,  and  that  he  was  not  a 
resident  laborer  at  the  date  of  the  enactment  of  any  of  the 
laws  that  required  laborers  to  secure  certificates  of  residence, 
enable  him  to  now  remain  in  this  country  without  a  laborer's 
certificate,  although  he  has  changed  his  vocation  from  that 
of  a  merchant  to  that  of  a  laborer  f 

The  appellant  has  alleged  that  the  court  erred  in  entering 
judgment  for  the  defendant,  for  the  reasons  (1)  that  the 
defendant  is  a  laborer,  without  the  required  laborer's  certifi- 
cate; (2)  that  he  is  a  laborer,  and  entered  the  United  States 
at  the  time  when  Chinese  laborers  were  denied  admission  to 
the  United  States.  The  second  ground  is  not  well  taken,  in 
that  his  re-entry  into  the  United  States,  although  at  a  time 
when  Chinese  laborers  were  denied  admission,  was  not  as  a 
laborer ;  but,  as  shown  by  the  certificate,  all  the  evidence,  and 
the  admission  of  the  counsel  for  the  appellant,  such  re-entry 
was  as  a  merchant,  and  he  was  at  that  time  in  fact  a  mer- 
chant, had  been  such  for  years,  and  continued  to  be  for  some 
considerable  time  thereafter.  The  first  ground  of  this  assign- 
ment presents,  as  we  have  stated,  the  only  question  in  the 
case.  We  have  not  been  able  to  find  in  any  of  the  cases  cited 
an  adjudication  of  the  exact  issue  that  is  here  presented ;  none 
of  the  cases  cited  have  been  more  than  persuasive.  There  is 
abundant  authority  for  holding  that  a  Chinese  laborer,  who 
was  a  laborer  resident  here  at  the  time  of  the  enactment  of 
the  exclusion  laws,  or  who  has  since  that  act  entered  as  a 
laborer,  who  may  be  found  in  this  country  without  a  certifi- 
cate, may  be  deported.  There  is  abundant  authority  for  hold- 
ing that  a  Chinese  laborer  who  has  fraudulently  entered  this 
country  as  a  merchant  may  be  arrested,  and  on  the  truth  of 
the  facts  alleged  in  his  merchant's  certificate  of  entry  being 
controverted,  may  be  deported.  We  have  likewise  found  sev- 
eral cases  where  it  has  been  held  that  Chinese  merchants 
who  have  come  into  this  country  as  merchants  since  the  enact- 
ment of  the  exclusion  law,  and  at  a  time  when  Chinese 
laborers  were  not  permitted  to  enter  this  country,  and  there- 
after changed  their  vocation  and  became  laborers,  have  been 
held  to  be  unlawfully  in  this  country ;  but  we  have  not  found 
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any  case  where  it  has  been  held  that  a  Chinese  merchant, 
who  was  a  bona  fide  resident  merchant  in  this  country  prior 
to  the  treaty  with  China,  and  prior  to  any  congressional  legis- 
lation relative  to  the  exclusion  of  Chinese  laborers,  and  who, 
after  having  been  domiciled  in  this  country  as  a  merchant 
for  more  than  twenty-five  years,  and  in  possession  of /a  mer- 
chant's certificate  providing  for  his  re-entering  after  a  tem- 
porary absence,  has  been  held  to  be  unlawfully  in  this  country 
because  he  has  changed  his  vocation  and  has  no  laborer's 
certificate.  Taking  into  consideration  the  evident  intention 
of  our  congressional  legislation,  considering  that  a  laborer 
who  was  domiciled  here  prior  to  the  exclusion  act  is  permitted 
to  remain  by  procuring  a  certificate  for  his  identity,  and  con- 
sidering again  that  the  merchant's  certificate  possessed  by  the 
defendant  answers  the  purpose  of  identification  as  fully  as 
would  a  laborer's  certificate,  we  do  not  think  that  the  depor- 
tation of  the  defendant  in  this  case,  or  of  a  Chinese  person 
under  those  conditions,  was  intended  by  the  legislation  on 
this  subject. 

The  judgment  of  the  lower  court  is  affirmed. 

SLOAN,, J.,  concurs. 

The  CHIEF  JUSTICE  having  tried  the  case  in  the  court 
below,  and  CAMPBELL  and  NAVE,  JJ.,  being  of  counsel, 
took  no  part  in  the  determination  of  this  cause. 
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R.  B.  RICHARDSON,  Plaintiff  and  Appellant,  v.  PRANK 

POWERS,  Defendant  and  Appellee. 

1.  Appeal  and  Error — Record — Sufficiency — Review — Scope. — Where 

appellant's  abstract  contains  neither  verdict,  the  judgment,  the  trial 
court  minute  entries,  nor  any  testimony  except  the  defendant's,  there 
can  be  no  review  of  the  trial  court's  action  in  directing  a  verdict 
for  the  defendant. 

2.  Malicious    Prosecution — Probable    Cause — Question    of   Law. — 

Where  all  the  facts  are  admitted  in  an  action  for  malicious  prosecu- 
tion, it  is  a  question  of  law  for  the  court  to  determine  whether  there 
was  probable  cause  for  the  prosecution. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Santa  Cruz. 
Geo.  R.  Davis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Hereford,  for  Appellant. 

"Existence  of  malice  is  always  a  question  exclusively  for 
the  jury.  It  must  be  found  by  them  or  the  action  cannot 
be  sustained;  hence  it  must  always  be  submitted  to  them 
to  find  whether  it  existed.  The  court  has  no  right  to  find  it, 
or  to  instruct  the  jury  that  they  may  return  a  verdict  for 
the  plaintiff  without  it.  Even  the  inference  of  malice  from 
want  of  .probable  cause  is  one  which  the  jury  alone  can 
draw."  Stewart  et  al.  v.  Sonneborn,  98  U.-  S.  187,  25  L.  Ed. 
116.  As  to  malice  and  probable  cause,  see,  also,  Heyne  v. 
Blair,  62  N.  Y.  19.  The  good  faith  of  defendant,  his  belief 
in  the  guilt  of  plaintiff,  and  the  existence  of  probable  cause 
for  such  belief,  if  the  defendant  had  any,  were  for  the  jury 
to  determine,  and  did  not  present  a  question  of  law  to  be  de» 
cided  by  the  court.  Owens  v.  New  BocheUe  C.  &  L.  Co.,  55 
N.  Y.  Supp.  913.  "The  court  instructs  the  jury  that  the 
mere  belief  that  an  innocent  man  is  guilty  of  a  crime  is  not 
alone  sufficient  to  justify  causing  his  arrest.  The  facts  must 
be  such  as  would  justify  an  ordinarily  intelligent  and  rea- 
sonably prudent  man  in  entertaining  such  a  belief."  Bill- 
ing si  ey  v.  M aasf  93  Wis.  176,  67  N.  W.  49 ;  Cooley  on  Torts, 
p.  181.  Probable  cause  is  "the  existence  of  such  facts  and 
circumstances  as  would  cause  the  belief  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the  crime  for  which  he 
was  prosecuted."  Brewer  v.  Jacobs,  22  Fed.  217;  Walker 
v.  Camp,  63  Iowa,  627,  19  N.  W.  802.  "But  however  sus- 
picious the  appearance  may  be  from  existing  circumstances, 
if  the  prosecutor  has  knowledge  of  the  facts  which  will  ex- 
plain the  suspicious  appearance  and  exonerate  the  accused 
from  the  criminal  charge,  he  cannot  justify  a  prosecution 
bjr  putting  forth  the  prima  facie  circumstances  and  excusing 
those  within  his  knowledge  which  tend  to  prove  innocence." 
Fag  nan  v.  Knox,  66  N.  Y.  525 ;  McManus  v.  WaUis,  52  Tex. 
534;  Casebeer  v.  Bice,  18  Neb.  203,  24  N.  W.  693.  "When 
the  prosecution  is  shown  to  have  been  for  any  other  purpose 
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than  that  of  bringing  the  party  to  justice,  malice  is  shown. 
And  malice  is  shown  when  it  appears  that  the  prosecution 
was  to  further  some  ulterior  object."  Ross  v.  Langworihy, 
13  Neb.  492,  14  N.  W.  515 ;  Antchiff  v.  June,  81  Mich.  477, 
21  Am.  St.  Rep.  533,  45  N.  W.  1019,  10  L.  R.  A.  621 ;  Shan- 
non v.  Jones,  76  Tex.  141,  13  S.  W.  477 ;  Zinn  v.  Bice,  154 
Mass.  1,  27  N.  E.  772,  12  L.  R.  A.  288 ;  Sneeden  v.  Harris, 
109  N.  C.  349,  13  S.  E.  920,  14  L.  R.  A.  389. 

Eugene  S.  Ives,  for  Appellee. 

The  modern  rule  as  to  the  duty  of  the  court  to  direct  a 
verdict  is  that  it  is  the  right  and  duty  of  the  court  to  instruct 
the  jury  to  return  a  verdict  for  one  party  when  the  evidence, 
taken  as  a  whole,  shows  that  it  would  be  the  duty  of  the 
court  to  set  aside  a  verdict  if  rendered  for  the  opposite  party, 
even  though  there  may  be  some  slight  conflict  in  the  evi- 
dence. Peasants  v.  Fant,  22  Wall.  116,  22  L.  Ed.  780; 
Met.  R.  R.  Co.  v.  Moore,  121  U.  S.  558,  7  Sup.  Ct.  1334,  30 
L.  Ed.  1022.  And  such  is  the  doctrine  as  established  by  this 
court.    Root  v.  Fay,  5  Ariz.  19,  43  Pac.  527. 

Upon  the  evidence  contained  in  the  abstract,  it  is  apparent 
that  the  court  could  do  nothing  but  render  a  verdict  for  the 
defendant,  assuming  that  there  had  been  no  other  evidence 
given  at  the  trial.  The  burden  of  proof  is  upon  the  plaintiff 
to  show  not  only  the  termination  of  the  prosecution  favorable 
to  himself,  but  that  such  prosecution  was  without  probable 
cause,  and  was  actuated  by  malice  on  the  part  of  the  defend- 
ant Want  of  probable  cause  when  the  facts  are  not  dis- 
puted is  a  question  of  the  law  to  be  determined  by  the  court. 
Crescent  etc.  Co.  v.  Butchers'  etc.  Co.,  120  U.  S.  141,  7  Sup. 
Ct.  472,  30  L.  Ed.  614 ;  Staunton  v.  Goshorn,  94  Fed.  52,  36 
C.  C.  A.  75 ;  McDonald  v.  Atlantic  &  Pac.  R.  R.  Co.,  3  Ariz. 
96,  21  Pac.  338.  It  is  settled  law  that  the  advice  of  counsel 
obtained  in  good  faith  after  a  full  disclosure  of  the  facts 
is  a  complete  defense,  and  conclusively  shows  probable  cause 
for  the  prosecution.  Stewart  v.  Sonneborn,  98  U.  S.  187,  at 
p.  196,  25  L.  Ed.  116;  Coggswell  v.  Bohn,  43  Fed.  411; 
Staunton  v.  Qoshorn,  94  Fed.  52,  36  C.  C.  A.  75.  It  is  no  an- 
swer to  this  to  say  that  no  crime  was  committed,  or  that  the 
indictment  did  not  state  facts  sufficient  to  constitute  an  of- 
fense, because  probable  cause  may  exist  though  no  offense 
has  in  fact  been  committed.    Scanlan  v.  Cowley,  2  Hilt.  489. 

XI  Arii.— 3 
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Whether  the  plaintiff  in  this  action,  when  examined  before 
the  justice,  was  bound  over  to  await  the  action  of  the  grand 
jury,  as  alleged  in  the  complaint,  or  waived  examination,  as 
shown  by  what  purports  to  be  a  copy  of  the  justice's  docket, 
either  one  is  ample  evidence  of  probable  cause.  Waiver  of 
examination  by  a  defendant  charged  with  a  criminal  offense 
is  prima  facie  evidence  of  probable  cause.  Van  Sickel  v. 
Brawn,  68  Mo.  627;  Brady  v.  Stiltner,  $0  W.  Va.  289,  21 
S.  E.  729 ;  Hess  v.  Oregon  Baking  Co.,  31  Or.  503,  49  Pac. 
803 ;  and  binding  over  by  a  justice  of  such  an  accused  person 
is  prima  facie  evidence  of  probable  cause,  since  the  object  of 
such  examination  is  to  ascertain  the  very  existence  or  non- 
existence of  probable  cause  for  the  prosecution.  Miller  v. 
Chicago  M.  dk  St.  P.  By.  Co.,  41  Fed.  898. 

KENT,  C.  J. — This  is  an  action  for  damages  for  malicious 
prosecution.  The  complaint  alleges  that  in  September,  1903, 
Powers  brought  a  complaint  before  a  justice  of  the  peace, 
charging  Richardson  with  having  committed  a  felony  by 
"digging  a  hole  or  shaft,  and  by  putting  up  or  constructing 
a  fence  upon  or  across  a  public  road  used  by  the  public''; 
and  that  Powers  caused  and  procured  the  indictment  of 
Richardson  by  the  grand  jury  for  the  alleged  crime,  which 
indictment  was  subsequently  by  the  district  court  dismissed, 
and  such  action  of  the  district  court  subsequently  upheld  by 
the  supreme  court  on  appeal;  and  further  alleges  that  the 
acts  committed  by  Powers  in  that  respect  were  malicious  and 
without  probable  cause.  After  hearing  the  testimony  in  the 
case,  the  court  instructed  the  jury  "that  the  evidence  in  this 
case  is  insufficient  to  sustain  the  plaintiff's  alleged  cause  of 
action,  and  your  verdict  will  therefore  be  in  favor  of  the 
defendant."  From  the  judgment  entered  upon  the  verdict 
so  rendered,  Richardson  has  appealed,  and  has  assigned  as 
error  this  instruction  of  the  court. 

The  abstract  of  the  appellant  does  not  contain  the  verdict, 
the  judgment  or  the  minute  entries  of  the  trial  court;  nor 
does  it  contain  the  testimony  given  upon  the  trial,  except 
that  of  the  defendant  Powers.  Counsel  for  appellant  in  their 
brief  state  that  all  the  allegations  of  the  complaint  were 
proved  beyond  question  by  the  evidence,  except  the  allega- 
tions of  malice  and  lack  of  probable  cause ;  and  upon  the  as- 
sumption that  the  evidence  of  the  defendant,  Powers,  that 
is  presented  to  us  in  the  abstract,  shows  prima  facie  malice 
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and  want  of  probable  cause,  we  are  asked  upon  this  incom- 
plete record  to  reverse  the  judgment  of  the  lower  court,  on 
the  ground  that  the  court  should  have  submitted  to  the 
jury  the  question  whether  malice  and  probable  cause  in  fact 
existed.  Upon  the  record  as  it  is  before  us,  and  without  the 
testimony  in  the  case,  we  could  not,  in  any  event,  assume 
that  the  testimony  as  a  whole  did  not  warrant  the  action 
of  the  trial  court  in  directing  a  verdict  for  the  defendant. 

It  is  the  duty  of  a  trial  court  to  instruct  the  jury  to  return 
a  verdict  in  favor  of  the  defendant,  when  the  evidence  given 
at  the  trial,  taken  as  a  whole,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff.  Gila  Valley  B.  B.  Co.  v.  Lyon,  8 
Ariz.  118,  71  Pac.  957 ;  Randall  v.  Baltimore  &  Ohio  B.  B.T 
109  U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003 ;  Haupt  v.  Mari- 
copa County,  8  Ariz.  102,  68  Pac.  525.  Without  the  testi- 
mony taken  at  the  trial  before  us,  we  cannot  say  that  the 
action  of  the  court  was  erroneous. 

Furthermore,  we  do  not  agree  with  the  contention  of  the 
appellant  that  the  testimony  of  the  defendant  which  is  before 
us  is  in  itself  sufficient  to  show  that  there  was  want  of  prob- 
able cause,  and  to  warrant  the  submission  of  the  question 
to  the  jury.  The  facts,  as  they  appear  before  us,  which  we 
do  not  deem  it  necessary  to  set  forth,  we  think  were  suffi- 
cient to  induce  in  the  mind  of  a  reasonable  man  a  belief 
in  the  guilt  of  the  accused,  and  to  have  justified  the  prosecu- 
tion so  far  as  the  existence  of  probable  cause  is  concerned. 
Whether  there  was  probable  cause  is  a  question  of  law  for 
the  court  to  determine,  where  the  facts  are  admitted;  and  we 
think  the  court,  on  the  facts  before  us,  was  right  in  its  action. 
McDonald  v.  Atlantic  B.  B.  Co.,  3  Ariz.  96,  21  Pac.  338. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  DOAN,  CAMPBELL  and  NAVE,  JJ.,  concur. 
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[Civil  No.  960.    Filed  March  22, 1907.] 
[89  Pac.  516.] 

In  the  Matter  of  the  Bankruptcy  of  the  AMERICAN  COP- 
PER COMPANY.    BENJAMIN  BLANCHARD  et  al., 

Plaintiffs  and  Appellants. 

1.  Bankruptcy — Appeal — Petition  fob  Bevtbw — Territorial  Courts 
— Jurisdiction — Bankruptcy  Act  July  1, 1898,  chap.  541, 30  Stat., 
secs.  24b  and  25a  (U.  8.  Comp.  Stats.  1901,  p.  3432),  Construed. — 
Section  25a  confers  jurisdiction  upon  the  supreme  court  of  the  ter- 
ritories in  appeals  as  in  equity  case  of  bankruptcy  proceedings  in 
the  following  cases:  From  a  judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt;  from  a  judgment  granting  or  deny- 
ing a  discharge;  and  from  a  judgment  allowing  or  rejecting  a  debt 
or  claim  of  $500  or  over.  Section  24b,  supra,  provides  that  the 
several  circuit  courts  of  appeals  shall  have  jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matters  of 
law  the  proceedings  of  several  inferior  courts  of  bankruptcy  within 
their  jurisdiction.  Held,  that  the  supreme  court  of  the  territory  has 
no  jurisdiction  to  hear  an  appeal  from  an  order  of  the  district  court 
denying  the  right  of  petitioners  to  intervene,  and  denying  the  ap- 
plication to  set  aside  the  adjudication  in  bankruptcy,  as  it  does  not 
follow  within  any  of  the  cases  embraced  in  section  25a,  and  neither 
has  the  jurisdiction  to  hear  the  petition  in  review,  as  under  section 
24b,  supra,  said  petition  in  review  should  be  addressed  to  the  proper 
circuit  court  of  appeals. 

APPEAL  from  an  order  refusing  to  vacate  the  adjudica- 
tion of  bankruptcy  in  the  District  Court  of  the  Fourth  Judi- 
cial District,  in  and  for  the  County  of  Yavapai.  Richard 
E.  Sloan,  Judge. 

Robert  E.  Morrison,  Fitch  &  Anderson,  E.  S.  Clark,  and 
J.  E.  Morrison,  for  Appellants. 

Hawkins  &  Ross,  for  Appellees. 

KENT,  C.  J. — On  February  7,  1905,  upon  an  involuntary 
petition  filed  by  certain  creditors  named  in  the  citation,  the 
American  Copper  Company  was  adjudged  a  bankrupt  in  the 
court  below.  Thereafter,  and  on  March  25,  1905,  Benjamin 
Blanchard  and  the  Howell  Mining  Company  filed  a  petition 
in  the  court  below,  praying  that  the  judgment  theretofore 
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entered  declaring  and  adjudicating  the  American  Copper 
Company  a  bankrupt,  and  all  subsequent  orders  relating 
thereto  and  proceedings  had  in  the  matter,  be  vacated  and  set 
aside,  and  for  an  order  allowing  the  petitioners  to  intervene 
and  plead  to  the  involuntary  bankruptcy  petition.  After  a 
hearing  upon  such  petition,  the  trial  court,  on  the  nineteenth 
day  of  December,  1905,  entered  an  order  denying  the  appli- 
cation of  the  petitioning  creditors  that  the  adjudication  be 
set  aside  and  the  petitioners  allowed  to  intervene  and  plead 
to  the  bankruptcy  petition.  From  this  order  of  the  trial 
court,  dated. December  19,  1905,  denying  the  petition  and  ap- 
plication to  vacate  the  adjudication,  Benjamin  Blanchard  and 
the  Howell  Mining  Company  have  appealed  to  this  court,  and 
have  also  filed  a  petition  for  review  of  said  order. 

The  appellees,  the  creditors  named  in  the  original  citation, 
have  filed  motions  in  this  court  to  dismiss  the  appeal  and  the 
petition  for  review  for  want  of  jurisdiction  in  this  court  to 
entertain  them.  The  jurisdiction  of  this  court  to  review  by 
appeal  proceedings  in  bankruptcy  is  prescribed  and  limited 
by  section  25a  of  the  bankruptcy  act  (Act  July  1,  1898,  c. 
541,  30  Stat.  553  [U.  S.  Comp.  Stats.  1901,  p.  3432]),  which 
provides  as  follows:  "Sec.  25a.  That  appeals,  as  in  equity 
cases,  may  be  taken  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  to  the  circuit  court  of  appeals  of  the 
United  States,  and  to  the  supreme  court  of  the  territories, 
in  the  following  cases,  to  wit,  (1)  from  a  judgment  adjudg- 
ing or  refusing  to  adjudge  the  defendant  a  bankrupt;  (2) 
from  a  judgment  granting  or  denying  a  discharge;  and  (3) 
from  a  judgment  allowing  or  rejecting  a  debt  or  claim  of  five 
hundred  dollars  or  over.  Such  appeal  shall  be  taken  within 
ten  days  after  the  judgment  appealed  from  has  been  ren- 
dered, and  may  be  heard  and  determined  by  the  appellate 
court  in  term  or  vacation,  as  the  case  may  be."  The  appeal 
in  this  instance  is  an  appeal  from  an  order  of  the  district 
court  denying  the  right  of  the  petitioners  to  intervene,  and 
denying  the  application  to  set  aside  the  adjudication  in  bank- 
ruptcy, and  not  an  appeal  from  the  judgment  of  bankruptcy 
itself.  It  does  not  fall  within  any  of  the  cases  embraced 
in  section  25a,  and  the  order  of  the  district  court  complained 
of  is  not  the  subject  of  review  by  this  court  upon  appeal. 
In  re  McCasland  and  Leftwich,  16  Okl.  499,  85  Pac.  1118; 
In  re  Ives,  113  Fed.  911,  51  C.  C.  A.  541. 
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By  section  24b  of  the  bankruptcy  act,  Congress  has  pro- 
vided a  method  of  review  in  matters  of  law  of  the  proceedings 
of  an  inferior  bankruptcy  court.  This  section  is  as  follows : 
"Sec.  24b.  The  several  circuit  courts  of  appeals  shall  have 
jurisdiction  in  equity,  either  interlocutory  or  final,  to  super- 
intend and  revise  in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdic- 
tion. Such  power  shall  be  exercised  on  due  notice  and  peti- 
tion by  any  party  aggrieved."  But  this  section,  while  pro- 
viding a  right  and  method  of  review  of  the  proceedings  of 
the  district  court,  does  not  give  jurisdiction  to  the  supreme 
court  of  a  territory  to  so  review  such  proceedings  upon  a  peti- 
tion for  review ;  but  in  such  instance  the  court  exercising  the 
appellate  jurisdiction  is  the  circuit  court  of  appeals  for  the 
circuit  embracing  the  territorial  district  court  in  which  the 
proceedings  have  been  had.  There  is  no  provision  in  the 
bankruptcy  statute  which  countenances  a  petition  of  review 
addressed  to  the  supreme  court  of  a  territory.  Plymouth 
Cordage  Go.  v.  Smith,  194  U.  S.  311,  24  Sup.  Ct.  725,  48  L. 
Ed.  992 ;  Ex  parte  Stumpff,  9  Okl.  639,  60  Pac.  96.  The  peti- 
tion for  review  in  this  instance  should  have  been  addressed 
to  the  circuit  court  of  appeals  for  the  ninth  circuit,  and  not 
to  the  supreme  court  of  Arizona;  and  this  court  is  without 
jurisdiction  to  entertain  such  petition. 

The  motions  to  dismiss  the  appeal  and  the  petition  for  re- 
view, for  want  of  jurisdiction  in  this  court  to  entertain  them, 
are  granted,  and  it  is  so  ordered. 


DOAN,  CAMPBELL  and  NAVE,  JJ.,  concur. 
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[Civil  No.  961.    Filed  March  22,  1907.] 
[89  Pac.  410.] 

PRESLEY  D.  MOTES,  Plaintiff,  and  Appellant,  v.  GILA 
VALLEY,  GLOBE  &  NORTHERN  RAILWAY  COM- 
PANY, Defendant  and  Appellee. 

1.  Judgment — On  Demurrer — Res  Judicata. — The  rule  being  that 
where  a  demurrer  goes  both  to  defects  of  form,  and  also  to  the 
merits,  a  judgment  thereon  not  designating  upon  which  of  the 
grounds  the  demurrer  is  sustained  (the  record  not  disclosing  other- 
wise) it  will  be  presumed  to  rest  upon  the  former;  a  judgment  sus- 
taining a  demurrer  to  a  complaint  in  an  action  brought  for  damages 
for  injuries  to  his  minor  son,  because  of  one  objection  going  to  the 
merits  and  three  going  to  defects  of  form,  said  judgment  not  desig- 
nating the  grounds  for  sustaining  the  demurrer,  is  not  a  bar  to  an 
action  by  the  son,  on  attaining  majority,  for  the  same  injuries. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Eugene  A.  Tucker,  Judge. 

On  March  6,  1900,  Presley  D.  Motes  filed  an  action  in  the 
district  court  of  Graham  county  against  the  Gila  Valley, 
Globe  &  Northern  Railway  Company,  seeking  to  recover  dam- 
ages in  the  sum  of  $3,000  for  injuries  alleged  to  have  been 
sustained  by  his  minor  son,  Presley  L.  Motes,  by  reason  of 
the  negligence  of  the  servants  of  the  railway  company.  The 
defendant  company  demurred  to  the  complaint  on  the  follow- 
ing grounds:  " (1)  Because  the  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  (2)  Because 
of  a  misjoinder  of  causes  of  action,  in  this:  That  two  sepa- 
rate and  independent  actions  of  tort  are  alleged  in  the  same 
complaint.  (3)  That  one  of  the  parties  plaintiff,  Presley  L. 
Motes,  an  alleged  minor,  has  not  the  legal  capacity  to  sue. 
(4)  That  there  is  a  defect  of  parties  plaintiff,  in  this :  There 
is  no  allegation  in  the  said  complaint  alleging  the  joint  wrong, 
or  showing  the  right  of  plaintiffs  to  jointly  prosecute  this 
action." 

On  April  3,  1900,  the  demurrer  was  argued  and  the  court 
ordered  "that  the  demurrer  herein  be,  and  the  same  is,  hereby 
sustained."  Leave  was  given  the  plaintiff  to  amend  his  com- 
plaint, and  on  April  5,  1900,  he  filed  an  amended  complaint 
wherein  he  sought  to  recover  for  moneys  expended  for  medi- 
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cal  attendance  to  his  son,  and  for  the  loss  of  his  son's  services. 
To  the  amended  complaint  the  defendant  demurred  on  sev- 
eral grounds,  among  others,  that  it  sets  up  a  new  and  inde- 
pendent cause  of  action,  which  is  barred  by  the  statute  of 
limitations.  On  October  2,  1900,  the  demurrer  to  the 
amended  complaint  was  heard,  and  the  court  ordered  "that 
the  demurrer  raising  the  statute  of  limitations  be,  and  the 
same  is,  hereby  sustained."  Thereafter,  upon  motion  of  the 
defendant,  the  court  ordered  that  judgment  be  entered  against 
the  plaintiff,  dismissing  his  complaint.  Plaintiff  appealed  to 
this  court,  where  the  judgment  was  affirmed.  68  Pac.  532. 
Presley  L.  Motes,  having  attained  his  majority,  brought  this 
action  in  his  own  right  to  recover  from  the  defendant  com- 
pany damages  for  the  injuries  claimed  to  have  been  sustained 
by  him  by  reason  of  the  same  acts  of  negligence  on  the  part 
of  defendant's  servants.  The  defendant  company  pleaded 
in  bar  the  judgments  sustaining  the  demurrers  to  the  com- 
plaints filed  by  the  plaintiff's  father.  Plaintiff  demurred  to 
defendant's  plea  in  bar,  and  said  demurrer  was  heard  by  the 
court  on  October  14,  1904,  and  was  sustained.  On  May  1, 
1905,  the  defendant  filed  an  amended  answer  containing  the 
same  plea  in  bar.  No  new  demurrer  was  interposed  to  this 
amended  answer,  but  the  case  went  to  trial  before  the  court 
and  a  jury  upon  the  complaint  and  the  amended  answer. 
The  plaintiff  introduced  testimony  tending  to  support  the 
allegations  of  his  complaint,  and  made  a  prima  facie  case  for 
damages.  The  defendant  offered  the  record  in  the  former 
case,  which  was  admitted  over  the  objection  of  plaintiff,  and 
thereupon  the  court,  upon  motion  of  the  defendant,  directed 
the  jury  to  return  a  verdict  for  the  defendant.  Judgment 
was  entered  upon  the  verdict  so  returned,  and  a  new  trial 
denied.    The  case  is  here  by  writ  of  error. 

W.  K  Dial,  for  Appellant. 

The  question  presented  here  is,  whether  the  right  of  Pres- 
ley L.  Motes  to  recover  judgment  against  the  Gila  Valley, 
Globe  and  Northern  Railway  Company  for  injuries  inflicted 
upon  him  on  the  seventh  day  of  March,  1899,  has  been  judi- 
cially determined.  For  the  judgment  in  the  case  of  the 
father  of  plaintiff  against  said  railway  company  to  be  a  bar 
to  this  action,  it  must  be  res  adjudicata,  which  an  examina- 
tion of  that  case  will  show  was  not  the  fact.  Before  a  judg- 
ment can  be  plead  in  bar  and  will  operate  as  an  estoppel, 
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it  must  appear  that  the  parties  to  the  action  in  which  the 
plea  is  interposed  are  the  same,  and  the  subject  matter  of  the 
action  is  the  same,  and  that  the  precise  question  was  raised 
and  determined  in  the  former  suit.  In  other  words,  the  par- 
ties must  be  the  same,  the  subject  matter  the  same,  and  the 
cause  of  action  the  same.  If  all  these  things  do  not  concur, 
then  the  judgment  in  the  former  case,  although  it  be  between 
the  same  parties  and  concerning  the  same  subject  matter,  will 
be  no  bar.  Davis  v.  Brown,  94  U.  S.  423,  24  L.  Ed.  204; 
Russell  v.  Place,  94  U.  S.  606,  24  L.  Ed.  214;  Cromwell  v. 
Sac  County,  94  U.  S.  351,  24  L.  Ed.  195. 

Frank  W.  Burnett,  for  Appellee. 

If  the  first  complaint  in  which  the  demurrer  was  sustained 
and  final  judgment  thereafter  rendered  in  the  action  con- 
tained all  the  essential  facts  contained  in  the  complaint  in 
the  present  action,  then  the  former  judgment  is  just  as  con- 
clusive as  if  rendered  upon  a  verdict  of  a  jury.  So  says  the 
supreme  court  in  Oould  v.  Evansville  dk  C.  R.  R.  Co.,  1  Otto, 
526,  23  L.  Ed.  416. 

CAMPBELL,  J. — The  only  question  that  may  be  con- 
sidered by  us  upon  the  record  as  it  is  before  us  is  whether 
the  court  erred  in  directing  a  verdict  for  the  defendant, 
on  the  ground  that  the  judgments  in  the  action  brought 
by  the  father  of  the  plaintiff  in  1900  bar  this  action.  We 
do  not  understand  that  the  defendant  in  error  claimed  in 
the  lower  court,  or  that  it  claims  here,  that  the  judg- 
ment sustaining  the  demurrer  to  the  complaint  of  the 
father  filed  April  5,  1900,  bars  this  action,  but  it  did  and 
does  insist  that  the  judgment  of  the  court  sustaining  the  de- 
murrer to  the  original  complaint  is  a  complete  bar.  By  refer- 
ence to  the  case  of  Motes  v.  Oila  Valley  etc,  Ry.  Co.,  8  Ariz. 
50,  68  Pac.  532,  it  is  seen  that  this  court  took  the  view 
that  by  the  complaint  of  the  father  of  the  plaintiff  in  error 
filed  March  6,  1900,  he  sought  to  recover  for  his  minor  child, 
Presley  L.  Motes,  and  that  by  his  amended  complaint  filed 
April  5,  1900,  there  was  a  departure  from  the  cause  of  action 
set  up  in  the  complaint  of  March  6,  1900,  in  that  the  father 
sought  to  recover  damages  accruing  to  him  from  the  loss  of 
the  services  of  the  child ;  that  the  amended  complaint  set  up 
a  cause  of  action  distinct  from  that  originally  asserted,  and 
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that  therefore  the  action  having  been  brought  more  than  one 
year  after  the  injuries  complained  of  were  received,  the  de- 
murrer setting  up  the  statute  of  limitations  was  properly 
sustained. 

In  the  case  of  WiUon  v.  Lowry,  5  Ariz.  335,  52  Pac.  777, 
this  court  had  before  it  the  question  whether  a  final  judg- 
ment for  the  defendant  rendered  on  a  demurrer  to  the  com- 
plaint can  be  pleaded  in  bar  of  a  subsequent  action  between 
the  same  parties,  and  we  said  that  whether  such  a  judgment 
may  be  so  pleaded  depends,  "first,  on  whether  the  demurrer 
went  to  the  merits  of  the  action,"  and,  "second,  whether  the 
cause  of  action  is  the  same";  and  that  "if  either  of  these 
conditions  be  wanting  the  judgmenton  demurrer  does  not  bar 
another  action."  It  is  undoubtedly  true  that  where  the 
merits  of  an  action  are  determined,  a  final  judgment  on  a  de- 
murrer will  be  conclusive  as  to  a  future  action,  but  where 
the  demurrer  goes  to  the  form  of  the  action,  to  a  defect  of 
pleading,  or  to  the  jurisdiction  of  the  court,  such  judgment 
is  not  a  bar,  and  will  not  preclude  further  litigation  on  the 
merits  of  the  controversy  in  a  court  of  competent  jurisdic- 
tion upon  proper  pleadings;  and  the  rule  is  that  where  a  de- 
murrer goes  both  to  defects  of  form  and  also  to  the  merits 
of  a  judgment  thereon  not  designating  between  the  two 
grounds  (the  record  not  disclosing  otherwise)  will  be  pre- 
sumed to  rest  upon  the  former.  Oriffin  v.  Seymour,  15  Iowa, 
30,  83  Am.  Dec.  396;  Chrisman  v.  Harman,  29  Gratt.  (Va.) 
494,  26  Am.  Rep.  387 ;  Kleinschmidt  v.  Binzel,  14  Mopt.  31, 

43  Am.  St.  Rep.  604,  35  Pac.  460 ;  .Bissell  v.  Spring  Valley 
Township,  124  U.  S.  225,  8  Sup.  Ct.  495,  31  L.  Ed.  411 ;  23 
Cyc.  1154;  Van  Fleet's  Former  Adjudication,  667.  In  the 
case  at  bar  three  of  the  four  grounds  of  demurrer  went  only 
to  defects  of  form,  and  from  the  record  it  cannot  be  ascer- 
tained upon  which  of  the  grounds  the  court  sustained  the 
demurrer,  nor  was  evidence  outside  the  record  offered  to  so 
show.  Therefore  it  will  be  presumed  that  the  demurrer  was 
sustained  on  the  technical  ground  set  up  by  the  defendant. 
We  therefore  are  of  the  opinion  that  the  court  erred  in  di- 
recting a  verdict. 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new 
trial. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 
DOAN,  J.,  concurs  in  result. 
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[Civil  No.  063.    Filed  March  22,  1907.] 
[89  Pac.  508.] 

C.  RAMIREZ,  Plaintiff  in    Error,  v.  PRANK  M.  MAIN, 

Defendant  in  Error. 

1.  Gambling — Recovery — Monet  Lost— Remedies. — Owner  of  property 

which  has  been  lost  at  a  gambling  game  by  his  servant  or  agent 
without  his  consent  can  follow  such  property  into  the  hands  of  the 
winner  and  recover  it. 

2.  Trover   and   Conversion — Action — Pleading — Complaint — Demur- 

rer.— A  complaint  in  an  action  to  recover  5,950  Mexican  dollars,  or 
their  value  in  American  money — $2,558.50 — lost  in  gambling  by  an 
agent  without  consent  of  the  owner,  is  not  fatally  defective,  for  that 
there  is  not  sufficient  description  of  the  property  lost,  for  the  rea- 
son that  there  is  no  such  thing  as  "a  dollar"  in  the  money  of  the 
Republic  of  Mexico,  because  the  court  will  not  take  judicial  notice 
of  the  monetary  system  of  any  foreign  country,  and  further,  be- 
cause the  Mexican  "dollar/'  as  such,  has  been  definitely  recognized 
by  section  3567  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  2376),  providing  that  the  "Mexican  dollar" 
should  be  receivable  at  the  Treasury,  postoffices  and  lana  offices  of 
the  United  States  at  a  certain  valuation. 

8.  Same — Same — Same — Same — Same. — A  complaint  to  recover  the 
value  of  Mexican  money  lost  by  the  plaintiff's  servant  without  his 
consent,  which  alleges  a  demand  for  the  return  of  the  property  and 
also  alleges  the  value  of  the  property  at  the  time  it  was  lost  and  at 
the  time  when  the  demand  was  made  therefor,  is  not  subject  to  gen- 
eral demurrer,  since  the  plaintiff  is  entitled  under  such  pleading  to  re- 
cover within  the  limits  of  the  prayer  its  value  at  the  time  of  the 
conversion,  whichever  date  that  may  have  been. 

ERROR  from  the  District  Court  of  the  Second  Judicial 
District  in  and  for  the  County  of  Santa  Cruz.  Geo.  R.  Davis, 
Judge.    Reversed  and  remanded. 

The  necessary  facts  are  stated  in  the  opinion. 

Prank  J.  Duffy,  W.  F.  Cooper  and  Eb.  Williams,  for  Plain- 
tiff in  Error. 

Selim  M.  Franklin,  for  Defendant  in  Error. 

SLOAN,  J. — In  the  district  court  of  Santa  Cruz  county, 
the  plaintiff  in  error  brought  suit  against  the  defendant  in 


44  Ramirez  v.  Main.  [11  Ariz. 

error  upon  his  complaint,  which,  omitting  the  formal  parts, 
reads  as  follows:  "That  on  the  twentieth  day  of  July,  1903, 
at  the  said  county  of  Santa  Cruz,  one  Jesus  Mendoza,  being 
then  and  there  the  servant  of,  and  in  the  employ  of,  this 
plaintiff,  had  in  his  possession,  and  intrusted  to  him  by  this 
said  plaintiff  and  as  such  servant  and  agent,  a  certain  sum 
of  money,  to  wit:  The  sum  of  six  thousand  dollars  ($6,000) 
in  money  of  the  Republic  of  Mexico,  the  same  being  the 
property  of  this  plaintiff,  and  being  intrusted  to  the  said 
Jesus  Mendoza  as  aforesaid,  for  the  specific  purpose  of  safely 
carrying  and  conveying  the  same  from  the  bank  of  Sonora 
to  the  office  or  place  of  business  of  this  plaintiff,  there  to 
be  delivered  to  this  plaintiff  for  his  use  and  benefit;  that  the 
said  Jesus  Mendoza,  without  the  knowledge  or  consent  of 
plaintiff,  and  in  violation  of  his  trust  as  such  servant  and  em- 
ployee, did,  at  the  date,  and  in  the  county  aforesaid,  engage 
in  a  gambling  game  with  one  Frank  M.  Main,  the  defendant 
herein,  and  therein  did  lose  and  pass  to  the  possession  of 
the  said  Frank  M.  Main,  the  sum  of  five  thousand  nine  hun- 
dred and  fifty  dollars  ($5,950),  money  of  the  Republic  of 
Mexico,  as  aforesaid,  the  same  being  of  the  money  of  the  said 
C.  Ramirez,  the  plaintiff  herein,  intrusted  to  him,  the  said 
Jesus  Mendoza,  as  aforesaid;  that  the  said  Frank  M.  Main 
has  and  holds  the  said  sum  of  five  thousand  nine  hundred 
and  fifty  dollars  ($5,950),  money  of  the  Republic  of  Mexico, 
as  aforesaid,  the  property  of  this  plaintiff,  without  con- 
sideration, and  without  legal  or  equitable  title;  that  the 
said  defendant  is  indebted  to  this  plaintiff  in  the  said  sum 
of  five  thousand  nine  hundred  and  fifty  dollars  ($5,950), 
money  of  the  Republic  of  Mexico,  as  aforesaid,  all  and  every 
part  of  which  is  due  from  said  defendant  to  this  plaintiff; 
that  on  the  said  twentieth  day  of  July,  1903,  one  dollar  of 
the  money  of  the  Republic  of  Mexico  was  of  the  value  of 
forty-three  cents  of  the  money  of  the  United  States  of 
America,  and  that  the  said  sum  of  five  thousand  nine  hun- 
dred and  fifty  dollars  ($5,950)  of  money  of  the  Republic 
of  Mexico,  was,  on  said  twentieth  day  of  July,  1903,  of  the 
value  of  two  thousand  five  hundred  and  fifty-eight  dollars 
and  fifty  cents,  in  lawful  money  of  the  United  States  of 
America ;  that  plaintiff  has  demanded  the  said  sum  of  money 
so  due,  but  that  defendant  has  not  paid  the  same  nor  any  part 
thereof/ '  The  prayer  of  the  complaint  is  for  the  recovery 
of  $5,950,  money  of  the  Republic  of  Mexico,  or  its  value, 
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at  the  date  of  its  loss,  in  lawful  money  of  the  United  States, 
alleged  to  have  been  the  said  sum  of  $2,558.50.  The  trial 
court  sustained  a  general  demurrer  to  the  complaint  filed 
by  the  defendant  in  error,  upon  the  ground  that  no  cause 
of  action  was  stated  therein.  The  correctness  of  this  ruling 
presents  the  sole  question  for  our  decision. 

The  complaint  is  inartificially  drawn  in  some  respects,  but 
we  think  it  is  not  obnoxious  to  a  general  demurrer.  In  sub- 
stance, it  states  that  Mendoza,  as  the  servant  of  the  plaintiff 
in  error,  was  intrusted  with  property  belonging  to  plaintiff 
in  error  described  as  $6,000  in  money  of  the  Republic  of 
Mexico,  and  that  this  property  was,  without  the  knowledge 
or  consent  of  the  plaintiff  in  error,  lost  by  Mendoza  in  a 
gambling  game  with  the  defendant  in  error ;  that  at  the  time 
it  was  lost  the  said  property  possessed  a  value  in  lawful 
money  of  the  United  States  of  $2,558.50,  and  that  the  plain- 
tiff in  error  demanded  of  the  defendant  in  error  said  latter 
sum,  which  was  not  paid.  It  is  well  settled  that  at  common 
law  the  owner  of  property  which  has  been  lost  at  a  gambling 
game  by  his  servant  or  agent,  without  his  consent,  can  fol- 
low such  property  into  the  hands  of  the  winner  and  recover 
it.  Jacobs  v.  Pollard,  10  Cush.  287,  57  Am.  Dec.  105 ;  Mason 
v.  Wcqte,  17  Mass.  560;  Pierson  v.  Fuhrmann,  1  Colo.  App. 
187,  27  Pac.  1015.  This  may  be  done  notwithstanding  the 
property  be  lost  at  a  licensed  game.  Scott  v.  Courtney,  7 
Nev.  419. 

It  is  argued  by  counsel  for  defendant  in  error  that  the 
complaint  is  fatally  defective  in  that  there  is  no  sufficient 
description  of  the  property  lost  for  the  reason  that  there  is 
no  such  thing  as  a  "  dollar"  in  money  of  the  Republic  of 
Mexico.  We  do  not  take  judicial  knowledge  of  the  monetary 
system  of  the  Republic  of  Mexico  or  of  other  foreign  coun- 
tries. We  cannot,  therefore,  as  a  matter  of  law,  say  that 
the  "peso"  is  the  money  unit  of  Mexico,  and  that  the  "dol- 
lar" is  unknown  to  its  laws.  In  addition  to  this  we  may  add 
that  the  Mexican  "dollar"  as  such  has  been  definitely  recog- 
nized and  its  status  for  certain  purposes  fixed  by  act  of  Con- 
gress. Section  3567  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stats.  1901,  p.  2376),  provided,  among 
other  things,  that  "the  Mexican  dollar"  should  be  receivable 
at  the  Treasury  of  the  United  States  and  at  the  postoffices 
and  land  offices  of  the  United  States  at  a  certain  valuation. 
Even  if  we  took  judicial  knowledge  of  the  coinage  of  Mexico 
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we  would  scarcely  be  warranted,  in  the  face  of  this  recognition 
by  our  own  government,  that  there  is  such  a  thing  as  a  "  dol- 
lar* '  in  the  money  of  the  Republic  of  Mexico,  in  holding 
otherwise  as  a  matter  of  law.  The  defendant  in  error  points 
out  that  there  is  no  proper  or  sufficient  allegation  of  dam- 
age; that,  treating  the  complaint,  in  effect,  as  an  action  for 
conversion,  the  true  measure  of  damage,  under  the  allega- 
tions, is  the  value  of  the  property  at  the  time  demand  was 
made  upon  the  defendant  in  error,  and  not  its  value  at  the 
time  it  was  gambled  away  by  Mendoza.  It  is  a  rule  of  gen- 
eral application  that  where  the  possession  of  a  defendant  was 
at  first  lawful  and  the  conversion  consists  solely  in  a  wrong- 
ful detention,  a  demand  is  essential.  But  where  the  posses- 
sion was  obtained  by  fraud,  or  was  otherwise  wrongful,  no 
demand  is  necessary.  "Whether  in  this  case  demand  was  nec- 
essary is  immaterial  to  the  decision  of  the  correctness  of  the 
trial  court's  ruling,  inasmuch  as  a  demand  is  alleged  in  the 
complaint;  nor  is  it  necessary  to  pass  upon  the  question 
whether  the  value  of  the  property  at  the  time  it  passed  into 
the  hands  of  the  defendant  in  error  or  its  value  at  the  time 
of  the  demand  is  the  measure  of  damage.  It  is  alleged  that 
the  property  possessed  a  value  when  gambled  away  by  Men- 
doza. Presumptively  it  retained  some  value  at  the  time  of 
the  demand,  and  therefore,  on  the  face  of  the  complaint,  the 
plaintiff  in  error  is  entitled  to  recover  within  the  limits  of  his 
prayer  whatever  value  it  may  have  possessed  at  the  time  of 
the  conversion,  whether  that  be  at  the  time  it  passed  into  the 
hands  of  the  defendant  in  error,  or  at  the  time  when  demand 
was  made  and  refused. 

The  objections  which  are  now  urged  to  the  complaint  by 
the  defendant  in  error  are  such  as  might  have  been  raised  by 
special  demurrer  and  do  not,  even  if  well  taken,  affect  the 
sufficiency  of  the  complaint  upon  general  demurrer.  The 
court  below  evidently  did  not  consider  the  objections  now 
raised,  but  sustained  the  demurrer  upon  the  ground  that 
under  our  statutes  the  owner  of  property  lost  at  a  gambling 
game  may  not  recover  from  the  winner.  The  distinction  be- 
tween the  case  of  one  whose  property  is  gambled  away  by 
another  without  his  consent,  and  the  case  of  one  who  gambles 
away  his  own  property,  was  evidently  not  called  to  the  at- 
tention of  the  trial  court.  We  think  the  complaint  stated 
a  cause  of  action,  and  that  the  demurrer  should  have  been 
overruled. 
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The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  for  further  proceedings  in  harmony  with  this 
decision. 

KENT,  C.  J.,  and  DOAN,  J.,  concur.  CAMPBELL  and 
NAVE,  JJ.,  having  been  of  counsel  in  the  court  below,  took 
no  part  in  the  decision. 


[Civil  No.  964.    Filed  March  22,  1907.] 
[89  Pac.  539.] 

UNION  IRON  WORKS  et  al.,  Plaintiffs  and  Appellants,  v. 
VEKOL  MINING  AND  MILLING  COMPANY  et  al., 
Defendants  and  Appellees. 

1.  Motions — Service — Sufficiency — Bev.  Stats.  Ariz.  1901,  par.  1484. 

Under  paragraph  1484,  supra,  providing  that  copies  of  the  motions 
shall  be  served  upon  the  adverse  attorney,  a  notice  of  motion  which 
bears  the  acceptance  of  service  by  any  one  of  the  attorneys  of  record 
representing  the  opposite  party  is  sufficient. 

2.  Costs — Security — Failure  to  Give — Dismissal — Motion — Verifica- 

tion—Rev. Stats.  Ark.  1901,  par.  1551. — Under  paragraph  1551, 
supra,  providing  that  on  a  motion  of  defendant,  supported  by  affi- 
davit, the  court  shall  rule  nonresident  plaintiff  to  give  security  for 
costs,  and  if  he  fails  so  to  do  within  ten  days  the  case  shall  stand 
dismissed,  a  written  motion  to  dismiss  for  failure  of  nonresident 
plaintiff  to  comply  with  the  order  to  give  security  for  costs  need 
not  be  verified. 

8.  Appeal  and  Error — Error  Favorable  to  Complaining  Party. — The 
fact  that  the  trial  court  made  an  order  requiring  a  nonresident  plain- 
tiff to  furnish  security  for  costs  within  sixty  days,  where  the  stat- 
utes required  such  security  to  be  given  within  ten  days,  and  then 
dismissed  the  action  for  failure  to  comply  with  the  said  order,  is  not 
such  an  error  as  may  be  complained  of  by  the  nonresident  plain- 
tiff. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  in  and  for  the  County  of  Pinal.  Ed- 
ward Kent,  Judge.    Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 
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Dunning  &  Craig,  and  Edwards  &  McFarland,  for  Appel- 
lants. 

J.  B.  Woodward,  for  Appellees. 

CAMPBELL,  3". — This  appeal  is  from  an  order  of  the  dis- 
trict court  dismissing  the  action  because  of  the  failure  of  the 
appellants,  plaintiffs  below,  to  file  a  cost  bond,  as  required 
by  the  court.  The  abstract  of  record  is  defective,  but  from 
the  original  files  of  the  case  the  following  facts  appear:  The 
action  was  commenced  October  6,  1900.  On  April  6,  1903, 
the  defendants  filed  a  motion  for  a  rule  requiring  the  plain- 
tiffs to  give  security  for  costs,  which  was  supported  by  an 
affidavit  of  one  of  the  defendants  that  the  plaintiffs  are  non- 
residents of  the  territory.  On  May  11,  1903,  the  rule  for 
costs  was  made,  but  was  not  complied  with.  On  May  4,  1905, 
the  defendants  moved  to  dismiss  for  failure  to  file  security 
for  costs.  The  court  denied  this  motion  on  May  5th,  but 
ordered  that  such  security  be  given  within  sixty  days,  on 
penalty  of  dismissal.  The  order  not  having  been  complied 
with,  on  motion  of  the  defendants,  the  action  was  dismissed 
on  October  3,  1905. 

Paragraph  1551,  Revised  Statutes  of  1901,  provides:  "At 
any  time  before  trial  on  motion  of  the  defendant,  supported 
by  affidavit  showing  that  the  plaintiff  is  a  nonresident  of  the 
territory,  or  that  the  plaintiff  is  not  the  owner  of  property 
out  of  which  costs  can  be  made  by  execution  sale,  the  court 
shall  rule  the  plaintiff  to  give  security  for  the  costs;  and  if 
the  plaintiff  fail  so  to  do  within  ten  days  next  after  the 
order  is  made,  the  case  shall  stand  dismissed." 

The  first,  second  and  third  assignments  of  error  are  based 
on  the  ground  that  the  motions  for  cost  bond  and  dismissal 
were  not  served  on  the  attorneys  for  plaintiffs.  The  motions 
bear  acceptance  of  service  by  one  of  the  attorneys  of  record 
representing  plaintiffs.  Paragraph  1484,  relied  upon  by  ap- 
pellants, does  not  require  that  motions  be  served  upon  each 
of  the  several  adverse  attorneys  in  the  case. 

The  fourth  assignment  of  error  is  based  upon  the  ground 
that  the  order  of  the  court  of  May  5,  1905,  was  not  based 
upon  a  written  motion  filed  or  verified,  as  required  by  para- 
graph 1551.    A  written  motion  to  dismiss  for  failure  to  com- 
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ply  with  the  order  of  the  court  of  May,  1903,  was  filed.  It 
is  not  necessary  to  verify  such  a  motion. 

The  fifth  and  last  assignment  of  error  is  that:  "The  court 
erred  in  sustaining  said  motion  to  dismiss,  for  the  reason 
that  the  order  requiring  the  plaintiffs  to  give  security  for 
costs  within  sixty  days  from  the  time  thereof  was  beyond 
the  power  or  authority  of  the  court  to  make.  Our  statutes 
limit  the  time  for  giving  security  to  ten  days."  The  order 
referred  to  in  this  assignment  is  evidently  the  order  of  May 
5,  1905.  By  that  order  the  court  denied  the  motion  to  dismiss 
for  failure  to  comply  with  its  rule  for  security  for  costs 
made  May  11,  1903,  and  undertook  further  to  extend  the 
time  within  which  security  for  costs  might  be  given.  If  the 
court  erred  in  refusing  to  dismiss  after  plaintiffs  had  refused 
or  neglected  to  comply  with  its  rule  for  security  for  costs  for 
almost  two  years,  and  exercised  in  their  behalf  more  leniency, 
perhaps,  than  the  statute  permits,  it  is  error  certainly  that 
the  plaintiffs  may  not  complain  of. 

The  judgment  of  the  district  court  dismissing  the  action 
is  affirmed. 

SLOAN,  DOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  965.    Hied  March  22,  1907.] 
[89  Pae.  523.] 

BILLITO  CANAL    COMPANY,  Defendant  and  Appellant, 
v.  FREDERICK  SCHMIDT,  Plaintiff  and  Appellee. 

1.  Corporations — Agents — Appointment — Dissolution  —  Rev.  Stats. 
Ariz.  1887,  title  12,  Bey.  Stats.  1901,  title  13,  secs.  23-176, 
Laws  1903,  No.  82,  Construed. — The  general  law  of  corporations, 
title  12,  of  1887,  supra,  did  not  provide  for  the  appointment  of  an 
agent  for  corporations  thereunder.  The  Laws  of  1901,  title  13, 
supra,  provided  that  all  corporations  organized  thereunder  should 
appoint  a  resident  agent,  bnt  provided  no  penalty  for  noncompli- 
ance, and  exempted  all  corporations  theretofore  organized  from  com- 
pliance  unless  they  elected  to  come  within  its  provisions.  Act  No. 
82,  supra,  provided  that  whenever  any  corporation  heretofore  or  here- 
after organized  or  incorporated  shall  fail  to  appoint  a  bona  fide 
agent  of  this  territory,  that  certain  persons  shall  be  authorized  to 
XIAxU.— 4 
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institute  proceeding!  for  the  dissolution  of  the  corporation.  Held, 
that  Act  No.  82  did  not  apply  to  any  corporations  except  those 
organized  under  the  act  of  1901,  or  such  corporations  previously  or- 
ganized as  have  elected  to  come  in  under  the  provisions  of  such  act. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Reversed  and  remanded. 

The  necessary  facts  are  stated  in  the  opinion. 

Owen  T.  Bouse,  and  Worsley  &  Van  Dyke,  for  Appellant. 

Kingan  &  Wright,  and  Frederick  Felker,  for  Appellee. 

KENT,  C.  J.— Schmidt,  as  a  stockholder  of  the  Rillito 
Canal  Company,  filed  his  verified  complaint  against  the  Rillito 
Canal  Company,  alleging  that  the  defendant  was  a  corpora- 
tion organized  in  the  year  1892  under  the  laws  of  the  terri- 
tory of  Arizona,  and  the  owner  of  certain  property  in  the 
county  of  Pima,  in  the  territory  of  Arizona;  and  alleging 
that  the  defendant  corporation  had  failed  to  appoint  a  bona 
fide  agent  in  the  territory  upon  whom  notices  and  processes 
might  be  served,  and  further  had  failed  to  file  due  notice  of 
such  appointment  of  such  agent  in  the  office  of  the  auditor 
of  the  territory;  and  prayed  that  the  defendant  corporation 
be  cited  to  appear  and  show  cause  why  the  corporation  should 
not  be  dissolved,  and  that  the  court  dissolve  such  corporation 
and  appoint  a  receiver  to  take  charge  of  its  assets.  Upon 
this  complaint,  and  upon  a  citation  to  the  corporation  duly 
issued  thereunder,  the  corporation  appeared  and  filed  a  de- 
murrer to  the  complaint,  upon  the  ground,  among  others, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  which  demurrer  was  overruled,  and  there- 
after filed  an  amended  answer,  in  which  it  alleged  that  one 
A.  J.  Davidson  had  been  since  the  organization  of  the  defend- 
ant corporation  its  vice-president  and  acting  general  man- 
ager; that  the  corporation  was  not  aware,  and  had  no  knowl- 
edge of  the  existence  of  Act  No.  82,  page  147,  of  the  Session 
Laws  of  Arizona  of  the  year  1903,  requiring  "corporations 
heretofore  or  hereafter  organized  under  the  laws  of  the  terri- 
tory" to  appoint  a  bona  fide  resident  of  this,  territory  as 
agent,  and  file  notice  of  such  appointment  in  the  office  of 
the  auditor  of  the  territory,  until  after  the  institution  of  this 
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acticm ;  that  immediately  upon  being  informed  of  the  re- 
quirements of  the  law  it  proceeded  to  comply,  and  did  in 
every  way  comply,  with  the  requirements  of  said  law,  and 
did  appoint  the  said  A.  J.  Davidson  as  its  resident  agent, 
and  did  duly  file  notice  of  such  appointment  with  the  auditor; 
that  the  omission  or  failure  of  the  defendant  to  appoint  such 
agent  and  file  notice  of  said  appointment  was  not  the  result 
of  any  desire  to  violate  any  of  the  requirements  of  the  laws 
of  the  territory,  but  resulted  from  the  ignorance  of  the  de- 
fendant as  to  the  existence  of  such  a  law.  To  this  answer 
the  plaintiff  interposed  a  demurrer,  which  was  argued  to  the 
court  and  by  the  court  sustained,  and  judgment  was  there- 
upon entered  in  favor  of  the  plaintiff,  dissolving  the  corpo- 
ration and  appointing  a  receiver  to  take  charge  of  its  assets. 
From  this  judgment,  and  an  order  denying  a  motion  for  a  new 
trial,  the  defendant  corporation  has  appealed  to  this  court. 

The  defendant  corporation  was  organized  in  1892  under  the 
incorporation  act  of  the  laws  of  '1887.  At  the  time  of  its 
incorporation  there  was  no  provision  of  law  which  required 
corporations  to  appoint  an  agent  or  to  file  notice  of  such  ap- 
pointment. In  1901  the  legislature  passed  a  general  incorpo- 
ration law,  known  as  title  13  of  the  Civil  Code,  which  con- 
tained the  following  provisions : 

"783.  (Sec.  23.)  All  corporations  organized  under  this 
chapter  shall  appoint  a  bona  fide  resident  of  this  territory, 
who  has  been  a  resident  of  this  territory  for  at  least  three 
years,  its  agent,  upon  whom  all  notices  and  processes,  includ- 
ing service  of  summons  may  be  served,  and  when  so  served 
shall  be  deemed  taken  and  held  to  be  lawful  personal  service 
on  such  corporation,  and  said  notice  shall  be  filed  in  the  office 
of  the  secretary  of  the  territory." 

"926.  (Sec.  166.)  Any  corporation  now  existing  in  this 
territory  and  formed  under  the  laws  thereof  may,  by  a  resolu- 
tion of  its  board  of  directors,  elect  to  come  under  and  enjoy 
all  the  advantages  of  this  title,  and  upon  filing  in  the  office 
of  the  secretary  of  the  territory  a  copy  of  said  resolution 
certified  by  the  seal  of  said  corporation  and  attested  by  the 
president  thereof  with  the  seal  of  said  corporation,  such  cor- 
poration shall  have  the  same  powers,  privileges  and  rights 
as  though  it  had  been  erected  under  this  title. 

"927.  (Sec.  167.)  No  corporation  formed  or  existing  by 
virtue  of  and  under  the  laws  of  this  territory  before  the  day 
on  which  this  title  takes  effect  is  affected  by  its  provisions, 
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unless  such  corporation  elects  to  come  under  this  title,  as 
provided  in  the  preceding  section,  but  the  laws  under  which 
such  corporations  were  formed  and  exist  are  applicable  to  all 
such  corporations  and  are  repealed  subject  to  the  provisions 
of  this  section.' ' 

No  penalty  was  provided  for  a  failure  on  the  part  of  a  cor- 
poration to  make  and  file  the  appointment  of  the  agent  re- 
quired by  this  act.  By  Act  No.  29,  page  55,  of  the  Laws  of 
1903,  the  office  of  the  auditor  of  the  territory  was  substituted 
for  the  office  of  the  secretary  of  the  territory,  as  the  proper 
office  for  the  filing  of  all  documents  relating  to  corporations, 
including  the  appointments  of  such  agents.  In  1903  the  legis- 
lature further  passed  an  act,  being  Act  No.  82  (concerning 
the  dissolution  of  corporations),  which,  so  far  as  applicable 
to  the  case  before  us,  provided  as  follows:  "Section  1.  That 
whenever  any  corporation  heretofore  or  hereafter  organized 
or  incorporated  under  any  law  of  this  territory  shall  either: 
(1)  Fail  to  appoint  a  bona  fide  agent  of  this  territory  (who 
is  and  has  been  a  resident  of  this  territory  for  at  least  three 
years)  its  agent  upon  whom  all  notices  and  processes,  includ- 
ing service  of  summons  may  be  served,  and  when  so  served, 
shall  be,  and  be  deemed  taken  and  held  to  be  lawful  personal 
service  upon  such  corporation;  (2)  or  fail  to  file  due  notice 
of  such  appointment  of  such  agent  in  the  office  of  the  auditor 
of  the  territory;  (3)  or  (omitting  numerous  permissive  pro- 
visions) then  and  in  or  on  each,  every  or  any  of  the  foregoing 
cases,  situations,  provisions  or  conditions,  either  the  attorney 
general  of  the  territory,  or  any  resident  thereof,  or  any  such 
corporation,  or  any  stockholder  or  officer  of  any  such  corpo- 
ration may  bring,  prosecute  and  maintain  (either  in  the  name 
of  the  attorney  general  or  in  his  own  name)  an  action  in  any 
court  of  record  of  this  territory  to  have  and  procure  a  judi- 
cial dissolution  and  disincorporate  of  all  its  rights,  privi- 
leges and  franchises,  and  whenever  it  is  made  to  appear  to 
any  such  court  by  petition  or  complaint  of  any  of  the  afore- 
said parties  that  any  one  of  the  above-named  cases,  provi- 
sions or  situations,  or  condition^  exists  in  respect  to  any  such 
corporation,  such  court  shall  herewith  order  or  cite  such  cor- 
poration to  appear  before  it  (and  service  of  such  order  may 
be  made  upon  the  corporation  either  personally  or  upon  the 
auditor  of  the  territory  as  heretofore  provided  in  paragraph 
1324  of  the  Revised  Statutes  of  Arizona  for  service  upon  the 
secretary  of  the  territory),  and  if,  upon  hearing  of  trial,  it 
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be  made  to  appear  that  any  one  of  said  causes,  conditions  or 
situations,  or  provisions  exists,  such  court  shall  thereupon 
dissolve  and  disincorporate  such  corporation  and  forfeit  and 
annul  each  and  every  of  its  rights,  privileges  and  franchises." 

The  appellee  contends  that  the  act  of  1903  in  its  use  of  the 
word  "fair'  does  not  imply  a  previously  imposed  duty  to 
be  fulfilled,  but  that  the  language,  used  was  equivalent  to  say- 
ing "that  from  the  day  this  law  becomes  effective  every  cor- 
poration heretofore  or  hereafter  organized  under  any  law 
of  Arizona  shall  appoint  an  agent,  or  suffer  the  penalty  for 
not  doing  so,"  and  contends  that  every  corporation,  whether 
organized  prior  or  subsequent  to  the  time  that  the  act  of  1901 
went  into  effect,  is  by  the  act  of  1903  required  to  make  and 
file  the  appointment  of  such  agent. 

"We  do  not  so  construe  the  legislative  intent.  The  wora 
"fail"  imports  to  become  deficient  or  lacking,  to  leave  unper- 
formed, to  omit,  to  neglect.  Century  Dictionary;  Bouvier's 
Law  Dictionary.  The  act  of  1901  required  that  all  corpora- 
tions organized  under  it  "shall  appoint  an  agent."  It 
omitted  to  provide  any  penalty  for  noncompliance  therewith, 
and  it  exempted  from  such  requirement  all  corporations 
theretofore  organized,  unless  they  elected  to  come  in  there- 
under. When  the  legislature  in  1903  provided  that  when 
any  corporation  however  organized,  "shall  fail  to  appoint" 
such  agent,  and  then  used  the  exact  language  of  the  act  of 
1901,  we  think  it  was  the  intention  to  provide  a  penalty  for 
a  neglect  to  comply  with  the  mandatory  provisions  of  the 
law  of  1901  with  respect  to  such  appointment,  made  incum- 
bent upon  all  corporations  organized  under  that  act,  or  those 
previously  organized  who  should  elect  to  come  under  the 
provisions  of  such  act,  and  not  to  create  a  new  obligation 
irrespective  of  such  former  requirements.  We  hold,  in  the 
light  of  the  former  enactment,  that  the  word  "fail"  implies 
in  this  instance  a  previously  imposed  duty,  and  is  applicable 
only  in  case  of  neglect  or  omission  to  perform  such  duty; 
and  that  under  the  law  the  appointment  of  an  agent  is  re- 
quired only  of  those  corporations  that  are  organized  under 
the  act  of  1901,  or  of  such  corporations  previously  organized 
that  have  elected  to  come  in  under  the  provisions  of  such 
act. 

As  the  complaint*  showed  that  this  corporation  was  or- 
ganized in  the  year  1892,  and  as  the  complaint  contained  no 
allegation  that  the  corporation  had  elected  to  come  in  under 
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the  provisions  of  the  law  of  1901,  the  complaint  failed  to  state 
a  cause  of  action,  since  it  did  not  show  any  duty  resting  upon 
such  corporation  to  make  such  appointment,  nor  a  failure 
to  comply  with  any  requirement  of  law  applicable  to  such 
corporation ;  and  the  demurrer  to  the  complaint  should  there- 
fore have  been  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the 
case  remanded,  with  directions  to  that  court  to  sustain  the 
demurrer  to  the  complaint,  and  for  such  further  proceedings 
as  may  be  necessary,  not  inconsistent  with  this  opinion. 

SLOAN,  DO  AN,  and  NAVE,  JJ.,  concur. 


[Civil  No.  966.    Filed  March  22,  1907.] 
[90  Pac  332.] 

LIBERTY  MINING  AND  SMELTING  COMPANY,  Defend- 
ant  and  Appellant,  v.  ROBERT  GEDDES,  Plaintiff  and 
Appellee. 

1.  Appeal  and  Error — Assignments  op  Error — Suppioiency. — Assign- 
ments of  error  as  follows:  "That  the  court  erred  in  admitting  and 
rejecting  evidence";  "In  charging  and  directing  the  jury  to  return 
a  verdict" ;  "That  the  evidence  does  not  sustain  the  judgment  on  the 
verdict  and  is  contrary  to  the  law  in  the  case";  and  "That  the  court 
erred  in  denying  and  overruling  motion  for  new  trial  and  to  set 
aside  judgment," — are  insufficient  for  the  purposes  of  a  review. 

Z.  Same — Statement  op  Facts — Suppiciency. — A  "statement  of  facts" 
which  appears  to  have  been  signed  by  counsel  and  printed  in  the 
abstract,  not  having  been  signed  by  the  judge,  cannot  be  considered 
as  a  statement  of  the  facts. 

8.  Same — Same — Same — Supreme  Court  Rule  No.  1,  subdiv.  6. — Su- 
preme court  rule  No.  1  provides  that  the  abstracts  of  record  as  filed 
will  be  treated  by  the  court  as  containing  such  portions  of  the  rec- 
ord as  the  courts  deem  sufficient  upon  which  to  try  the  assignments 
of  error;  and  the  court  will  not  make  an  excursion  into  the  original 
transcripts  of  recorder's  notes  to  ascertain  whether  there  was  suffi- 
cient conflict  in  the  evidence  to  render  erroneous  the  court's  direc- 
tion of  tho  verdict. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

S.  W.  Purcell,  for  Appellant 

Eugene  S.  Ives,  for  Appellee. 

NAVE,  J. — This  action  was  brought  by  Robert  Geddes  to 
recover  salary  alleged  to  be  due  him  from  the  defendant  for 
acting  as  superintendent  of  its  mines.  At  the  conclusion  of 
the  testimony  in  the  case,  the  trial  court  directed  a  verdict 
for  the  plaintiff,  and  upon  such  verdict  entered  judgment 
against  the  defendant.  From  this  judgment  the  defendant 
has  appealed. 

There  are  four  assignments  of  error,  as  follows:  "  (1)  That 
the  court  erred  in  admitting  and  rejecting  evidence;  (2)  that 
the  court  erred  in  charging,  directing  and  instructing  the  jury 
to  return  a  verdict;  (3)  that  the  evidence  does  not  sustain 
the  judgment  on  the  verdict  and  is  contrary  to  the  law  in  the 
case;  (4)  that  the  court  erred  in  denying  and  overruling  mo- 
tion for  new  trial  and  to  set  aside  judgment." 

These  assignments  of  error  are  insufficient  for  the  purpose 
of  a  review  of  this  case.  Prescott  Nat.  Bank  v.  Head,  11 
Ariz.  213;  90  Pac.  328;  Charouleau  v.  Shields,  9  Ariz.  73, 
76  Pac.  821;  Ward  v.  Sherman,  7  Ariz.  277,  64  Pac. 
434.  If  the  attempt  made  in  the  brief  to  elaborate  the 
first  assignment  be  considered  as  sufficiently  specific  to 
obtain  consideration,  a  further  obstacle  rests  upon  the 
fact  that  the  evidence  in  the  case  is  not  before  us.  A  "state- 
ment of  facts"  which  appears  to  have  been  signed  by 
counsel  is  printed  in  the  abstract.  This  statement,  not  hav- 
ing been  signed  by  the  judge,  cannot  be  considered  as  a  state- 
ment of  the  facts  in  the  case.  Meyers  v.  Farmers9  etc.  Bank, 
7  Ariz.  67,  60  Pac.  880 ;  City  of  Tombstone  v.  Reilly,  4  Ariz. 
102,  33  Pac.  823 ;  Tietjen  v.  Snead,  3  Ariz.  196,  24  Pac.  324 ; 
Smith  v.  Blackmore,  3  Ariz.  319,  29  Pac.  15.  If  this  "state- 
ment of  facts"  be  taken  as  a  summary  of  portions  of  the  evi- 
dence, it  does  not  appear  therefrom  that  any  of  the  rulings 
of  the  court  were  erroneous.  We  will  not  make  an  excursion 
into  the  original  transcript  of  the  reporter's  notes.    "The  ab- 
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stracts  of  record,  as  filed,  will  be  treated  by  the  court  as 
containing  such  portions  of  the  record  as  the  parties  deem 
sufficient  upon  which  to  try  the  assignments  of  error."  Sub- 
division 6  of  rule  1  of  this  court  (8  Ariz,  v,  71  Pac.  vi). 

Not  having  the  entire  evidence  before  us,  we  cannot  ascer- 
tain whether  there  was  sufficient  conflict  therein  to  render 
erroneous  the  court's  direction  of  the  verdict. 

The  judgment  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  and  DOAN,  JJ.,  concur. 


[Civil  No.  967.    Filed  March  22,  1907.] 
[89  Pac.  588.] 

ISMAEL  T.  DE   AMADO,   Defendant  and  Appellant,  y. 
B.  FRIEDMAN,  Plaintiff  and  Appellee. 

1.  Action  fob  Wrongful  Death — Pleading — Complaint — Sufficienct 

— Demurrer — Make  More  Definite  and  Certain — Rev.  Stats. 
Ariz.  1901,  par.  2765,  Construed. — Under  paragraph  2765,  suprar 
providing  for  an  action  for  wrongful  death,  which  contains  the  fol- 
lowing provision:  "Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased  person,  and 
provided  that  the  father  .  .  .  may  maintain  the  action  for  the 
death  of  a  child,  .  .  .  and  the  amount  recovered  in  every  such  ac- 
tion shall  be  distributed  to  the  parties  and  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  the  personal  estate 
left  by  persons  dying  intestate,"  a  complaint  alleging  that  plaintiff 
and  his  wife  were  the  parents  of  a  child  killed  through  the  negli- 
gence of  the  defendant,  though  it  might  be  indefinite  as  to  whether 
plaintiff  sought  to  sue  in  a  representative  or  personal  capacity,  ia 
not  so  defective  as  to  be  reached  by  general  demurrer,  but  the  objec- 
tion should  have  been  taken  by  a  motion  to  mako  more  definite  and 
certain. 

2.  Same — Trial — Instructions    to   Jury. — Where,   in   an   action    for 

wrongful  death,  suit  being  brought  by  the  father  and  the  complaint 
being  slightly  indefinite  as  to  whether  he  sought  to  recover  in  a  rep- 
resentative or  personal  capacity,  but  no  objection  was  taken  to  said 
formal  defect  by  motion  to  make  more  definite  and  certain,  it  was 
not  error  for  the  court  to  instruct  the  jury  that  the  plaintiff  brought 
the  action  simply  as  the  representative  of,  and  on  behalf  of,  those 
entitled  to  share  in  the  personal  estate  of  the  decedent.     Such  in- 
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structions  do  not  tend  to  mislead  the  jury  and  do  not  deprive  the 
defendant  of  any  substantial  right. 

8.  Appeal  and  Error — Assignments  of  Error — Supreme  Court 
Bule  7,  subd.  4 — Construed. — An  assignment  of  error  "that  the 
court  erred  in  its  instructions  to  the  jury,  that  the  questions  whether 
or  not  the  plaintiff  was  negligent  or  whether  or  not  the  deceased 
boy  was  negligent  cannot  be  considered  by  them  in  the  case/'  is  not 
in  accordance  with  subdivision  4,  rule  7,  supra,  which  reads  as  fol- 
lows: "If  the  assignment  of  error  be  to  the  giving  of  instructions 
to  the  jury  by  the  lower  court,  the  appellant  must  state  wherein 
the  instruction  complained  of  is  erroneous  in  its  statement  of  law 
applicable  to  the  case  or  any  fact  or  facts  thereof." 

4.  Negligence — Contributory   Negligence — Not   Imputed   to   Child 

Four  Years  Old. — An  instruction  that  "the  negligence  of  the  de- 
cedent if  he  was  negligent  cannot  be  considered  by  you  in  this  case, 
as  the  decedent  was  of  such  tender  age  that  the  law  would  not  im- 
pute negligence  to  him,"  is  sound  as  applied  to  the  acts  of  an  infant 
of  four  years  and  four  months. 

5.  Negligence  —  Contributory   Negligence  —  Defense  —  Evidence  — 

Burden  or  Proof. — Contributory  negligence  is  a  matter  of  defense, 
the  burden  oT  establishing  which  is  upon  the  defendant. 

6.  Negligence  —  Defense  —  Contributory     Negligence  —  Must     be 

Pleaded — Bev.  Stats.  Ariz.  1901,  par.  1277 — Construed. — The  de- 
fense of  contributory  negligence  must  be  pleaded  under  paragraph 
1277,  supra,  which  provides  that  answer  "shall  consist  of  a  concise 
statement  of  facts  constituting  .  .  .  the  defendant's  ground  of  de- 
fense." 

7*  Appeal  and  Error — Review — Instructions  to  Jury — Harmless 
Error. — Where,  in  an  action  for  wrongful  death  of  a  child,  the 
court  instructed  the  jury  to  consider  the  evidence  as  to  the  age  of 
the  child  and  expectancy  of  life,  and  form  an  estimate  of  the  amount 
which  the  cnild  would  have  saved  from  his  earnings  between  the  age 
of  twenty-one  and  the  time  that  he  might  reasonably  be  expected  to 
live,  the  defendant  cannot  complain  of  the  instructions  on  the  ground 
that  the  child's  estate  is  worth  something  at  the  time  of  his  death 
if  he  never  could  have  become  of  age,  because  if  such  contention  of 
the  defendant  is  true,  then  the  above  instruction,  which  was  entirely 
proper,  would  have  been  too  favorable  for  the  defendant. 

8.  Action  for  Wrongful  Death — Instructions  to  the  Jury — Meas- 
ure of  Damages. — In  action  for  wrongful  death  the  following  in- 
struction fairly  states  the  law  to  govern  in  the  estimating  of  dam- 
ages :  "The  plaintiff  is  entitled  to  recover  for  the  benefit  of  the  estate 
such  damages  as  the  jury  may  deem  from  the  evidence  and  proofs 
as  fair,  and  such  compensation  therefor,  not  exceeding  the  amount 
claimed  in  the  complaint,  considering  what  pecuniary  benefit  the 
estate  of  the  deceased  would  have  derived  had  he  not  been  killed; 
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considering  the  probability  of  the  child  living  and  growing  to  man- 
hood and  obtaining  property,  which,  upon  his  death,  if  intestate, 
would  have  passed  to  his  legal  representatives;  considering  the  age, 
sex  and  health  of  the  child,  his  expectancy  and  probability  of  liv- 
ing, his  mental  and  physical  vigor,  and  the  probability  of  his  accu- 
mulating property;  considering,  also,  the  position  and  life  of  the 
parents  and  of  the  expectancy  of  life  which  the  child  had;  and  from 
all  these  form  an  estimate  of  the  amount  which  the  child  would  have 
saved  from  his  earnings  between  the  time  when  he  attained  the  age 
of  twenty-one  years  and  the  date  which  he  might  reasonably  be  ex- 
pected to  live." 

9.  Action  foe  Wrongful  Death — Damages  $4,800  for  Life  of  Child 
not  Excessive — Rev.  8tats.  Ariz.  1901,  par,  2765,  Cited. — Under 
paragraph  2765,  supra,  which  gives  an  action  for  damages  for  death 
caused  by  the  wrongful  act  of  another,  and  limiting  the  amount  to 
be  recovered  to  $5,000,  a  verdict  for  $4,800  for  action  for  death  of 
a  boy  four  years  and  four  months  old,  who  was  shown  to  be  healthy, 
strong  and  intelligent,  is  not  excessive. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John   H.   Campbell,  Judge.    Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

Kingan  &  Wright,  for  Appellant. 

Paragraph  2764,  Revised  Statutes  of  1901,  creates  a  new 
cause  of  action,  which  was  not  cognizable  at  common  law. 
Southern  Pac.  Co.  v.  Wilson,  10  Ariz.  162,  85  Pac.  401. 
Under  the  statute,  a  father  has  no  cause  of  action  for  the 
wrongful  death  of  his  child.  A  cause  of  action  for  the 
wrongful  death  of  a  child  is  created  by  statute,  and  the 
father  is  allowed  to  maintain  it,  but  it  is  for  the  estate  of 
the  child.  The  father  should  maintain  the  suit  as  father, 
and  in  a  representative  capacity  for  the  estate.  The  father 
has  not  been  damaged  under  the  law,  and  therefore  he  can- 
not set  up  any  damages  which  accrued  to  him.  Only  the 
child's  estate  has  been  damaged,  and  the  father  should  have 
alleged  some  damage  to  the  estate,  instead  of  damage  to  him- 
self. Southern  Pac.  Co.  v.  Wilson,  10  Ariz.  162,  85  Pac. 
401.  Under  similar  statutes  to  ours,  it  has  been  held  that 
the  father  cannot  maintain  the  action  in  his  own  right  for 
injuries  done  to  himself  by  the  loss  of  his  child,  but  can  only 
maintain  it  as  the  representative  of  his  child's  right.  Oann 
v,  Worman,  69  Ind.  462.    We  believe  it  to  be  the  true  rule 
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of  pleading  that  one  who  sues  in  a  representative  capacity 
must  allege  such  capacity,  and  bring  the  action  in  that  right. 
Buck  v.  Fischer,  2  Colo.  182 ;  Beat  v.  Batte,  31  Tex.  372. 

"A  petition  should  state  the  plaintiff's  cause  of  action 
by  distinct  averments,  and  not  leave  it  to  the  court  to  deduce 
the  existence  of  one  fact  from  the  statement  of  another" 
(Mdlone  v.  Craig,  22  Tex.  609),  under  a  provision  similar  to 
our  paragraph  1277,  Revised  Statutes  of  1901,  providing 
that  "the  pleadings  shall  consist  of  a  concise  statement  of  the 
facts  constituting  the  cause  of  action."  The  rule  is  stated 
in  4  Encyclopedia  of  Pleading  and  Practice,  pages  605  and 
606,  as  follows:  "In  a  complaint,  the  necessary  facts  to  con- 
stitute a  cause  of  action  must  be  stated  in  unequivocal  lan- 
guage and*  not  left  to  inference."  It  is  not  sufficient  that 
some  facts  are  stated  from  which  others  may  be  reasonably 
inferred  which  would  make  out  a  cause  of  action.  Scott  v. 
Bobards,  67  Mo.  289 ;  Seligson  v.  Hobby,  51  Tex.  147 ;  Crump 
v.  Mims,  64  N.  C.  767 ;  Sogers  v.  City  of  Milwaukee,  13  Wis. 
610.  We  further  insist  that  one  suing  in  a  representative 
capacity  must  directly  and  positively  so  allege,  and  not 
leave  it  to  be  inferred  or  presumed.  This  is  likewise  true 
as  to  the  allegation  of  damages.  Damages  to  an  estate  should 
not  be  inferred  from  an  allegation  of  damages  to  an  in- 
dividual. "The  parties  to  a  suit  must  be  set  out  in  the 
declaration  with  certainty  and  accuracy,  and  the  capacity  in 
which  they  sue  should  be  stated."  5  Am.  &  Eng.  Ency.  of 
Law,  1st  ed.,  353 ;  Watkins  v.  McDonald,  3  Ark.  266 ;  Engles 
v.  Day,  3  Ark.  273;  Cole  v.  Peniwell,  5  Black.  (Ind.)  175; 
Herf  &  Co.  v.  ShvXze,  10  Ohio,  263.  The  suit  should  be  for 
damages  to  the  estate  of  deceased.  Belding  v.  Black  Hills 
etc.  Co.,  3  S.  D.  369,  53  N.  W.  750. 

A.  Orfila,  and  Worsley  ft  Van  Dyke,  for  Appellee. 

The  objection  that  the  plaintiff  has  no  legal  capacity  to 
sue  cannot  be  raised  under  a  demurrer  assigning  for  ground 
that  the  complaint  does  not  state  sufficient  facts  to  constitute 
a  cause  of  action.  6  Ency.  of  PI.  &  Pr.  323,  citing  numerous 
cases ;  and  see  Mora  v.  Le  Roy,  58  Cal.  8 ;  Bliss  on  Code  Plead- 
ing, sec.  408a.  Appellant  asserts  that  a  complaint  is  insuffi- 
cient if  it  fails  to  allege  that  the  estate  has  been  damaged. 
It  is  not  necessary  to  allesre  this,  for  the  reason  that  when 
you  allege  facts  which  would  have  authorized  the  deceased, 
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if  his  injuries  had  not  been  fatal,  to  maintain  an  action  for 
damages,  you  have  alleged  facts  from  which  the  law  presumes 
damages.  See,  generally,  Korrady  v.  Lake  Shore  M.  S.  Ry. 
Co.,  131  Ind.  261,  29  N.  E.  1069 ;  Salem  Bedford  Stone  Co. 
v.  Hobbs,  11  Ind.  App.  27,  38  N.  E.  538;  Eenney  v.  New 
York  etc.  R.  R.  Co.,  49  Hun,  535,  2  N.  Y.  Supp.  512. 

It  is  well  settled  that  an  infant  of  tender  years  is  deemed 
in  law  not  possessed  of  sufficient  discretion  to  make  it  guilty 
of  negligence  for  its  failure  to  exercise  due  care  for  its  own 
safety.  City  of  Evansville  v.  Sunheim,  151  Ind.  42,  68  Am. 
St.  Rep.  218,  47  N.  E.  634,  51  N.  E.  88,  41  L.  B.  A.  728 ;  City 
of  Chicago  v.  Hesing,  83  111.  204,  25  Am.  Rep.  378 ;  Chicago 
etc.  R.  R.  Co.  v.  Becker,  84  111.  483;  Wymore  v.  Mahaska 
County,  78  Iowa,  396,  16  Am.  St.  Rep.  449,  43  N.  W.  264, 
6  L.  R.  A.  548 ;  Shearman  &  Redfield  on  Negligence,  3d  ed.,  p. 
48,  and  note  1;  1  Bishop  on  Noncontract  Law,  sec.  586. 

NAVE,  J. — B.  Friedman,  the  appellee,  was  the  tenant  of 
Ismael  T.  De  Amado,  the  appellant.  Upon  Friedman's  child, 
aged  four  years  and  four  months,  an  adobe  wall  in  the  leased 
premises  fell  and  instantly  killed  him.  Friedman  sued  Mrs. 
De  Amado  for  damages  in  the  sum  of  $4,800,  alleging  that 
the  falling  of  the  wall  was  due  to  the  negligence  of  the  de- 
fendant. From  a  judgment  upon  a  verdict  for  the  full 
amount  sued  for,  the  defendant  has  appealed. 

1.  The  first  assignment  of  error  is  based  upon  the  conten- 
tion that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  is  alleged  in  the  complaint  that 
plaintiff  and  his  wife  are  father  and  mother  of  the  deceased ; 
that  plaintiff,  on  a  certain  day,  was  defendant's  tenant  of  the 
premises  in  question  then  owned  by  defendant;  that  the  de- 
fendant wrongfully  and  negligently  kept  and  maintained,  and 
suffered  to  remain  upon  the  premises,  a  certain  adobe  wall  ex- 
posed and  in  a  dangerous  condition;  that  defendant  know- 
ingly maintained  said  adobe  wall  with  utter  disregard  for  per- 
sons living  and  doing  business  in  and  upon  said  premises, 
and  knowingly  and  willfully  suffered  said  wall  to  remain  in 
said  dangerous  condition  after  being  notified  of  the  said  dan- 
gerous condition  of  the  said  adobe  wall;  that  without  fault 
or  negligence  on  the  part  of  the  decedent  or  the  plaintiff  the 
said  wall  fell  upon  and  instantly  killed  the  decedent;  that  by 
reason  of  the  premises,  and  by  virtue  of  paragraph  2764,  Re- 
vised Statutes,  a  cause  of  action  has  arisen  in  favor  of  plain- 
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tiff  against  defendant  for  damages  for  the  death  of  the  said 
child ;  that  said  damages  are  $4,800.  It  is  contended  that  this 
complaint  must  be  construed  as  an  attempted  action  for  dam- 
ages, accruing  personally  to  the  plaintiff  by  reason  of  the  loss 
of  his  son,  an  action  not  maintainable  either  at  common  law 
or  in  Arizona,  by  statute ;  that  it  is  not  alleged  that  plaintiff 
sues  in  a  representative  capacity.  The  statute  which  creates 
an  action  for  damages  resultant  from  death  caused  by  the  tort 
of  another  provides  (paragraph  2765,  Revised  Statutes  of 
1901) :  "Every  such  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representative  of  such  deceased  person ; 
and,  provided,  that  the  father,  .  .  .  may  maintain  the  action 
for  the  death  of  a  child;  .  .  .  and  the  amount  recovered  in 
every  such  action  shall  be  distributed  to  the  parties  and  in  the 
proportions  provided  by  law  in  relation  to  the  distribution  of 
personal  estate  left  by  persons  dying  intestate."  We  have 
already  held  that  such  action  is  for  the  benefit  of  the  estate 
of  the  decedent.  Southern  Pacific  Co.  v.  Wilson,  10  Ariz.  162, 
85  Pac.  401.  By  virtue  of  the  proviso  in  the  paragraph 
quoted,  this  action  stands  precisely  upon  the  same  footing  as 
if  it  had  been  brought  by  the  administrator  of  the  deceased 
infant.  Should  A  B  institute  such  an  action,  stating  that  he 
is  the  administrator  of  the  decedent,  setting  forth  his  tortious 
death,  and  alleging  that  by  reason  of  the  premises  a  cause  of 
action  has  arisen  in  favor  of  the  plaintiff  for  damages,  the 
complaint  would  be  obnoxious  to  precisely  the  same  criticism 
that  is  urged  against  this  complaint.  Both  in  the  complaint 
before  us  and  in  the  hypothetical  complaint  all  the  facts  are 
alleged  which  are  necessary  to  disclose  a  right  of  action  to 
the  plaintiff  in  a  representative  capacity  and  the  representa- 
tive capacity  is  shown.  Therefore  it  cannot  properly  be  held 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  On  the  contrary,  every  essential  fact  is  dis- 
closed. It  may  be  said  to  be  indefinite  whether  the  plaintiff 
seeks  to  sue  in  the  representative  capacity  or  whether  he  is 
attempting  to  sue  in  a  personal  capacity;  but  such  defect  of 
pleading  is  not  reached  by  general  demurrer.  Under  our 
practice  it  is  reached  by  a  motion  to  make  definite  and  cer- 
tain. No  such  motion  was  directed  to  this  complaint ;  nor  was 
special  demurrer  interposed.  The  appellant  not  having  so 
urged  her  objections  to  the  complaint,  cannot  now  be  heard  to 
urge  them.  Clark  v.  Morrison,  5  Ariz.  349,  352,  52  Pac.  985. 
2.  It  is  next  contended:  "That  the  court  erred  in  instruct- 
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ing  the  jury  that  the  plaintiff  brought  the  action  simply  as 
the  representative  of  and  in  behalf  of  those  entitled  to  share 
in  the  personal  estate  of  the  decedent,  in  this:  the  complaint 
shows  upon  its  face  that  the  action  was  not  brought  by  Fried- 
man in  a  representative  capacity  but  in  an  individual  capac- 
ity.1 '  But  to  hold  this  instruction  erroneous  requires  us  to 
hold  that  the  plaintiff  sought  to  maintain  an  action  in  his  per- 
sonal capacity,  and  to  ignore  the  fact  that  the  complaint  dis- 
closes that  the  plaintiff  was  possessed  of  the  representative 
capacity  to  sue.  The  court's  instruction  merely  cured  the 
slight  but  obvious  omission  of  the  complaint  definitely,  and 
specifically  to  aver  that  the  plaintiff  sues  in  the  representa- 
tive capacity  which  it  is  averred  that  he  possesses.  The  de- 
fendant having  waived  this  mere  formal  omission  by  not 
moving  to  cure  it,  cannot  complain  because  the  court  gave  the 
instruction  which  correctly  placed  before  the  jury  the  plain- 
tiff's capacity  to  sue  under  the  terms  of  the  statute.  Such  an 
instruction  could  not  and  did  not  tend  to  mislead  the  jury, 
and  could  not  and  did  not  deprive  the  defendant  of  any  sub- 
stantial right. 

3.  The  third  assignment  of  error  is:  "That  the  court  erred 
in  its  instruction  to  the  jury  that  the  questions  whether  or  not 
the  plaintiff  was  negligent  or  whether  or  not  the  deceased 
boy  was  negligent  could  not  be  considered  by  them  in  the 
case."  This  assignment  of  error  is  not  in  accordance  with 
subdivision  4  of  rule  7  of  this  court,  which  reads  as  follows : 
"If  the  assignment  of  error  be  to  the  giving  of  instructions 
to  the  jury  by  the  lower  court,  the  appellant  must  state 
wherein  the  instruction  complained  of  is  erroneous  in  its  state- 
ment of  the  law  applicable  to  the  case  or  any  particular  fact  or 
facts  thereof."  (8  Ariz,  xi;  71  Pac.  viii.)  It  is  not  disclosed 
in  the  assignment  of  error,  or  contended  in  the  brief,  that  any 
fact  or  facts  were  developed  upon  the  trial  to  which  a  contrary 
instruction  would  have  been  applicable  or  which  makes  these 
instructions  harmful  if  in  fact  they  are  not  sound  in  law. 
Furthermore  the  instruction  which  the  court  gave:  "The  neg- 
ligence of  the  decedent,  if  he  was  negligent,  cannot  be  con- 
sidered by  you  in  this  case,  as  the  decedent  was  of  such  tender 
age  that  the  law  would  not  impute  negligence  to  him" — is 
unquestionably  sound  as  applied  to  the  acts  of  an  infant  of 
four  yean  and  four  months.  See  the  authorities  collected  in 
7  American  k  English  Encyclopedia  of  Law,  second  edition, 
405.    Still  further,  contributory  negligence  is  a  matter  of  de- 
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fense,  the  burden  of  establishing  which  is  upon  the  defendant. 
Maricopa  etc.  R.  Co.  v.  Dean,  7  Ariz.  104,  108,  60  Pac.  871 ; 
Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz.  134,  33  Pac.  710; 
Lopez  v.  Mining  Co.,  1  Ariz.  464,  2  Pac.  748 ;  Santa  Fe  etc. 
R.  Co.  v.  Ford,  10  Ariz.  201,  85  Pac.  1074.  By  our  statute 
it  is  provided  that  the  answer  "shall  consist  of  a  concise  state- 
ment of  the  facts  constituting  .  .  .  the  defendant's  ground 
of  defense."  Rev.  Stats.  1901,  par.  1277.  It  logically  fol- 
lows that  the  defense  of  contributory  negligence  must  be  spe- 
cifically pleaded  in  order  that  it  may  be  availed  of ;  though  it 
is  probable  that  if  the  matter  were  before  us,  we  should  follow 
what  appears  to  be  the  weight  of  authority,  that  if  the  plain- 
tiff in  his  own  case  shows  that  his  negligence  contributed  to 
the  injury,  he  could  not  recover,  although  the  defendant  may 
not  have  pleaded  contributory  negligence  as  a  defense.  Sub- 
ject to  this  exception  the  doctrine  that  contributory  negligence 
must  be  specially  pleaded  as  a  defense  seems  to  be  established 
by  the  weight  of  authority.  Osborne  v.  Alabama  Steel  etc. 
Co.,  135  Ala.  571,  33  South.  687 ;  Union  Pac.  Co.  v.  Tracy,  19 
Colo.  331,  35  Pac.  537 ;  Buechner  v.  New  Orleans,  112  La.  599, 
104  Am.  St.  Rep.  455,  36  South.  603,  66  L.  R.  A.  334 ;  Hudson 
v.  Wab.  &  West.  R.  Co.,  101  Mo.  13,  14  S.  W.  15 ;  Orient  Ins. 
•  Co.  v.  N.  P.  Ry.  Co.,  31  Mont.  502,  78  Pac.  1036 ;  Smith  v. 
Southern  Ry.  Co.,  129  N.  C.  374,  40  S.  E.  86 ;  Strickland  v. 
Cap.  City  Mills,  70  S.  C.  211,  49  S.  E.  478 ;  Western  Union 
Tel.  Co.  v.  Wisdom,  85  Tex.  261,  34  Am.  St.  Rep.  805,  20  S. 
W.  56 ;  5  Ency.  of  PI.  &  Pr.  10. 

It  is  not  pleaded  by  answer  in  this  case  that  either  the  plain- 
tiff or  the  decedent  contributed  by  his  negligence  to  the  de- 
cedent's death.  Still  further,  ignoring  the  defect  in  the  as- 
signment of  error  and  its  presentation  in  the  brief,  upon  a 
careful  examination  of  all  the  testimony,  it  does  not  appeal* 
that  the  facts  brought  out  by  the  plaintiff  in  making  his  case 
disclosed  any  negligence  upon  his  part,  so  that  the  exception 
above  noted  cannot  be  invoked ;  nor,  finally,  was  any  evidence 
introduced  on  behalf  of  the  defendant  tending  to  show  that 
the  plaintiff  was  negligent.  Therefore,  in  no  aspect  does  the 
case  call  for  a  determination  of  the  interesting  question  pro- 
pounded by  the  appellant  whether  if  the  death  of  the  infant 
was  contributed  to  by  the  negligence  of  the  father,  that  neg- 
ligence could  be  imputed  to  the  infant  and  interposed  as  a 
defense  to  an  action  brought  under  the  statute  by  the  father 
in  a  representative  capacity. 
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4.  It  is  next  urged  as  error  that  the  following  instructions 
given  by  the  court  were  erroneous: 

"I  instruct  you  that  if  you  should  find  that  the  defendant 
is  guilty  of  the  wrongful  act,  as  charged  in  the  complaint, 
and  that  the  same  resulted  in  the  death  of  the  child,  Leo 
Friedman,  then  the  plaintiff  is  entitled  to  recover  in  this  case, 
for  the  benefit  of  the  estate,  such  damages  as  the  jury  may 
deem  from  the  evidence  and  proofs,  as  fair  and  just  compensa- 
tion therefor,  not  exceeding  the  amount  claimed  in  the  com- 
plaint, and  in  arriving  at  your  verdict,  you  should  consider 
what  pecuniary  benefit  the  estate  of  said  deceased  would  have 
derived,  had  said  adobe  wall  not  fallen  upon  him.    You  are  ^ 

to  consider  the  probability  of  the  said  child  living  and  grow- 
ing to  manhood  and  obtaining  property,  which  the  law,  upon 
his  death,  if  intestate,  would  have  passed  to  his  legal  repre- 
sentatives ;  you  are  to  consider  the  age  and  health  of  the  child, 
his  expectancy  and  probability  of  living,  and  his  mental  and 
physical  vigor  and  the  probability  of  his  accumulating  prop-  < 

erty.    You  are  to  consider  the  damages  that  the  said  child's  , 

estate  has  sustained." 

"I  instruct  you,  in  ascertaining  the  amount  of  damages,  you 
will  consider  the  evidence  as  to  the  age  and  sex  of  the  child 
who  was  killed;  also  the  evidence,  if  any,  of  the  position  of 
life  of  the  parents  and  of  the  expectancy  of  life  which  the 
child  had,  and  from  these  form  an  estimate  of  the  amount 
which  the  child  would  have  saved  from  his  earnings  between 
the  time  when  he  attained  the  age  of  twenty-one  years  and  the 
date  which  he  might  reasonably  be  expected  to  live.  Such  es- 
timate will  be  the  measure  of  damages  in  this  case." 

The  appellant  makes  a  contention,  which,  from  her  point 
of  view,  is  unique,  that  the  true  rule  is  "that  a  child's  estate 
is  worth  something  at  the  time  of  his  death,  even  if  he  never 
could  have  become  of  age."  In  the  light  of  that  criticism, 
the  instructions  were  too  favorable  to  the  defendant,  where- 
fore she  should  not  complain.  The  assignment  of  error  fails 
to  specify  any  facts  disclosed  upon  the  trial  by  reason  of 
which  any  expression  in  these  instructions  may  be  held  to  be 
inapplicable  or  misleading.  In  them  the  court  recognized  the 
well-known  rule  that  the  earnings  of  an  infant,  if  any,  are  the 
property  of  his  father,  while  the  infant  is  under  the  father's 
care,  and  may  not,  as  a  matter  of  law,  be  held  to  increase  his 
estate.  We  deem  that  they  fairly  and  appropriately  pre- 
sented to  the  jury  the  matter  involved  in  them. 
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5.  The  fifth  and  sixth  assignments  of  error  are  practically 
disposed  of  by  the  consideration  heretofore  given  to  the  first 
and  second  assignments. 

6.  The  seventh  and  eighth  assignments,  insufficient  under 
our  rules,  attempt  to  raise  a  consideration  of  the  amount  of 
the  judgment.  We  have  already  said  "the  statute  provides 
that  the  jury  shall  give  such  damages  as  they  may  deem  fair 
and  just,  not  exceeding  $5,000.  Where  there  are  no  fixed 
rules  to  ascertain  the  amouht  of  damages,  the  amount  must  be 
left  to  the  sound  sense  and  good  judgment  of  the  jury  upon 
all  the  circumstances  of  the  case ;  and  such  verdict  should  not 
be  set  aside,  unless  it  appears  that  the  jury  acted  under  some 
bias  or  prejudice,  or  other  improper  influence."  Southern 
Pac.  Co.  v.  Wilson,  10  Ariz.  162,  85  Pac.  401,  404.  It  is 
pointed  out  by  appellant  that  the  estate  of  a  decedent,  the 
continuance  of  whose  life  would  be  of  the  greatest  conceivable 
value  to  his  estate,  could  be  compensated  for  the  tortious  death 
of  such  decedent  in  an  amount  at  most  $200  greater  than  the 
amount  allowed  by  this  jury  to  the  estate  of  this  infant.  But 
the  statute  does  not  contemplate  that  the  award  shall  be  so 
ascertained  by  the  jury  as  to  take  its  proper  place  in  a  scale 
from  unit  to  $5,000,  based  upon  the  ratios  of  the  values  of  all 
conceivable  persons  to  their  estates  ranging  upward  from  a 
unit  to  a  maximum.  The  maximum  recovery  fixed  by  statute 
is  not  the  legislature's  conception  of  the  maximum  value  of 
the  life  of  a  human  being  to  his  estate,  and  is  not  so  to  be 
treated  by  the  court  or  jury.  On  the  contrary,  it  is  rather 
a  recognition  that  the  value  of  the  life  of  many  a  person  to 
his  estate  is  in  excess  of  $5,000.  The  theory  of  the  statute  is 
to  relieve  defendants  from  a  possible  oppression  from  the  con- 
sequences of  their  actions.  If  the  value  of  the  decedent's  life 
to  his  estate  is  actually  $10,000  it  is  as  "fair  and  just,"  in 
the  language  of  the  statute,  that  the  jury  should  fix  the  dam- 
ages at  $5,000  as  in  a  case  where  the  wife  of  the  decedent  was 
worth  $100,000  to  his  estate.  In  the  case  before  us,  it  is  not 
so  intrinsically  improbable  that  the  life  of  a  "strong,  healthy, 
intelligent"  boy  (as  by  the  testimony  he  is  disclosed  to  have 
been),  aged  four  years  an^d  four  months,  should  be  worth 
$4,800  to  his  estate  as  to  make  it  manifest  from  the  fact  as 
to  the  age  alone  that  the  jury  was  not  fair  and  just  in  its 
verdict,  but  was  influenced  by  passion  or  prejudice.  Similar 
conclusions  have  been  reached  by  other  courts.    Houghkirk  v. 
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D.  &  H.  Canal  Co.,  92  N.  Y.  219,  44  Am.  Rep.  370,  28  Hun. 
407;  Austin  Bap.  Tran.  By.  Co.  v.  Cullen  (Tex.  Civ.  App.)r 

30  S.  W.  578;  Taylor  etc.  Ry.  Co.  v.  Warner  (Tex.  Civ.  App.), 

31  S.  W.  66 ;  Walters  v.  Chicago  etc.  R.  Co.,  41  Iowa,  71 ; 
Louisville  etc.  Ry.  Co.  v.  Connor,  9  Heisk.  (Tenri.)  19;  Mason 
v.  Southern  Ry.  Co.,  58  S.  C.  70,  79  Am.  St.  Rep.  826,  36  S.  E. 
440,  53  L.  R.  A.  913. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J,,  and  SLOAN  and  DOAN,  JJ.,  concur. 


[Civil  No.  968.    Filed  March  22,  1907.] 
[90  Pac.  438.] 

CHARLES  L.  KINSLEY  et  al.,  Defendants  and  Appellants, 
v.  NEW  VULTURE  MINING  COMPANY,  Plaintiff  and 
Appellee. 

1.  Appeal  and  Error — Abstract  of  Record— Incorporating  Evidence 

— Review — Scope — Supreme  Court  Rule  7. — An  assignment  that 
the  court  improperly  admitted  in  evidence  a  certain  affidavit  may 
not  be  considered  under  rule  No.  7,  supra,  where  the  affidavit  is  not 
incorporated  in  the  abstract. 

2.  Mikes  and  Minerals — Public  Mineral  Land — Abandonment — As- 

sessment Work — Keeper — When  Treated  as  Work. — Where  the 
question  of  the  necessity  for  a  keeper  upon  certain  mining  prop- 
erties for  a  certain  year  was  fairly  presented  to  the  trial  court  for 
decision  by  the  evidence  in  the  case,  his  determination  that  a  keeper 
was  necessary  for  the  property,  and  that  he  was  maintained  in  good 
faith,  the  court's  determination  of  this  question  is  conclusive  upon 
appeal. 

8.  Costs — Cost  Bill — Time  for  Filing — Judgment — Date  op — Rev. 
Stats.  Ariz.  1901,  par.  1557,  Construed. — Paragraph  1557,  supra, 
provides  that  the  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  costs,  shall  file  a  statement  of  his  costs  within  ten  days 
next  after  judgment  Held,  that  a  cost  bill  filed  within  ten  days 
from  the  time  when  it  was  ordered  and  entered  on  the  minutes  was 
not  filed  within  ten  days  after  judgment,  the  date  of  judgment  being 
the  date  of  ordering,  and  not  the  date  of  signing  by  the  judge,  es- 
pecially in  view  of  the  fact  that  our  statutes  do  not  require  that  the 
judgment  of  the  court  shall  be  signed  by  the  judge. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  C.  Baker,  and  Robert  E.  Morrison,  for  Appellants. 

Some  of  the  authorities  go  to  the  extent  of  allowing  as  as- 
sessment work  the  salary  of  the  caretaker,  but  under  certain 
conditions.  See  Hough  v.  Hunt,  138  Cal.  142,  94  Am.  St, 
Rep.  17,  70  Pac.  1059.  The  law  exacts  a  faithful  compliance 
with  its  terms  in  reference  to  doing  annual  assessment  work. 
The  conditions  imposed  by  the  act  of  Congress  are  wise  and 
salutary,  and  are  by  no  means  onerous.  It  is  the  duty  of  the 
courts  to  hold  the  locators  of  mining  claims  to  a  strict  com- 
pliance of  the  conditions  upon  which  they  hold  the  mine. 
Russell  v.  Brosseau,  65  Cal.  605,  4  Pac.  643;  1  Snyder  on 
Mines,  par.  544.  The  intent  and  purpose  of  the  law  is  to  re- 
quire every  person  who  asserts  an  exclusive  right  to  a  mine 
by  discovery  or  claim  to  expend  $100  worth  of  work  annually 
on  it,  as  evidence  of  his  good  faith.  Chambers  v.  Harrington, 
111  U.  S.  350,  4  Sup.  Ct.  428,  28  L.  Ed.  452.  When  the 
salary  of  a  caretaker  may  or  may  not  be  counted  as  annual 
labor  is  discussed  in  the  following  cases:  Altoona  Q.  M.  Co. 
v.  Integral  Q.  M.  Co.,  114  Cal.  100,  45  Pac.  1047 ;  Lockhart 
v.  Rollin,  2  Idaho,  503  (540),  21  Pac.  413.  A  party  seeking 
to  initiate  a  claim  to  mining  premises  already  legally  located 
has  the  burden  of  proving  by  clear  and  convincing  evidence 
that  the  annual  labor  thereon  has  not  been  performed,  in  order 
to  establish  that  the  ground  so  located  is  subject  to  location. 
But,  however,  when  he  shows  that  the  required  work  has  not 
been  done  within  the  boundaries  of  the  claim,  he  makes  out  a 
prima  facie  case.  Then  if  a  claimant  relies  on  labor  done 
outside  of  the  claim,  or  relies  upon  the  doctrine  of  what  is 
commonly  known  as  "group  work,"  the  burden  is  cast  upon 
him  to  prove  the  performance  of  such  labor  and  that  its  rea- 
sonable tendency  is  to  benefit  all  of  the  claims.  Hall  v. 
Kearny,  18  Colo.  505,  33  Pac,  373;  Sherlock  v.  Leighton,  9 
Wyo.  297,  63  Pac.  580,  63  Pac.  934;  Justice  Min.  Co.  v.  Bark- 
ley,  82  Fed.  554. 
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Hereford  &  Hazzard,  and  J.  M.  Jamison,  for  Appellee. 

All  the  authorities,  so  far  as  we  have  been  able  to  find, 
recognize  the  rule  of  law  that  "Where  mining  works  are  idle, 
time  and  labor  of  a  watchman  and  custodian  expended  on  the 
property  in  taking  care  of  it  is  labor  done  on  the  claim." 
Lockhart  v.  Rollins,  2  Idaho,  503  (540),  21  Pac.  413.  "The 
expense  of  keeping  a  watchman  and  custodian  in  charge  of  a 
mine  that  is  not  being  worked  may  be  properly  charged  as  an 
item  of  annual  expenditure.1 '  Tripp  v.  Dunphy,  28  L.  D.  14. 
We  have  been  unable  to  find  that  any  court  has  questioned 
this  rule,  or  attempted  to  materially  modify  it,  but  many  have 
affirmed  it.  See  Lindley  on  Mines,  par.  629;  Altoona  Q.  M. 
Co.  v.  Integral  Q.  M.  Co.,  114  Cal.  100,  45  Pac.  1047.  Even 
though  conceding  that  the  value  of  the  improvements  was 
questionable,  and  that  the  expenditures  of  the  plaintiff  in  pre- 
serving and  protecting  them  was  money  poorly  expended,  it 
is  a  well-recognized  doctrine  that  "the  object  of  the  law  re- 
quiring annual  assessment  work  is  that  the  holder  of  a  mining 
claim  shall  give  substantial  evidence  of  his  good  faith." 
Lindley  on  Mines,  par.  629.  It  is  an  equally  well-recognized 
doctrine  that  the  annual  assessment  work  required  by  the  stat- 
utes-of  the  United  States  "is  too  small  to  be  of  any  particular 
consequence  in  the  development  of  a  claim.  Congress  plainly 
required  that  work  be  done  by  way  of  a  continual,  annual 
assertion,  the  renewal  of  the  original  claim  and  location,  and 
nothing  more.,,  Mt.  Diablo  M.  &  M.  Co.  v.  CaUison,  5  Saw. 
439,  Fed.  Cas.  No.  9886.  "A  court  will  not  attempt  to  sub- 
stantiate its  own  judgment  as  to  the  wisdom  and  expediency 
of  the  method  employed  for  developing  the  claims  in  place  of 
the  owner."  Lindley  on  Mines,  par.  629.  "The  courts  go  so 
far  as  to  sustain  assessment  work  where  the  proof  shows  that 
$100  was  in  good  faith  paid  for  doing  that  work,  even  if  the 
price  of  the  work  done  was  exorbitant."  Wright  v.  KUlian, 
132  Cal.  56,  64  Pac.  98 ;  Quimby  v.  Boyd,  8  Colo,  194,  6  Pac. 
462.  Again,  the  fact  that  plaintiff  maintained  and  kept  a 
watchman  upon  the  premises  was,  in  itself,  sufficient  to  pre- 
vent the  location  of  the  property,  for  "the  presence  of  a 
watchman  upon  a  mining  claim  shows  actual  possession,  even 
of  unimproved  property."  Justice  M.  &  M.  Co.  v.  Barkley, 
82  Fed.  561. 
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SLOAN,  J. — The  New  Vulture  Mining  Company,  an 
Arizona  corporation,  brought  suit  against  Charles  L.  Kinsley 
and  George  E.  Sanders  in  the  court  below  to  quiet  its  title  to 
a  group  of  nineteen  mining  claims  situate  in  Maricopa  county, 
and  known  as  the  "Vulture  Group."  The  defendant  Sanders 
filed  an  answer  disclaiming  any  interest  in  and  to  the  prop- 
erty. The  defendant  Kinsley  answered  the  complaint  in 
which  he  set  up  that  by  reason  of  relocations  made  by  him 
about  the  31st  of  May,  1904,  he  became  the  owner  of  the  min- 
ing ground  described  in  the  complaint,  and  alleged  that  said 
relocations  were  valid  at  the  time  of  making  them,  for  the 
reason  that  the  ground  was  open  for  location,  the  plaintiff 
having  failed  during  the  year  1903  to  perform  the  annual 
assessment  work  on  said  claims,  and  that  plaintiff  prior  to  the 
date  of  location  had  failed  to  resume  labor  thereon.  The  case 
was  tried  to  the  court,  who  rendered  judgment  for  the  plain- 
tiff. The  court  found  that  the  mining  claims,  the  ownership 
of  which  was  claimed  by  the  plaintiff,  were  located  between 
the  year  1879  and  the  year  1887 ;  that  the  plaintiff  during  the 
year  1903  did  and  performed  the  required  annual  assessment 
work  for  the  group  of  claims,  and  that  none  of  said  mining 
claims  were  open  to  location  as  abandoned  property  during 
the  year  1904 ;  that  the  assessment  work  so  performed  consisted 
of  the  salary  and  expense  of  a  keeper  necessarily  paid  by  the 
plaintiff  for  the  care  and  preservation  of  the  claims  and  im- 
provements thereon,  and  in  the  doing  of  actual  mining  work 
and  necessary  road  work  upon  the  same ;  that  the  salary  paid 
said  keeper  for  said  year  was  $1,000,  and  the  amount  paid  for 
his  living  expense,  as  part  of  his  compensation  for  his  services 
for  said  year,  was  $460,  and  that  a  sum  in  excess  of  $500  was 
paid  for  said  mining  work  and  road  work  for  said  year  1903 ; 
that  said  expenditures  were  made  in  the  furtherance  of  a  plan, 
or  general  scheme,  of  mining  and  of  the  development  of  said 
claims  as  a  group,  and  was  properly  done  for  such  purpose, 
each  and  all  of  said  claims  being  contiguous  one  to  another, 
and  being  owned  by  the  plaintiff.  From  the  judgment  for 
plaintiff  and  the  overruling  of  their  motion  for  a  new  trial, 
the  defendants  have  appealed. 

It  appears  from  the  record  that  upon  the  trial  the  defend- 
ants moved,  at  the  close  of  the  plaintiff's  case,  that  the  com- 
plaint be  dismissed  for  the  reason  that  the  plaintiff  had  failed 
to  establish  its  ownership  of  the  claims.    The  refusal  of  the 
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trial  court  to  grant  the  motion  is  assigned  as  error.  We  have 
examined  the  evidence  and  find  that  the  plaintiff  made  out  a 
prima  fade  case,  and  the  motion  was  therefore  properly  over- 
ruled. 

It  is  also  assigned  ar  error  that  the  court  improperly  ad- 
mitted in  evidence  an  affidavit  of  assessment  work  made  by 
one  George  W.  Sanders  on  behalf  of  the  plaintiff  for  the  year 
1903.  As  the  affidavit  is  not  incorporated  into  the  abstract, 
we  may  not,  under  our  rules,  consider  this  assignment. 

The  findings  of  the  court  relative  to  the  amount  and  value 
of  the  assessment  work  done  and  performed  by  the  New  Vul- 
ture Mining  Company  for  the  year  1903  are  attacked  by  ap- 
pellants upon  the  ground  that  the  evidence  does  not  support 
these  findings.  An  examination  of  the  evidence  shows  that 
the  findings  of  the  court,  with  regard  to  the  amount  and  value 
of  the  actual  mining  work  and  necessary  road  work  done  upon 
the  claims  for  the  year  1903,  are  sustained  by  the  evidence. 
It  is  argued  by  counsel  for  appellant  that  the  court  erred  in 
including  as  a  part  of  the  annual  assessment  work  done  for 
the  year  1903  the  salary  and  living  expenses  of  the  keeper. 
It  is  contended  that  the  evidence  does  not  show  any  necessity 
for  the  maintenance  of  the  keeper  upon  the  property,  and, 
there  being  no  such  necessity,  the  cost  of  such  keeper  cannot 
properly  be  counted  as  assessment  work.  There  was  much 
testimony  put  in  by  both  parties  on  the  question  whether  or 
not  a  keeper  on  the  property  was  reasonably  necessary  during 
the  year  1903.  It  was  shown  that  in  former  years  the  prop- 
erty was  extensively  worked,  and  a  great  deal  of  ore,  some  of 
which  was  of  high  grade,  extracted.  It  is  in  testimony  that 
in  the  old  workings  are  what  are  termed  " pillars,"  which  con- 
tain ore  of  reasonably  high  grade,  and  that  it  is  possible  for 
ore  thieves,  if  the  mine  be  unguarded,  to  enter  these  old  work- 
ings and  extract  this  ore,  and  in  this  way  disturb  the  pillars, 
to  the  injury  of  the  mine.  It  is  also  in  testimony  that  there 
is  a  mill  on  the  property  containing  machinery,  part  of  which 
possesses  a  present  value,  a  cyanide  plant  in  fair  state  of 
preservation,  a  number  of  buildings  of  more  or  less  value,  and 
a  hoist  in  use  for  the  purpose  of  taking  out  water  from  one 
of  the  inclines.  There  are  blacksmith  tools,  an  assaying  out- 
fit, and  other  like  property  kept  in  some  of  the  buildings. 
It  is  undoubtedly  true  that  much  of  the  machinery  on  the 
property  is  old  and  of  comparatively  little  value.  It  is  also 
true  that  many  of  the  buildings  are  in  bad  state  of  repair. 
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The  question  of  the  necessity  of  a  keeper  for  this  property 
was,  however,  fairly  presented  by  the  evidence,  so  that  we  are 
not  able  to  say  as  a  matter  of  law  that  the  trial  court  was 
wrong  in  its  determination  of  this  question.  Whether  or  not 
the  expenses  of  a  keeper  may  be  properly  included  as  assess- 
ment work  upon  a  mining  claim  or  group  of  mining  claims 
depends  upon  the  circumstances  of  each  case.  Counsel  for 
appellants  argue  that  the  case  calling  for  the  services  of  a 
keeper  in  such  a  way  as  to  make  the  expense  of  such  keeper 
assessment  work  under  the  law  must  be  exceptional,  relying 
upon  the  decision  rendered  by  the  supreme' court  of  California 
in  Hough  v.  Hunt,  138  Cal.  142,  94  Am.  St.  Rep.  17,  70  Pac. 
1059.  A  reading  of  this  case  will  show  that  much  of  what 
Mr.  Justice  Temple  said  in  that  case  was  dicta,  for  the  reason 
that  the  facts  before  the  court  plainly  showed  that  the  ex- 
penditure for  the  keeper  of  a  hopse  located  on  a  mining  claim, 
the  subject  of  the  controversy,  was  clearly  of  no  benefit  to  the 
property  or  to  its  preservation  as  a  mining  claim.  We  en- 
tirely agree  with  the  court  in  that  case,  however,  in  its  holding 
that  where  a  keeper  is  maintained  simply  to  comply  with  the 
law  relative  to  assessment  work  and  to  hold  the  property  with- 
out any  intent  within  a  reasonable  time  to  make  use  for  the 
purpose  of  mining  of  such  structures  as  there  may  be  thereon, 
and  which  he  is  employed  to  care  for,  such  expenditure  should 
not  be  counted  as  assessment  work.  The  expenditure,  to  count 
as  assessment  work,  must  be  made  in  good  faith,  and  .it  must 
reasonably  be  of  present  use  and  benefit  to  the  property  as  a 
mine  by  guarding  valuable  improvements  made  therein  or 
thereon  against  deterioration  or  destruction,  when  such  im- 
provements may  reasonably  be  said  to  be  of  value  to  the  prop- 
erty as  a  mine.  The  same  court  and  the  same  judge  who 
wrote  the  decision  in  the  case  of  Hough  v.  Hunt,  in  comment- 
ing upon  an  instruction  to  a  jury  that  assessment  work  might 
consist,  if  a  mine  be  idle,  of  the  services  of  a  watchman  or 
custodian  in  looking  after  such  mine  and  taking  care  of  the 
same,  said,  in  Altoona  Q.  M.  Co.  v.  Integral  Q.  M.  Co.,  114  Cal. 
100,  45  Pac.  1047:  "To  constitute  a  general  rule  this  would 
require  some  qualification.  If  this  sort  of  care  was  necessary 
to  preserve  tunnels,  buildings,  or  any  structures  erected  to 
work  the  mine  and  which  would  be  necessary  in  case  work  was 
resumed,  I  see  no  reason  why  it  would  not  constitute  work 
upon  the  mine  as  much  as  the  erection  of  such  structures  in 
the  first  instance."    We  think  this  correctly  states  the  law. 
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It  follows,  therefore,  wherever  it  is  sought  to  charge  the  salary 
and  expenses  of  a  keeper  as  assessment  work,  the  reasonable 
necessity  for  the  employment  of  such  keeper,  in  view  of  the 
situation  and  condition  of  the  property  and  its  operation  in 
the  future,  is  one  of  fact  to  be  determined  by  the  court.  In 
determining  this  question  it  must  not  be  overlooked  that  good 
faith  on  the  part  of  the  owner  of  the  claims  is  an  important 
consideration,  as  it  is  in  any  question  involving  annual  assess- 
ment work.  Wright  v.  Killian,  132  Cal.  56,  64  Pac.  98; 
Quimby  v.  Boyd,  8  Colo.  194,  6  Pac.  462;  Justice  M.  Co.  v. 
Barclay  (C.  C),  82  Fed.  561.  The  question  of  the  necessity 
for  a  keeper  on  the  property  in  question  during  the  year  1903 
was  fairly  presented  to  the  trial  court  for  decision  by  the  evi- 
dence in  the  case,  and  his  determination  of  that  question  is 
conclusive  upon  this  appeal. 

After  the  trial  of  the  case  the  court  ordered  judgment  for 
the  plaintiff,  which  order  was  entered  on  the  minutes  of  the 
court  on  December  2,  1905.  The  judgment  was  signed  by  the 
court,  and  is  dated  on  the  sixth  day  of  January,  1906.  A  cost 
bill  was  filed  by  the  plaintiff  on  January  2,  1906.  The  de- 
fendants moved  the  court  to  strike  this  cost  bill  from  the  files 
upon  the  ground  that  it  was  not  filed  within  the  statutory 
time  of  ten  days  after  judgment.  This  motion  was  denied  by 
the  trial  court,  and  this  ruling  is  assigned  as  error.  Para- 
graph 1557,  Revised  Statutes  of  1901,  reads:  "The  party  in 
whose  favor  judgment  is  rendered  and  who  claims  his  costs, 
shall  file  a  statement  of  his  costs,  and  shall  serve  a  copy 
thereof  on  the  opposing  attorney.  .  .  .  The  statement  must  be 
filed  within  ten  days  next  after  judgment,  unless,  for  good 
cause  shown,  the  time  shall  be  extended  by  the  court."  The 
record  does  not  show  that  the  court  extended  the  time  for 
filing  the  cost  bill,  or  that  any  application  was  made  to  the 
court  for  such  an  order.  The  question  is  therefore  presented 
as  to  whether  the  date  when  the  court  ordered  judgment,  or 
the  date  when  the  written  judgment  was  signed  and  filed  with 
the  clerk,  is  to  be  considered  in  determining  the  time  within 
which,  under  the  statute,  the  cost  bill  was  required  to  be  filed. 
This  precise  question  does  not  seem  heretofore  to  have  been 
determined  by  this  court.  At  this  term  of  the  court  in  the  case 
of  Prescott  Nat.  Bank  v.  Head  (11  Ariz.  213),  90  Pac.  328,  it 
has  been  held  that,  for  purposes  of  appeal  and  filing  a  re- 
porter's transcript  on  appeal,  the  term  at  which  judgment  is 
rendered  is  the  term  at  which  judgment  becomes  final  by  the 
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order  overruling  the  motion  for  a  new  trial.  Paragraph  1496, 
Revised  Statutes  of  1901,  provides  that  an  appeal  may  be 
taken  during  the  term  of  the  court  at  which  final  judgment 
or  order  is  rendered.  Upon  the  wording  of  the  statute  and  its 
evident  intent  it  was  held  in  the  Head  case  that  the  judgment 
does  not  become  final  until  the  motion  for  a  new  trial  has  been 
acted  upon.  The  statute  quoted  on  the  subject  of  costs,  it 
will  be  noted,  does  not  refer  in  terms  and  by  implication  to 
final  judgments  as  does  the  statute  on  the  subject  of  appeal. 
There  is  no  doubt  that  under  our  statute,  as  at  common  law, 
the  rendition  of  judgment  is  distinct  from  its  entry.  They 
may  or  they  may  not  be  simultaneous.  Thus  paragraph  1442 
provides  that  judgment  may  be  entered  in  term  time  or  vaca- 
tion. Paragraph  1478  provides  that  a  motion  for  new  trial 
or  in  arrest  of  judgment,  or  to  set  aside  a  judgment,  shall  be 
made  within  five  days  after  the  rendition  of  verdict  or  judg- 
ment, if  the  term  of  court  shall  continue  so  long ;  if  not,  then 
before  the  end  of  the  term.  These  provisions  of  the  statutes 
clearly  recognize  that  the  rendition  of  judgment  is  the  act  of 
the  court  and  made  during 'term  time,  while  the  entry  of  judg- 
ment is  the  ministerial  act  of  the  clerk  in  filing  and  record- 
ing the  formal  judgment.  The  latter  may  be  done  at  any 
time  after  the  rendition  of  judgment.  Meade  v.  Scribner,  10 
Ariz.  33,  85  Pac.  730 ;  Babbitt  v.  Field,  6  Ariz.  11,  52  Pac. 
775.  In  most  jurisdictions  it  is  held  that  the  court  renders 
judgment  when  it  announces  its  decision,  and  its  order  for 
judgment  is  entered  in  the  minutes  of  the  court.  Oenella  v. 
Relyea,  32  Cal.  159;  Fleet  v.  Youngs,  11  Wend.  (N.  Y.)  522; 
Lee  v.  Tillotson,  4  Hill  (N.  Y.),  27  y  State  v.  Biesman,  12 
Mont.  11,  29  Pac.  535 ;  Barthrop  v.  Tucker,  29  Wash.  666,  70 
Pac.  120 ;  Schuster  v.  Bader,  13  Colo.  329,  22  Pac.  505.  We 
construe  our  statutes,  therefore,  to  mean  that  whenever  the 
time  of  rendition  of  judgment  is  referred  to  with  no  qualifica- 
tion as  in  the  case  of  the  time  for  taking  an  appeal,  they  mean 
the  day  when  the  court  in  any  cause  announces  its  decision 
and  orders  judgment,  and  not  the  day  when  the  written  judg- 
ment may  be  signed  and  filed  with  the  clerk.  This  view  is 
strengthened  by  the  omission  in  our  statutes  to  require  that 
the  judgment  of  the  court  shall  be  signed  by  the  judge.  Un- 
doubtedly it  is  sufficient  if  it  be  entered  by  the  clerk  in  the 
minutes.  We  do  not  intend  by  this,  however,  to  disparage 
the  prevailing  practice  with  regard  to  judgments.  On  the 
contrary,  we  think  the  practice  of  entering  formal  written 
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judgments,  signed  by  the  judge,  to  be  proper  and  commend- 
able. The  cost  bill  in  question  was  not  filed  within  ten  days 
after  rendition  of  judgment,  and  we  think,  therefore,  that 
the  motion  made  by  the  defendants  to  strike  from  the  files 
should  have  been  granted.  We  find  no  other  error  in  the 
record. 

The  judgment  is  modified  by  striking  out  the  costs  included 
in  the  cost  bill  in  question  and  awarded  to  the  plaintiff,  and, 
subject  to  such  modification,  the  judgment  is  affirmed. 

DOAN  and  NAVE,  JJ.,  concur. 

CAMPBELL,  J.,  dissenting. — The  titles'to  nineteen  mining 
claims  are  involved  in  this  action.  The  trial  court  found  that 
the  annual  assessment  work  upon  the  claims  for  the  year  1903 
consisted  of  the  salary  and  expenses  of  a  keeper  necessarily 
incurred  in  caring  for  and  preserving  the  mines,  to  the  extent 
of  $1,460,  and  mining  and  road  work  to  the  extent  of  $500. 
The  testimony  discloses  that  in  1897,  when  active  operation 
of  the  mines  ceased,  there  was  left  upon  the  property  a  number 
of  buildings,  some  mining  tools,  an  assay  outfit,  a  mill  and 
cyanide  plant.  No  use  was  made  for  mining  purposes  of  any 
of  the  buildings,  tools,  or  mills,  during  the  six  years  previous 
to  the  attempted  relocation.  The  testimony  also  shows  that 
during  these  six  years  the  buildings  have  become  dilapidated, 
the  machinery  has  rusted,  the  mill  has  become  little  better  than 
scrap-iron,  and  perhaps  no  part  of  the  equipment  remains  in 
as  good  condition  as  when  work  ceased.  It  is  a  matter  of 
common  knowledge  that  the  longer  such  equipment  is 
"  watched* '  the  less  valuable  it  becomes.  I  think  the  true  rule 
on  this  subject  is  stated  in  Hough  v.  Hunt,  138  Cal.  142,  94 
Am.  St.  Rep.  17,  70  Pac.  1059 ;  and  that  the  amount  expended 
for  the  salary  and  expenses  of  a  caretaker  in  this  case  was 
not  for  labor  performed  or  improvements  made  within  the 
meaning  of  the  statute. 
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[Ciyil  No.  969.     Filed  March  22,  1907.] 
[89  Pae.  496.] 

CLARA  A.  KINNEY,  Defendant  and  Appellant,  v.  J.  C. 

LUNDY,  Plaintiff  and  Appellee. 

1.  Mines  and  Minerals — Relocation — Notice — ••Void*  Held  •'Void- 

abls" — Rev.  Stats.  Abiz.  1901,  fab.  3241— Construed. — Paragraph 
8241,  supra,  after  providing  for  the  manner  in  which  the  relocation 
of  a  forfeited  or  abandoned  lode  claim  ihall  be  made,  provides  that 
a  new  location  monument  shall  be  erected,  and  "the  location  notice 
shall  state  if  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property,  else  it  shall  be  void.1'  Held,  that  the  word 
"void"  is  to  be  construed  as  voidable,  and  that  a  location  notice 
which  failed  to  state  that  the  claim  was  located  in  whole  or  in  part 
as  an  abandoned  claim  might  be  amended  so  as  to  contain  this  state- 
ment in  compliance  with  the  requirements  of  the  statutes,  where 
there  have  been  no  intervening  rights  acquired. 

2.  Finding — Annual  Work — Sufficiency. — Lundy  brought  suit  against 

Kinney  to  quiet  title  to  the  "Little  May"  mining  claim,  which  he 
had  relocated  on  April  1,  1903,  the  relocation  notice  failing  to  com- 
ply with  the  statutes,  and  he  having  filed  an  amended  relocation 
notice  in  1905.  Defendant  claimed  title  to  the  same  under  a  prior 
location  of  the  second  day  of  January,  1896,  the  same  property 
being  then  located  as  the  "Rosaline  No.  2,"  said  claim  being  one  of 
a  group  of  seven  claims.  Kinney  had  failed  to  perform  the  assess- 
ment work  on  the  "Rosaline  No.  2"  for  1902,  and  had  not  begun 
operations  on  the  same  prior  to  relocation  by  Lundy  and  assump- 
tion of  work  by  him  in  1903.  Kinney  testified  without  objection 
that  the  "Rosaline  No.  2"  was  one  of  seven  claims,  said  claims  be- 
ing contiguous  and  forming  a  group.  There  was  sufficient  showing 
made  by  witnesses  of  Kinney  to  show  that  in  1902  there  was  suffi- 
cient work  done  on  one  of  the  claims  of  the  Rosaline  group  to  con- 
stitute the  necessary  annual  labor  for  that  year  for  all  the  claims 
in  the  group,  if  such  work  could  properly  be  applied  to  all  such 
claims,  and  this  was  also  true  in  the  years  1903  and  1904;  held,  that 
Kinney  was  entitled  to  a  finding  of  the  court  upon  the  question 
whether  there  was  sufficient  annual  work  performed  upon  the  group 
of  claims  for  the  years  1902,  1903  and  1904,  prior  to  the  filing  of 
the  amended  location  notice  by  Lundy,  and  whether  or  not  the  work, 
if  so  done,  was  applicable  to  the  claim  in  controversy. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.    Reversed  and  remanded  for  new  trial. 

The  facts  are  stated  in  the  opinion. 
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A.  C.  Baker,  for  Appellant. 

Section  3241,  Revised  Statutes  of  1901,  provides  for  cer- 
tain requirements  in  making  a  relocation  of  abandoned  prop- 
erty. In  this  instance  the  meaning  of  the  legislature  was  that 
unless  these  requirements  were  complied  with,  a  location 
notice  not  including  them  should  be  void.  And  so  it  has  been 
held  in  Cunningham  v.  Pirrung,  9  Ariz.  288,  80  Pac.  329; 
Moffat  v.  Blue  River  Oold  Excavating  Co.,  33  Colo.  142,  80 
Pac.  139. 

Evidence  as  to  the  amount  paid  for  assessment  work  is  ad- 
missible. McCormick  v.  Parnatt,  80  Pac.  1044.  It  is  also 
held  that  evidence  to  show  that  the  amount  of  assessment 
work  performed  upon  a  mining  claim  of  a  certain  value  is 
insufficient  to  show  an  abandonment.  Abandonment  is  a 
question  of  intent.  Moffat  v.  Blue  River  Gold  Excavating 
Co.,  80  Pac.  139.  As  to  the  effect  of  the  assessment  work 
done  by  the  appellant  upon  claim  No.  5  to  apply  upon 
all  the  other  claims  in  the  group,  it  has  been  held  that  work 
done  upon  a  claim,  or  upon  one  claim  in  a  group  of  claims 
with  intention  to  develop  and  apply  upon  all  is  sufficient. 
This  principle  has  been  held  in  the  cases :  Wilson  v.  Triumph 
Cons.  Min.  Co.,  19  Utah,  66,  75  Am.  St.  Rep.  718,  56  Pac.  300 ; 
Klopenstine  v.  Hays,  20  Utah,  45,  57  Pac.  712;  Fissure  Min. 
Co.  v.  Old  Susan  Min.  Co.,  22  Utah,  438,  63  Pac.  587. 

George  R.  Hill,  and  E.  J.  Edwards,  for  Appellee. 

Briefly  stated,  the  theory  of  appellee  is  as  follows:  That 
appellant  did  no  assessment  work  within  the  boundaries  of 
Rosaline  No.  2  in  1902  or  1903.  This  is  not  disputed.  Upon 
appellant,  then,  rested  the  burden  of  showing  that  representa- 
tion work  had  been  done  elsewhere  in  such  manner  that  it 
would  tend  to  develop  the  Rosaline  No.  2,  prior  to  location 
by  appellee.  Lindley  on  Mines,  sec.  630,  p.  1169 ;  McCormick 
v.  Baldwin,  104  Cal.  227,  37  Pac.  903  >•  Jackson  v.  Rohy,  109 
U.  S.  440,  3  Sup.  Ct.  301,  27  L.  Ed.  990 ;  Sherlock  v.  Leighton,  9 
Wyo.  297,  63  Pac.  580,  63  Pac.  934 ;  Hall  v.  Kearny,  18  Colo. 
505,  33  Pac.  373 ;  Justice  Min.  Co.  v.  Barclay,  82  Fed.  554. 

The  right  to  amend  a  notice  or  location,  or  both,  has  long 
been  recognized,  and  exists  independently  of  statutory  regula- 
tions. Lindley  on  Mines,  p.  717 ;  Snyder  on  Mines,  sec.  432 ; 
McEvoy  v.  Eymcm,  25  Fed.  596 ;  Duncan  v.  Fulton,  15  Colo. 
App.  140,  61  Pac.  246 ;  Strepy  v.  Stark,  7  Colo.  614,  5  Pac.  111. 
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And  statutes  providing  for  such  amendments  are  nearly  de- 
claratory of  existing  rights.  Thompson  v.  Spray,  72  Cal.  528, 
14  Pac.  182.  And  are  remedial,  and  should  be  liberally  con- 
strued. Our  statute,  paragraph  3238,  is  broad  in  its  terms. 
It  provides  that  "location  notices  may  be  amended  at  any 
time."  In  other  words,  that  "location  notices"  at  any  time, 
for  any  purpose,  may  be  amended.  It  frequently  happens 
that  a  "location  notice"  is  said  to  be  "void."  McEvoy  v. 
Hyman,  25  Fed.  596 ;  Strepy  v.  Stark,  7  Colo.  614,  5  Pac.  111. 
That  is  to  say,  it  may  fail  in  some  particular,  either  as  to 
description,  statutory  requirements,  reference  to  natural  ob- 
jects, or  in  other  essentials,  but,  in  the  absence  of  intervening 
rights,  and  often  with  intervening  rights,  the  courts  hold 
them  to  be  remedial  by  amendment.  The  current  and  weight 
of  authority  is  to  that  effect.  Strepy  v.  Stark,  supra;  Mc- 
Evoy v.  Hymcm,  supra;  Duncan  v.  Fulton,  15  Colo.  App. 
140,  61  Pac.  244 ;  Frishclm  v.  Fitzgerald,  25  Colo.  290,  53  "Pac. 
1109 ;  Morrison  v.  Began,  8  Idaho;  291,  67  Pac.  960 ;  Jordan 
v.  Schuerman,  6  Ariz.  79,  53  Pac.  579 ;  McOinnxs  v.  Egbert, 
8  Colo.  41,  5  Pac.  652. 

Appellant  contends  that  the  word  "void,"  as  used  in  the 
statute,  makes  the  amendment  of  the  location  notice  impos- 
sible.  If  the  courts  use  the  words  "void*'  and  "voidable" 
interchangeably,  and  say  "void"  when  the  word  "voidable" 
is  more  exact,  it  is  quite  possible  that  the  legislature  may  use 
the  word  "void"  in  the  same  way.  This  has  been  so  held  by 
the  supreme  court  of  the  United  States  in  Ewell  v.  Daggs,  108 
U.  S.  148,  2  Sup.  Ct.  408,  27  L.  Ed.  682.  As  used  in  contracts, 
legal  writings  and  statutes,  the  word  may  mean  absolutely 
and  under  all  conditions  void,  or  it  may  mean  only  voidable 
under  certain  conditions.  Hogan  v.  Akin,  181  111.  448,  55 
N.  E.  137.  Even  though  a  statute  uses  the  words  "absolutely 
void,"  it  may  be  construed  as  voidable  only.  Tolbert  v.  Hor- 
ton,  31  Minn.  518, 18  N.  W.  647.  It  frequently  occurs  that  the 
word  "void"  is  used  in  a  statute  not  in  the  strict  literal  sense 
of  the  word,  but  as  meaning  voidable.  29  Ency.  of  Law,  2d 
ed.,  1068,  and  cases  cited.  The  word  "void,"  as  used  in  para- 
graph 3241,  should  be  construed  with  reference  to  the  subject 
matter  and  in  the  light  of  precedent  and  custom,  and  can  only 
mean  voidable ;  hence  the  notice  is  amendable. 

KENT,  C.  J. — Lundy  brought  suit  in  the  court  below 
against  Clara  A.  Kinney  to  quiet  his  title  to  a  mining  claim 
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in  Gila  county  known  as  the  "Little  May,"  alleging  that  he 
had  duly  located  the  claim  on  April  1,  1903.  The  defendant 
filed  an  answer  and  cross-complaint,  alleging  that  the  prem- 
ises covered  by  the  plaintiff's  location  were  not  at  the  time 
of  his  location  unoccupied  public  domain  of  the  United  States, 
but  that  the  property  covered  by  the  Little  May  location  had 
theretofore,  and  on  the  second  day  of  January,  1896,  been 
duly  located  by  one  Alfred  Kinney  as  a  claim  known  as  the 
"Rosaline  No.  2,"  which  claim  had  thereafter  been  duly  trans- 
ferred to  defendant  by  deed,  and  that  since  the  date  of  the 
location  of  said  Rosaline  No.  2  mining  claim  she  had  ex- 
pended thereon  the  sum  of  $100  for  annual  assessment  work 
for  each  and  every  year  thereafter,  and  that  neither  at  the 
time  of  the  location  of  the  claim  by  Lundy,  nor  at  any  time 
thereafter,  had  the  said  claim  been  abandoned  or  forfeited,  or 
subject  at  any  time  to  relocation;  and  prayed  that  her  title 
to  said  claim  be  quieted  as  against  Lundy.  To  the  cross-com- 
plaint so  filed  the  plaintiff  filed  an  answer  denying  the  per- 
formance of  the  annual  assessment  work  upon  the  claim  for 
the  year  1902,  and  denying  any  resumption  of  labor  upon 
said  claim  prior  to  plaintiff's  location.  Upon  the  issues  so 
formed  by  the  pleadings  the  case  came  to  trial  before  the 
court,  sitting  without  a  jury,  and  upon  the  evidence  the 
court  found  that  prior  to  1903  the  defendant  was  the  owner 
of  the  Rosaline  No.  2  mining  claim ;  that  the  Little  May  min- 
ing claim  and  the  Rosaline  No.  2  mining  claim  covered  sub- 
stantially the  same  ground ;  that  the  defendant  had  failed  to 
do  the  annual  assessment  work  on  the  Rosaline  mining  claim 
for  the  year  1902,  and  had  not  resumed  such  work  thereon 
prior  to  plaintiff's  relocation  thereof  in  April,  1903;  that  on 
April  1,  1903,  the  plaintiff  and  one  Bennett  duly  entered 
upon  the  premises' and  located  the  same  as  the  Little  May  min- 
ing claim,  and  duly  completed  such  location,  and  thereafter 
did  the  annual  work  required  by  law  upon  said  claim  for  the 
year  1904;  that  thereafter,  and  on  the  27th  of  May,  1905, 
the  plaintiff  amended  his  original  location  notice  to  make  it 
conform^  to  the  provisions  of  paragraph  3241  of  the  Revised 
Statutes  of  Arizona,  by  reciting  therein  that  the  Rosaline  No. 
2  mining  claim  (Little  May  No.  1)  was  relocated  in  whole 
as  abandoned  property;  that  subsequent  to  such  location  of 
the  premises  by  the  plaintiff,  and  prior  to  the  filing  of  said 
amended  notice,  defendant  had  acquired  no  rights  in  or  to 
said  premises,  either  by  relocation  or  by  doing  the  annual 
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assessment  work  as  required  by  law;  and  as  a  conclusion  of 
law  from  these  findings  the  court  held  that  on  the  first  day 
of  April,  1903,  the  premises  were  subject  to  relocation,  and 
that  the  plaintiff's  location  was  in  all  respects  valid,  and  the 
defendant  had  no  right,  title,  or  interest  in  or  to  the  premises ; 
and  thereupon  entered  judgment  quieting  the  title  of  the 
plaintiff  as  against  the  defendant.  From  this  judgment,  and 
from  the  denial  of  a  motion  for  a  new  trial,  the  defendant, 
Kinney,  has  appealed  to  this  court. 

.  It  appears  from  the  testimony  of  the  plaintiff  that  when 
he  located  the  claim  in  May,  1903,  he  had  knowledge  of  the 
fact  that  the  ground  had  theretofore  been  occupied  and  taken 
possession  of  as  a  mining  claim.  The  location  notice  intro- 
duced by  him  in  evidence  did  not  contain  any  statement  that 
the  claim  so  located  by  him  was  located  in  whole  or  in  part 
as  an  abandoned  claim.  Over  objection  by  the  defendant,  the 
plaintiff  introduced  an  amended  location  notice  dated  May 
27,  1905,  and  filed  for  record  that  day,  which  amended  notice 
of  location  contained  the  statement  that  the  whole  of  the 
claim  was  located  as  abandoned  property,  and  that  such 
amended  location  notice  was  filed  without  any  waiver  of  rights 
in  and  to  said  premises,  and  for  the  purpose  of  making  more 
specific  and  certain  the  original  location  notice.  The  appel- 
lant has  assigned  as  error  the  ruling  of  the  court  in  allowing 
the  introduction  in  evidence  of  this  amended  location  notice, 
on  the  ground  that  under  the  statute  the  original  location 
notice  was  void  and  incapable  of  amendment. 

Our  statute  provides  (Rev.  Stats.  1901,  par.  3241) :  "The 
relocation  of  forfeited  or  abandoned  lode  claims  shall  only  be 
made  by  sinking  a  new  discovery  shaft  and  fixing  the  bound- 
ary in  the  same  manner  and  to  the  same  extent  as  is  required 
in  making  an  original  location ;  or  the  relocator  may  sink  the 
original  shaft  ten  feet  deeper  than  it  was  at  the  date  of  the 
commencement  of  such  location,  and  shall  erect  new  or  make 
the  old  monuments  the  same  as  originally  required.  In  either 
case  a  new  location  monument  shall  be  erected,  and  the  loca- 
tion notice  shall  state  if  the  whole  or  any  part  of  the  new 
location  is  located  as  abandoned  property,  else  it  shall  be 
void."  We  have  heretofore  held  that  it  is  incumbent  upon  a 
person  making  location  of  an  abandoned  or  forfeited  claim 
to  state  in  his  notice  that  the  same  is  located  in  whole  or  in 
part  as  abandoned  property.  Cunningham  v.  Pirrung,  9 
Ariz.  2884  80  Pac.  329.    The  question  now  raised  by  this  as- 
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signment  of  error  is  whether  or  not  a  location  notice  that  does 
not  contain  such  recital  is  absolutely  void,  or  whether  the 
omission  of  such  recital  may  be  cured  by  an  amended  .location 
notice  subsequently  filed. 

In  1895  the  legislature  passed  an  act  concerning  mines,  in 
which  it  provided  that  in  making  a  relocation  of  a  forfeited 
or  abandoned  lode  claim  tlie  location  notice  must  state  if  the 
whole  or  any  part  of  the  new  location  is  located  as  abandoned 
property.  No  penalty  for  a  failure  to  make  such  statement 
was  provided.  In  1901  the  legislature,  in  the  revision  of  the 
laws  in  that  year,  re-enacted  this  requirement,  with  the  addi- 
tional clause  added  thereto,  to  wit,  "else  it  shall  be  void." 
Upon  the  meaning  and  construction  to  be  placed  upon  this 
word  "void,"  as  here  used,  depends  the  determination  of  the 
question  before  us.  In  the  strictest  sense  "void"  means  that 
which  has  no  force  and  effect.  The  Century  Dictionary  gives 
the  following  as  its  definition  specifically,  in  law:  "Without 
legal  efficacy ;  incapable  of  being  enforced  by  law ;  having  no 
legal  or  binding  force."  Unquestionably,  if  we  are  to  give 
here  effect  to  the  strict  and  primary  meaning  of  the  word, 
we  must  hold  that  the  location  notice  of  an  abandoned  or  for- 
feited claim  which  omits  to  state  the  requirement  of  the  stat- 
ute is  incapable  of  subsequent  amendment,  since,  if  it  was 
without  legal  efficacy,  or  was  without  legal  or  binding  force,  it 
was  a  complete  nullity,  void  ab  initio,  and  gave  no  basis  for 
amendment.  But  the  courts  very  generally  have  refused  to 
accept  this  narrower,  stricter  construction  as  the  one  to  be 
adopted  as  giving  proper  effect  to  the  intent  in  the  minds 
of  the  person  or  body  making  use  of  the  word  in  legal  docu- 
ments or  enactments,  and  have  frequently  construed  it  as  used 
in  effect  in  the  sense  of  voidable  only,  rather  than  void,  where 
such  construction  seems  more  nearly  to  conform  to  the  prob- 
able intent  in  its  use.  Thus  in  a  case  in  New  Hampshire  the 
supreme  court  said:  "This  term  'void'  is  perhaps  seldom,  un- 
less in  a  very  clear  case,  to  be  regarded  as  implying  a  com- 
plete nullity,  but  is  to  be  taken  in  a  legal  sense  subject  to 
large  qualifications,  in  view  of  all  the  circumstances  calling 
for  its  application  and  the  rights  and  interests  to  be  affected 
in  a  given  case."    Brown  v.  Brown,  50  N.  H.  538. 

In  a  case  in  Indiana,  construing  a  statute  which  provided 
that  a  married  woman  should  not  enter  into  any  contract  of 
suretyship,  and  that  such  contract  as  to  her  should  be  void, 
the  court  said:  "Much  confusion  has  been  produced  and  is 
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persistently  perpetuated  by  the  frequent  use  of  the  word 
4  void,'  both  in  the  statutes  and  the  decided  cases,  when  the 
word  ' voidable'  would  have  been  more  appropriate,  and  hence 
the  word  'void'  has  often  to  be  construed  as  in  effect  meaning 
voidable  only."  Bennett  v.  Mattingly,  110  Ind.  197,  10  N.  E. 
299,  11  N.  B.  792. 

In  an  act  incorporating  a  bridge  company  in  New  York,  a 
forfeiture  of  the  charter  was  provided  in  a  certain  event  in 
the  following  language:  "All  rights  and  privileges  granted 
hereby  shall  be  null  and  void."  The  supreme  court,  in  con- 
struing this  clause,  said:  "It  cannot  be  said  that  the  words 
4 shall  be  null  and  void'  disclose  the  legislative  intent  to  make 
this  clause  self -executing.  The  words  'null  and  void,'  as 
used  in  this  connection,  clearly  mean  voidable.  The  word 
'void'  is  often  used  in  an  unlimited  sense,  implying  an  act 
of  no  effect,  a  nullity  ab  initio  (Inskeep  v.  Lecony,  1  N.  J.  L. 
112) ;  in  the  case  at  bar  it  was  not  so  employed,  but  rather 
in  its  more  limited  meaning."  New  York  &  Long  Island 
Bridge  Co.  v.  Smith,  148  N.  Y.  540,  42  N.  E.  1088. 

Missouri  has  thus  commented  upon  the  use  of  the  word :  "It 
is,  perhaps,  unfortunate  that  we  are  not  supplied  with  a  term 
of  more  precision  than  the  word  'void,'  a  word  more  often 
used  to  point  out  what  may  be  avoided  by  those  interested  in 
doing  so  than  to  indicate  an  absolute  nullity — a  proceeding 
or  act  to  be  disregarded  on  all  occasions.  Of  the  latter  class 
we  might  instance  a  common-law  judgment  rendered  by  a 
town  council  or  county  court,  or  a  conveyance  by  a  stranger 
to  the  title  while  the  real  owner  is  in  possession  under  a  rec- 
ord title.  But  many  things  are  called  void  which  are  not 
absolutely  so,  and,  as  to  mankind  generally,  are  treated  as 
valid.  They  can  only  be  called  relatively  void."  Kearney 
v.  Vaughan,  50  Mo.  284. 

A  Wisconsin  statute  provided  that  every  conveyance  or 
assignment  of  real  estate,  under  certain  conditions,  "shall  be 
void."  The  supreme  court  of  Wisconsin  held  the  word 
"void,"  as  there  used,  meant  "voidable,"  only.  French  Co. 
v.  Theriault,  107  Wis.  627,  81  Am.  St.  Rep.  856,  83  N.  W. 
927,  51  L.  B.  A.  910.  And  in  an  earlier  case  the  same  court 
said:  "Probably  no  words  are  more  inaccurately  used  in  the 
books  than  'void'  and  'voidable.'  Statutes  not  unfrequently 
declare  ccts  void  which  the  tenor  of  their  provisions  neces- 
sarily makes  voidable  only.    Perhaps  the  best  excuse  made 
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for  such  inaccuracy  is  that  of  Parker,  C.  J.,  cited  and  adopted 
by  this  court:  'Whatever  may  be  avoided  may,  in  good  sense, 
to  this  purpose,  be  called  void,  and  the  use  of  the  term  "void" 
is  not  uncommon  in  the  language  of  statutes  and  of  courts. 
But  in  regard  to  the  consequences  to  third  persons,  the  dis- 
tinction is  highly  important,  because  nothing  can  be  founded 
upon  what  is  absolutely  void ;  whereas,  from  those  which  are 
only  voidable,  fair  titles  may  flow.  These  terms  have  not 
always  been  used  with  nice  discrimination;  indeed,  in  some 
books  there  is  a  great  want  of  precision  in  the  use  of  them.'  " 
Bromley  v.  Goodrich,  40  Wis.  131,  22  Am.  Rep.  685. 

The  supreme  court  of  Iowa,  in  passing  upon  the  proper  con- 
struction to  be  given  to  the  word,  and  citing  a  large  number 
of  cases  to  the  same  effect,  said:  "The  word  'void'  has,  with 
lexicographers,  a  well-defined  meaning:  'Of  no  legal  force  or 
effect  whatever ;  null  and  incapable  of  confirmation  or  ratifica- 
tion.' Webster's  Dictionary.  But  it  is  sometimes,  and  not 
unfrequently,  used  in  enactments  by  the  legislature,  in  opin- 
ions by  courts,  in  contracts  by  parties  and  in  arguments  by 
counsel,  in  the  sense  of  voidable;  that  is,  'capable  of  being 
avoided  or  confirmed.'  Id.  The  word  'void,'  when  used  in 
any  of  these  instruments,  will  therefore  be  construed  in  the 
one  sense  or  the  other,  as  shall  best  effectuate  the  intent  in  its 
use,  which  will  be  determined  from  the  whole  of  the  language 
of  the  instrument  and  the  manifest  purpose  it  was  framed  to 
accomplish."     Van  Shaack  v.  Robbins,  36  Iowa,  201. 

In  Kansas  the  supreme  court  has  said:  "We  do  not  under- 
stand that  courts,  by  their  use  of  the  term  'void,'  always  mean 
that  utter  negativeness  which  is  the  equivalent  of  nonexistence, 
but  they  more  often  mean  that  which,  relatively  to  persons, 
circumstances,  conditions,  or  forms  of  action  may  be  treated 
as  though  it  were  nonexistent.  In  this  latter  sense  there  is 
little  distinction  between  it  and  the  word  'voidable.'  Really, 
as  often  used  in  the  law,  there  is  an  interchangeability  of 
meaning  between  the  two  words. ' '  Frazier  v.  Jeahins,  64  Kan. 
615,  68  Pac.  24,  57  L.  R.  A.  575. 

In  Michigan,  in  discussing  a  statute  which  provided  that 
certain  things  should  not  be  "legal  or  valid  or  of  any  force 
and  effect,"  the  supreme  court  said:  "These  are  strong  and 
seem  very  imperative  words,  and  if  full  effect  is  given  to  them 
it  may  be  difficult  to  support  this  mortgage.  But  we  are  not 
hastily  to  conclude  that  words  thus  apparently  imperative  are 
to  be  given  a  literal  interpretation  and  enforced  accordingly. 
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Courts  often  speak  of  acts  and  contracts  as  void  when  they 
mean  no  more  than  that  some  party  concerned  has  a  right  to 
avoid  them.  Legislatures  sometimes  use  language  with  equal 
want  of  exact  accuracy,  and,  when  they  say  that  some  act  or 
contract  shall  not  be  of  any  force  or  effect,  mean  perhaps  no 
more  than  this :  that  at  the  option  of  those  for  whose  benefit 
the  provision  was  made  it  shall  be  voidable,  and  have  no  force 
or  effect  as  against  his  interests."  Beecher  v.  Marquette  & 
P.  R.  M.  Co.,  45  Mich.  103,  7  N.  W.  695. 

In  construing  a  usury  statute  declaring  a  contract  to  be 
"void  and  of  no  effect,"  the  supreme  court  of  the  United 
States  has  said:  "But  these  words  are  often  used  in  statutes 
and  legal  documents,  such  as  deeds,  leases,  bonds,  mortgages, 
and  others,  in  the  sense  of  voidable  merely — that  is,  capable 
of  being  avoided — and  not  as  meaning  that  the  act  or  trans- 
action is  absolutely  a  nullity,  as  if  it  never  had  existed,  in- 
capable of  giving  rise  to  any  rights  or  obligations  under  any 
circumstances."  EweU  v.  Daggs,  108  U.  S.  148,  2  Sup.  Ct. 
408,  27  L.  Ed.  682. 

Many  other  decisions  of  like  tenor  might  be  cited,  but  the 
foregoing  are  sufficient  to  show  that  the  courts  generally  recog- 
nize that  it  is  the  common  practice  of  both  legislatures  and 
courts  to  make  use  of  the  word  "void"  as  interchangeable 
with,  and  as  having  the  meaning  of,  "voidable,"  and  with 
substantially  the  same  force  and  effect ;  and  that  it  is  not  only 
proper,  but  that  it  is  the  duty  of  a  court,  to  interpret  the 
meaning  of  the  word  either  strictly  or  more  liberally  as  the 
intent  shall  appear.  It  is  not  the  policy  of  the  law  to  pre- 
vent the  miner  who  has  in  good  faith  gone  upon  the  public 
domain  and  taken  up  a  mining  claim  and  expended  his  money 
thereon,  but  who  through  ignorance  of  the  requirements  of 
the  law,  or  through  honest  mistake,  has  failed  to  comply  with 
such  requirements,  to  be  debarred  from  correcting  such  mis- 
takes, or  from  supplying  such  omissions;  but  it  is  rather  the 
policy  of  the  law  to  give  a  locator  an  opportunity  to  correct 
his  record  whenever  defects  may  be  found  in  it,  where  no 
other  rights  have  intervened.  McEvoy  v.  Hyman  (C.  C),  25 
Fed.  596.  In  recognition  of  this,  our  legislature  has  provided 
in  paragraph  3238  of  the  Civil  Code  as  follows:  "Location 
notices  may  be  amended  at  any  time  and  the  monuments 
changed  to  correspond  with  the  amended  location;  provided, 
that  no  change  shall  be  made  that  will  interfere  with  the 
rights  of  others/'    We  do  not  think  that  the  legislature,  in 
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providing  that  the  location  notice  of  a  claim  located  as  an 
abandoned  or  forfeited  claim  should  be  void  unless  it  con- 
tained the  required  statement,  intended  to  use  the  word 
"void"  in  its  restricted  and  pure  meaning,  but  rather  in  the 
larger  sense  of  voidable,  and  that  under  the  statute  such  a 
location  notice  that  is  defective  by  reason  of  noncompliance 
with  such  requirement  may  be  amended  by  the  filing  of  an 
amended  notice  containing  the  omission,  provided  rights  of 
others  have  not  intervened,  and  that  such  amended  certificate 
will  relate  back  to  the  date  of  the  first  location,  and  will  cure 
the  defects  of  such  prior  location,  except  as  to  any  intervening 
or  pre-existing  rights  of  others ;  the  effect  of  the  statute  and 
of  the  filing  of  such  amended  location  notice  being  to  operate 
to  cure  the  defect  and  omission  of  the  former  location  notice, 
and  to  put  the  locator,  if  no  rights  of  others  have  intervened, 
in  the  same  position  as  he  would  have  been  if  the  former 
defect  had  not  existed,  but  where  others  in  the  meantime  have 
initiated  or  maintained  rights  to  the  claim,  such  attempt  to  so 
cure  the  defect  will  be  unavailing.  Morrison  v.  Regan,  8 
Idaho,  291,  67  Pac.  955 ;  Strepy  v.  Stark,  7  Colo.  614,  5  Pac. 
Ill;  Van  Zandt  v.  Argentine  Min.  Co.  (C.  C),  8  Fed.  725, 
2  McCrary,  159 ;  Frisholm  v.  Fitzgerald,  25  Colo.  290,  53  Pac. 
1109.  We  hold,  therefore,  that  the  district  court  was  right  in 
the  construction  it  gave  to  the  statute  in  question. 

But  while  in  our  opinion  the  trial  court  was  right  in  thus 
admitting  in  evidence  this  amended  notice  of  location,  and 
that  by  such  amendment  the  plaintiff's  original  location  notice 
might  be  validated,  we  think  the  evidence  in  this  case  did  not 
sustain  the  findings  and  the  judgment.  The  plaintiff  on 
his  part  clearly  showed  the  performance  of  the  necessary  acts 
to  constitute  a  valid  location  of  his  claim,  provided  the  ground 
was  at  the  time  of  such  location  mnoccupied  public  domain 
subject  to  location  by  him.  The  evidence  of  the  plaintiff  fur- 
ther clearly  showed  that  no  annual  labor  or  assessment  work 
was  done  upon  the  claim  Rosaline  No.  2  by  the  defendant  for 
the  year  1902,  and,  although  on  this  point  there  is  some  con- 
flict in  the  testimony,  we  think  there  was  sufficient  evidence 
to  warrant  the  finding  of  the  court  that  the  necessary  amount 
of  annual  labor  had  not  been  done  by  the  defendant  on  this 
claim  itself  prior  to  the  filing  of  the  amended  location  notice 
of  the  plaintiff  in  May,  1905 ;  but  the  appellant  contends  that 
the  court  should  have  taken  into  consideration  the  work  per- 
formed  by  the  defendant  upon  certain   contiguous  claims 
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owned  by  her,  as  such  work  was  done  for  the  benefit  of  all  the 
claims,  including  the  Rosaline  No.  2,  and  was  sufficient  in 
amount,  both  for  the  year  1902  and  for  the  years  1903  and 
1904,  prior  to  the  filing  of  the  amended  location  notice  of  the 
plaintiff.  This  contention  of  the  appellant,  we  think,  is  well 
founded.  The  court  beloi*  made  no  finding  of  fact  with  re- 
spect to  this  work  done  on  the  group,  outside  of  the  Rosaline 
No.  2,  and  in  any  event  we  think  the  defendant  was  entitled 
to  a  finding  of  fact  with  respect  to  this  work  and  its  ap- 
plicability and  nonapplicability  to  the  Rosaline  No.  2  claim. 
The  court  below  in  its  decision  says:  " There  is  no  legal  evi- 
dence to  show  that  the  defendant,  Mrs.  Kinney,  ever  had  any 
lawful,  valid  location  of  any  other  claims  than  the  Rosaline  No. 
2.  There  being  no  evidence  that  she  performed  her  annual 
labor  prior  to  1902,  she  performed  no  annual  labor  that  can  be 
applied  to  claim  No.  2,  and  judgment  of  necessity  must  be  en- 
tered against  the  defendant,  both  on  the  complaint  and  on 
the  cross-complaint." 

It  is  evident  from  a  reading  of  the  testimony  in  the  case 
that  the  trial  court  was  of  the  opinion  that  inasmuch  as  no 
evidence  had  been  adduced  by  Mrs.  Kinney  of  the  steps  taken 
by  the  locator  to  initiate  and  acquire  his  rights  to  these  other 
claims  in  the  group,  and  since  the  location  notices  of  such 
claims  were  not  introduced  in  evidence  by  the  defendant,  no 
legal  title  in  her  to  these  other  claims  had  been  shown  suffi- 
cient to  warrant  the  conclusion  that  work  done  upon  these 
claims  might  be  applied  to  the  Rosaline  No.  2.  In  this  we 
think  the  trial  court  erred.  The  question  before  the  court 
was  whether  or  not  the  assessment  work  had  been  performed 
by  the  defendant.  The  validity  of  the  title  of  Mrs.  Kinney 
in  the  Rosaline  No.  2  was  admitted  by  the  location  of  the 
claim  by  the  plaintiff  as  an  abandoned  claim,  and  neither  as 
to  this  claim  nor  the  other  claims  in  the  group  was  the  issue 
the  validity  of  the  title  thereto.  Mrs.  Kinney  testified,  with- 
out objection,  that  she  had  owned  since  1896  certain  mining 
claims  known  as  the  "Rosaline  Nos.  1,  2,  3,  4,  5,  6,  and  7"; 
that  these  claims  (with  the  exception  of  claim  No.  7)  were 
contiguous  and  formed  a  group.  She  testified  she  purchased 
the  claims  from  Kinney,  who  was  the  locator,  and  a  deed  was 
received  in  evidence  from  Kinney  to  her  specifying  in  detail 
these  claims  by  name,  and  giving  the  dates  of  the  recording 
of  the  various  location  notices  thereof  in  the  proper  office, 
and  describing  them  as  the  "Rosaline  group,  consisting  of 
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seven  mining  claims."  Two  of  the  witnesses  on  the  part  of 
the  plaintiff  testified  that  Mrs.  Kinney  owned  several  claims 
there  of  the  same  name  adjacent,  and  the  testimony  is  replete 
with  questions  and  answers  showing  that  these  claims  were  in 
a  contiguous  group  owned  and  operated  in  common.  We 
think  there  was  in  the  record  sufficient  testimony  of  the  owner- 
ship of  the  claim  in  Mrs.  Kinney  to  raise  the  question  whether 
assessment  work  done  on  one  or  another  of  these  claims  might 
properly  apply  for  the  benefit  of  the  whole  group,  and  that 
it  was  not  incumbent  or  necessary  for  the  defendant  to  make 
proof  of  the  formal  steps  taken  in  acquiring  title  to  these 
claims  by  the  locator,  or  introduce  in  evidence  the  location 
notices  of  these  claims,  under  the  issues  in  this  action. 

The  testimony  of  the  defendant's  witnesses  shows  that  in 
1902  there  was  sufficient  work  done  on  one  of  the  claims  in 
this  group  to  constitute  the  necessary  annual  labor  for  that 
year  for  all  the  claims  in  the  group,  if  such  work  could  prop- 
erly be  applied  to  all  such  claims;  and  this  is  also  true  of 
the  years  1903  and  1904 ;  and  this  testimony  of  the  defendant 
is  practically  uncontradicted  by  the  testimony  of  the  plain- 
tiff's witnesses.  The  testimony  on  the  part  of  the  defend- 
ant as  to  whether  or  not  this  work  so  done  could  properly  be 
applied  to  the  claim  No.  2  (the  claim  in  dispute),  as  being 
work  that  was  done  on  a  group  for  the  benefit  of  all,  and 
properly  so  done,  is  less  convincing,  and  is  to  some  extent 
contradicted  by  the  testimony  of  the  plaintiff's  witnesses  as 
to  the  character  of  the  soil  between  the  claim  in  dispute  and 
the  claim  where  the  greater  portion  of  the  work  was  done; 
but  we  think  the  defendant  was  entitled  to  a  finding  of  the 
court  below  upon  the  question  whether  there  was  a  sufficient 
amount  of  annual  work  performed  upon  his  group  of  claims 
for  the  years  1902,  1903,  and  1904  prior  to  the  filing  of  the 
amended  location  notice  by  the  plaintiff,  and  to  a  finding 
whether  or  not  the  work,  if  so  done,  was  applicable  to  the 
claim  in  controversy.  We  think  this  was  a  material  issue  in- 
volved, and  necessary  to  the  proper  determination  of  the  ac- 
tion. 

The  judgment  of  the  district  court  is  reversed,  and  the 
case  remanded  for  a  new  trial. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 
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[Civil  No.  974.    Filed  March  22, 1007.] 
[89  Pac.  501.] 

ALLAN  R.  ENGLISH  et  ux.,  Defendants  and  Appellants,  t. 
THE  TERRITORY  OP  ARIZONA,  at  the  Relation  and 
to  the  Use  of  JOHN  W.  BOGAN,  Treasurer  and  Ex 
Officio  Tax  Collector  in  and  for  the  County  of  Pima, 
Territory  of  Arizona,  Plaintiff  and  Appellee. 

1.  Municipal   Corporations — Public   Improvements — Assessments — 

Delinquent — Enforcement — Parties — Rev.  Stats.  Ariz.  1901, 
tit.  11,  chap.  2,  pars.  483,  484,  488,  Laws  1903,  p.  148,  No.  92, 
secs.  84  and  96,  Construed. — Paragraph  483,  supra,  being  section 
19  of  chapter  2,  title  11,  supra,  provides  that  when  the  city  col- 
lector shall  be  unable,  before  the  twenty-first  day  of  December  of 
the  year  in  which  a  special  assessment  is  made,  to  collect  any 
such  special  assessment,  he  shall  deliver  the  delinquent  list  to 
the  tax  collector  of  the  county,  who  shall  incorporate  said  list 
with  the  county  delinquent  list.  Paragraph  484,  supra,  pro- 
vides that  the  tax  collector  of  the  county  shall  sell  delin- 
quent city  property  for  city  delinquent  special  assessments  at  the 
same  time  and  in  the  same  manner  as  real  property  is  required  to 
be  sold  by  law  for  county  and  territorial  delinquent  taxes.  Para- 
graph 488,  supra,  provides  that  the  general  revenue  laws  in  refer- 
ence to  proceedings  in  the  collection  of  delinquent  taxes,  except  as 
theretofore  otherwise  provided,  shall  be  applicable  to  proceedings  to 
collect  such  special  assessment.  Act  No.  92  of  the  Laws  of  1903, 
supra,  repeats  the  general  revenue  law  in  relation  to  proceedings  for 
the  collection  of  delinquent  taxes  on  real  property,  depriving  the 
tax  collector  of  his  power  to  sell  real  property  for  delinquent  taxes, 
and  providing  for  suits  to  be  instituted  against  delinquent  taxpayers 
by  the  tax  collector  in  the  name  of,  and  for  the  use  of,  the  terri- 
tory. Said  act  also  provides  that  clerks  of  county  boards  of  super- 
visors shall  make  in  the  "back  tax  book"  a  list  of  all  land  and  town 
lots  on  which  back  taxes  shall  be  due  in  such  county,  city  or  town, 
and  that  all  back  taxes  of  whatever  kind  appearing  due  upon  delin- 
quent real  estate  shall  be  extended  upon  the  "back  tax  book"  made 
under  this  chapter,  and  collected  by  the  tax  collector  under  authority 
of  this  chapter.  Held,  construing  these  sections  together,  that  a 
suit  to  collect  a  delinquent  special  assessment  for  a  municipal  im- 
provement was  properly  brought  in  the  name  of  the  territory  at  the 
relation  of  the  treasurer  and  tax  collector  of  the  county. 

2.  Same — Sams — Same — Reviewed — Rev.  Stats.  Ariz.  1901,  pars.  478, 

479,  483,  Construed. — Paragraph  478,  supra,  provides  if  the  owner 
of  any  parcel  of  land  assessed  for  improvement  by  special  tax  feel 
aggrieved,  he  may,  within  twenty  days  after  its  determination,  ap- 
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peal  to  the  district  court.  Paragraph  479,  supra,  provides  the  ap- 
peal given  by  the  last  section  shall  be  the  only  remedy  of  any  owner 
of  property  for  the  redress  of  any  grievance  he  may  have  by  rea- 
son of  making  of  such  improvements.  Paragraph  483,  supra,  pro- 
vides in  any  action  before  any  court  wherein  the  question  of  the 
validity  of  an  assessment  is  at  issue,  no  defense  or  objection  may 
be  heard  which  might  have  been  interposed  in  the  proceedings  for 
the  making  of  such  assessment  or  the  application  for  the  confirma- 
tion thereof.  Held,  that  where  an  owner  fails  to  appeal  from  the 
action  of  the  city  council  in  levying  an  assessment,  he  cannot  com- 
plain that  it  divided  the  cost  of  the  improvement  by  arbitrary  front- 
foot  rule  and  not  on  the  basis  of  benefits,  nor  that  it  took  into 
consideration  the  value  of  a  strip  of  land  lying  between  his  land 
and  the  street  improvement,  where  he  received  notice  of  the  hear- 
ing by  the  assessment  committee  and  was  present  thereat,  and  had 
notice  of  the  time  when  the  common  council  would  act  on  the  report 
of  the  committee. 

3.  Pleadings — Answer — Admission. — The  complaint  states  that  the 
property  of  the  defendant  was  contiguous  to  the  improvement  made, 
and  the  answer  does  not  contain  a  denial  of  such  statement;  the  al- 
legation may  be  taken  as  true. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

James  Reilley,  W.  P.  Miller,  and  A.  C.  Baker,  for  Appel- 
lants. 

The  defendants  and  appellants  should  have  been  suffered 
to  show  that  no  such  notice  of  such  meeting  (of  the  mayor 
and  common  council  of  the  city  of  Tucson,  held  on  December 
30,  1903)  was  given;  it  was  error,  and  sustains  an  objection 
to  the  action.  Paulsen  v.  City  of  Portland,  149  U.  S.  30,  13 
Sup.  Ct.  750,  37  L.  Ed.  637;  Brock  v.  Luning,  89  Cal.  316, 
26  Pac.  972;  Manning  v.  Den,  90  Cal.  610,  27  Pac.  435. 
"Local  assessments  or  taxes  on  particular  estates  are  only 
permissible  and  legal  when  founded  on  special  and  particular 
benefits  to  the  property,  and  then  only  to  an  amount  not  ex- 
ceeding such  benefits.' '  1  Abbott  on  Municipal  Corporations, 
par.  347;  2  Cooley  on  Taxation,  p.  1153;  Norwood  v.  Baker, 
172  U.  S.  269,  19  Sup.  Ct.  187,  43  L.  Ed.  443.  When  a 
municipal  corporation  seeks  to  impose  on  citizens  the  burden 
of  making  public  improvements  and  to  hold  the  property  of 
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the  individual  liable  therefor,  the  statute  authorizing  such 
improvements  at  the  expense  of  the  citizens  must  be  strictly 
pursued.  Cooley  on  Taxation,  pp.  1157,  1158,  1243,  1244; 
2  Desty  on  Taxation,  p.  1241;  Merritt  v.  Village  of  Port- 
Chester,  71  N.  T.  309,  27  Am.  Rep.  47 ;  Mason  v.  City  of  Sioux 
Falls,  2  S.  D.  640,  39  Am.  St.  Rep.  802,  51  N.  W.  770; 
Hutcheson  v.  Storrie,  92  Tex.  685,  71  Am.  St.  Rep.  884,  51  S. 
W.  848,  45  L.  R.  A.  289.  Where  the  method  of  proportion- 
ing local  assessment  is  fixed  by  statutory  provision  or  local 
ordinance,  an  assessment  according  to  some  other  rule  or 
method  will  be  fatally  defective.  The  method  to  be  pursued 
is  one  of  legislative  expediency.  Shoemaker  v.  United  States, 
147  U.  S.  282,  13  Sup.  Ct.  361,  27  L.  Ed.  170 ;  Cass  Farm  Co. 
v.  City  of  Detroit,  181  U.  S.  396,  21  Sup.  Ct.  644,  645,  45 
L.  Ed.  914;  1  Abbott  on  Municipal  Corporations,  par.  344; 
Ware  et  al.  v.  City  of  Jerseyville,  158  111.  234,  41  N.  E.  736 ; 
Gleason  v.  Barnett,  106  Ky.  125,  50  S.  W.  67.  "An  assess- 
ment purporting  to  be  made  according  to  the  benefits  will 
not  be  sustained,  although  the  board  making  it  says  they 
viewed  the  premises  and  exercised  their  judgment  with  the 
facts,  and  circumstances  show  quite  conclusively  that  they 
could  not  have  exercised  their  judgment  in  arriving  at  the 
result.' '  Kersten  v.  City  of  Milwaukee,  106  Wis.  200,  81  N. 
W.  948,  1103,  48  L.  R.  A.  851.  Departure  by  the  local 
authorities  in  levying  a  special  assessment  from  the  method 
provided  for  by  the  statute  and  charter  of  the  city  is  fatal 
to  the  assessment.  Hayes  v.  Douglas  County,  92  Wis.  429,  53 
Am.  St.  Rep.  926,  65  N.  W.  482,  31  L.  R.  A.  213.  Where 
property  owners  have  no  notice  of  a  meeting  of  which  no 
notice  in  fact  was  given,  they  cannot  be  held  to  be  estopped 
from  asking  such  confirmation  by  reason  of  not  having  taken 
an  appeal  in  the  time  provided  for  in  the  statute.  Paulsen 
v.  Portland,  149  XL  S.  30,  13  Sup.  Ct.  750,  37  L.  Ed.  637 ; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616 ;  Stuart 
v.  Palmer,  74  N.  T.  183;  Hutcheson  v.  Storrie,  92  Tex.  685, 
71  Am.  St.  Rep.  884,  51  S.  W.  848,  45  L.  R.  A.  289.  Where 
the  proceedings  are  illegal  and  void,  no  such  estoppel  can 
arise.  1  Abbott  on  Municipal  Corporations,  par.  388;  Mulli- 
gan v.  Smith,  59  Cal.  206 ;  25  Am.  &  Eng.  Ency.  of  Law,  pp. 
1205,  1206.  Where  it  appears  that  property  owners  signed  a 
petition  for  condemnation,  they  are  not  estopped  from  ques- 
tioning the  legality  of  the  assessment.  Wakeley  v.  City  of 
Omaha,  58  Neb.  245,  78  N.  W.  511;  McLauren  v.  City  of 
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Grand  Forks,  6  Dak.  397,  43  N.  W.  710 ;  Strout  v.  Portland, 
26  Or.  294,  38  Pac.  126 ;  Howell  v.  Tacoma,  3  Wash.  711,  28 
Am.  St.  Rep.  83,  29  Pac.  447.  The  legislature  of  Arizona  did 
not  have  the  power  to  authorize  the  tax  collector  of  Pima 
county  to  use  the  name  of  the  territory  to  sue  a  party  for  an 
alleged  special  assessment  due  by  that  party  to  the  city  of 
Tucson.  People  v.  Albany  &  S.  B.  Co.,  57  N.  T.  161 ;  Suther- 
land on  Statutory  Construction,  sec.  321;  United  States  v. 
Sadie,  41  Fed.  398. 

S.  L.  Kingan,  John  B.  Wright,  and  Wm.  M.  Lovell,  for 
Appellee. 

Notice  is  given  to  the  taxpayer  to  appear  before  the  assess- 
ment committee  at  a  fixed  time  and  place.  One  such  notice 
is  sufficient.  It  brings  the  party  into  the  proceeding.  Spen- 
cer v.  Merchant,  125  U.  S.  355,  356,  8  Sup.  Ct.  921,  31  L.  Ed. 
763.  Provision  is  made  by  law  for  the  correction  of  errors 
and  irregularities  of  assessors  in  the  assessment  on  property 
for  the  purpose  of  taxation.  If  not  corrected  by  some  of  the 
methods  pointed  out  by  the  statutes,  they  are  conclusive,  what- 
ever errors  may  have  been  committed  in  the  assessment. 
Stanley  v.  Supervisors,  121  U.  S.  550,  7  Sup.  Ct.  1234,  30  L. 
Ed.  1000.  Where  the  statute  provides  a  special  remedy,  it 
excludes  every  other.  Dollar  Savings  Bank  v.  United  States, 
19  Wall.  227,  22  L.  Ed.  80.  If  a  body  to  whom  jurisdiction 
is  given  misuse  the  power  or  exercise  it  wrongfully,  this  does 
not  oust  the  body  of  jurisdiction.  Stanley  v.  Supervisors, 
121  U.  S.  550,  7  Sup.  Ct.  1234,  30  L.  Ed.  1000.  "The  pre- 
sumption is  in  favor  of  the  validity  of  a  special  tax,  and  the 
burden  is  on  the  owner  to  show  the  contrary."  Auditor  v. 
Maier,  95  Mich.  127,  54  N.  W.  640;  In  re  Hebrew  Asylum, 
70  N.  T.  476.  "Assessments  for  public  improvements  are 
presumed  to  be  regular,  and  there  must  be  some  substantial 
reason  for  holding  them  invalid."  2  Smith  on  Modern  Law 
of  Municipal  Corporations,  par.  1264,  b.  "Where  a  party 
has  appeared  and  been  heard  in  a  proceeding,  there  is  no 
color  for  his  contention  that  he  has  been  deprived  of  his  prop- 
erty without  due  process  of  law."  Lynde  v.  Lynde,  181 U.  S. 
186,  21  Sup.  Ct.  555,  45  L.  Ed.  810 ;  9  Fed.  Stats.  Annot. 
(Constitution),  pp.  525,  526;  Hodge  v.  Muscatine  County, 
196  U.  S.  281,  25  Sup.  Ct.  237,  49  L.  Ed.  477 ;  Pittsburg  v. 
Board  of  Public  Works,  172  U.  S.  45,  19  Sup.  Ct.  90,  43  L. 
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Ed.  354 ;  Winona  v.  Minnesota,  159  U.  S.  537,  16  Sup.  Ct.  83, 
40  L.  Ed.  247 ;  Paulsen  v.  Portland,  149  U.  S.  41,  13  Sup.  Ct. 
750,  37  L.  Ed.  637,  citing  McMillan  v.  Anderson,  95  U.  S. 
37,  24  L.  Ed.  335 ;  Hagar  v.  Reclamation  District,  111  U.  S. 
701,  4  Sup.  Ct.  663,  28  L.  Ed.  569;  Spencer  v.  Merchant, 
125  U.  S.  345,  8  Sup.  Ct.  Rep.  921,  31  L.  Ed.  763.  Even 
where  the  time  allowed  by  the  statute  in  which  to  make  an 
appeal  is  manifestly  insufficient,  the  courts  will  not  inquire 
into  the  wisdom  of  the  legislature  in  establishing  the  period 
of  legal  bar.  Cooley's  Constitutional  Limitations,  7th  ed.,  p. 
524.  "Where  the  law  requires  a  written  record  of  an  official 
act,  the  writing  is  the  best  evidence  of  that  act."  Pease  v. 
Smith,  24  Pick.  122;  Farnsworth  Co.  v.  Band,  65  Me.  19; 
State  v.  Green,  15  N.  J.  L.  88 ;  Whiting  v.  Ellsworth,  85  Me. 
301,  27  Atl.  177.  Where  a  property  owner  fails  to  repudiate 
the  action  of  the  assessing  body  in  levying  assessment  for 
special  improvemenls,  he  is  bound  by  the  assessment,  even 
though  an  error  has  been  made  by*  the  board  on  levying  the 
assessment.  Thompson  v.  People,  184  111.  17,  56  N.  E.  383 ; 
Alley  v.  City  of  Lebanon,  146  Ind.  125,  44  N.  E.  1003; 
Clinton  v.  City  of  Portland,  26  Or.  419,  38  Pac.  407;  Mc- 
Sherry  v.  Wood,  102  Cal.  651,  36  Pac.  1010 ,  citing  Borland 
v.  McGlynn,  47  Cal.  47;  Hemmelmawn  v.  Hoadley,  44  Cal. 
276 ;  City  of  New  Whatcom  v.  BellingJtam  Bay,  18  Wash.  181, 
51  Pac.  360. 

In  effect,  the  action  of  the  city  council  in  confirming  the 
assessment  amounts  to  a  judgment  that  the  tax  is  a  valid  tax. 
McNamee  v.  City  of  Tacoma,  24  Wash.  591,  64  Pac.  791; 
Annie  Wright  Seminary  v.  City  of  Tacoma,  23  Wash.  109, 
62  Pac.  444. 

"A  failure  to  appear  before  the  assessors  on  grievance  day 
operated  as  a  waiver  of  all  but  jurisdictional  defects."  In 
re  Winegard,  78  Hun,  58,  28  N.  Y.  Supp.  1039.  "The  ques- 
tion of  special  benefit  and  the  property  to  which  it  extends 
is  of  necessity  a  question  of  fact."  Spencer  v.  Merchant,  125 
U.  S.  353,  8  Sup.  Ct.  921,  31  L.  Hd.  763 ;  New  Whatcom  v. 
Bellingham  Bay,  16  Wash.  135,  47  Pac.  236 ;  People  v.  Com- 
mon  Council,  114  App.  Div.  326,  99  N.  Y.  Supp.  660,  661. 

Objections  must  be  made  before  the  assessing  body  or  they 
cannot  be  raised.  Eigman  v.  Sioux  City,  129  Iowa,  291,  105 
N.  W.  524. 
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"Where  a  party  accepts  a  benefit  under  an  assessment,  he 
will  be  estopped  from  denying  its  validity.' '  Welty  on  As- 
sessments, sec.  318 ;  Fitzhugh  v.  City  of  Bay  City,  109  Mich. 
581,  67  N.  W.  904 ;  Richcreek  v.  Moorman,  14  Ind.  App.  370, 
42  N.  E.  943 ;  People  v.  Many,  89  Hun,  138,  35  N.  Y.  Supp. 
78 ;  Wingate  v.  City  of  Tacoma,  13  Wash.  603,  43  Pac.  874 ; 
Wilson  v.  City  of  Salem,  24  Or.  511,  34  Pac.  9,  691  -,  citing  2 
Hermann  on  Estoppel,  sec.  1221;  Elliott  on  Roads  and 
Streets,  420 ;  Kellogg  v.  Ely,  15  Ohio  St.  64 ;  People  v.  Com- 
mon Council  etc.  of  Utica,  65  Barb.  9;  Darst  v.  Griffin,  31 
Neb.  668,  48  N.  W.  819;  Loder  v.  McOovern,  48  N.  J.  Eq. 
275,  27  am.  St.  Rep.  446,  22  Atl.  199 ;  Taber  v.  Ferguson, 
109  Ind.  227,  9  N.  E.  723;  Presinger  v.  Harness,  114  Ind. 
491,  16  N.  E.  495. 

SLOAN,  J. — This  is  a  suit  brought  in  the  court  below  by 
the  treasurer  and  ex  officio  tax  collector  of  Pima  county,  in 
the  name  of  the  territory,  against  Allan  R.  English  and  his 
wife,  to  collect  a  delinquent  special  assessment  levied  by  the 
city  of  Tucson  against  the  property  of  the  defendants  to  the 
suit.  The  assessment  was  levied  under  the  provisions  of 
chapter  2  of  title  11  of  the  Revised  Statutes  of  1901  to  pay, 
in  part,  for  the  improvement  of  Congress  street  in  said  city. 
The  improvement  consisted  of  the  widening  of  said  street 
by  the  condemnation  of  block  No.  206,  commonly  known  as 
"the  Wedge.' '  The  amount  assessed  against  the  property  of 
the  defendants  to  the  action  was  the  sum  of  $12,533.75.  The 
prayer  of  the  complaint  was  for  this  amount,  with  interest 
and  costs.  Judgment  was  entered  for  plaintiff  in  the  action, 
and  from  this  judgment  the  defendants  have  appealed. 

The  first  question  presented  for  our  consideration  by  the  ap- 
pellants is  as  to  the  rights  of  the  territory,  at  the  relation 
of  the  treasurer  and  ex  officio  tax  collector  of  Pima  county, 
to  bring  this  suit.     The  assessment  waj/levied  in  December, 

1903.  Warrant  for  the  collection  of  this  assessment  was  is- 
sued by  the  mayor  and  recorder  of  the  city  to  the  city  as- 
sessor and  tax  collector  on  the  fifteenth  day  of  February, 
1901.     The  assessment  became  delinquent  on  December  21, 

1904.  Thereafter  the  city  tax  collector  made  a  report  of  all 
the  delinquent  special  assessments  to  the  treasurer  and  ex 
officio  tax  collector  of  Pima  county,  who  thereupon  incorpo- 
rated said  list,  including  the  special  assessment  levied  against 
the  property  of  appellants,  with  the  county  delinquent  list. 
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The  said  special  assessment  was  thereafter  and  for  the  year 
1904  entered  upon  the  back  tax  book  of  said  county.  The 
said  tax  collector  thereupon  brought  this  suit. 

It  is  contended  by  counsel  for  appellants  that  Act  No.  92, 
page  148,  of  the  Laws  of  1903,  providing  for  suits  to  be  in- 
stituted to  recover  delinquent  taxes  by  the  tax  collectors  of 
the  several  counties  in  the  name  of  the  territory,  has  no  ap- 
plication to  delinquent  special  assessments  levied  by  cities 
under  the  provisions  of  said  chapter  2,  title  11,  Revised  Stat- 
utes. Paragraph  483  of  the  Revised  Statutes  of  1901,  being 
section  19  of  said  chapter  2,  title  11,  provides  th&  when 
the  city  collector  shall  be  unable,  before  the  twen^BJrst  day 
of  December  of  the  year  in  which  any  special  assessment  is 
made,  to  collect  any  such  special  assessment,  he  shall  deliver 
the  delinquent  list  of  all  the  lands,  town  lots  and  real  prop- 
erty upon  which  he  shall  have  been  unable  to  collect  such 
special  assessments,  with  the  amount  of  the  same  due  and 
unpaid,  to  the  tax  collector  of  the  county,  who  shall  incorpo- 
rate said  list  with  the  county  delinquent  list.  The  next  sec- 
tion provides  that  the  tax  collector  of  the  county  shall  sell 
delinquent  city  property  for  city  delinquent  special  assess- 
ments at  the  same  time  and  in  the  same  manner  as  real  prop- 
erty is  required  to  be  sold  by  law  for  county  and  territorial 
delinquent  taxes.  These  sections,  considered  alone,  might  well 
be  construed  as  excluding  any  other  method  of  collecting 
delinquent  special  assessments  than  as  therein  provided,  which 
was  the  method  provided  by  the  general  revenue  laws  of  the 
territory  for  the  collection  of  delinquent  taxes  on  real  prop- 
erty in  force  at  the  time  chapter  2,  title  2,  took  effect.  We 
think,  however,  that  paragraph  488  should  be  construed  with 
paragraph  484  in  this  connection.  Paragraph  488  reads: 
"The  general  revenue  laws  of  this  territory  in  reference  to 
proceedings  for  the  collection  of  delinquent  taxes  on  real 
property,  the  sale  thereof,  the  executions  of  certificates  of 
sale  and  deeds  thereon,  the  force  and  effect  of  such  deeds 
and  sales,  and  all  other  laws  in  relation  to  the  enforcement 
and  collection  of  delinquent  taxes  and  redemption  6f  tax 
sales,  except  as  herein  otherwise  provided,  shall  be  applicable 
to  proceedings  to  collect  such  special  assessments. ' '  Act  No. 
92,  page  148,  of  the  Laws  of  1903,  repealed  the  general 
revenue  law  of  the  territory  in  reference  to  proceedings  for 
the  collection  of  delinquent  taxes  on  real  property.  By  this 
Act  the  tax  collector  was  deprived  of  his  power  to  sell  real 
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property  for  delinquent  taxes  levied  thereon.  In  lien  of 
such  sale  the  statute  provided  for  suits  to  be  instituted 
against  the  several  delinquent  taxpayers  by  the  tax  collector 
in  the  name  of  and  for  the  use  of  the  territory.  Unless, 
therefore,  the  act  of  1903  applies  to  delinquent  special  as- 
sessments, there  would  be  no  method  provided  by  the  existing 
statutes  for  the  sale  of  delinquent  city  property  for  delin- 
quent special  assessments.  A  reading  of  section  84  (page 
150)  of  the  act  will  make  it  clear  that  the  intent  of  the  legis- 
lature was  to  make  the  method  of  collecting  delinquent  taxes 
provided  for  in  the  act  applicable  to  all  delinquent  taxes 
which  may  appear  on  the  tax-roll.  Said  section  reads: 
"  Within  sixty  days  after  the  taking  effect  of  this  chapter, 
and  every  year  thereafter,  within  thirty  days  after  the  settle- 
ment of  the  tax  collector,  the  several  clerks  of  the  county 
boards  of  supervisors  in  each  county  in  this  territory,  shall 
make  in  a  book  to  be  called  the  'back  tax  book'  a  correct 
list  in  numerical  order  of  all  tracts  of  land  and  town  lots 
on  which  back  taxes  shall  be  due  in  such  county,  city  or  town, 
setting  forth  opposite  each  tract  of  land  or  town  lot  the 
name  of  the  owner,"  etc.  Again,  section  96  (page  156)  of 
said  act  reads:  "All  back  taxes,  of  whatever  kind,  appearing 
due  upon  delinquent  real  estate  shall  be  extended  in  the 
'back  tax  book'  made  under  the  chapter,  and  collected  by  the 
tax  collector  under  authority  of  this  chapter."  We  conclude, 
therefore,  that  this  suit  has  properly  been  brought  in  the 
name  of  the  territory,  at  and  by  the  relation  and  to  the  use 
of  the  treasurer  and  tax  collector  of  the  county. 

It  is  further  claimed  by  the  appellants  that  the  assessment 
made  by  the  city  against  their  property  was  erroneous,  for 
two  reasons:  First,  that  the  committee  appointed  under  the 
provisions  of  paragraph  472,  being  section  8  of  chapter  2, 
title  2,  to  estimate  what  proportion  of  the  cost  of  the  im- 
provement made  should  be  taxed  against  the  property  of  ap- 
pellants, erred  in  the  respect  that  it  divided  the  cost  of  the 
improvement  by  the  arbitrary  front-foot  rule,  and  assessed 
the  property  of  appellants  upon  that  basis,  and  not  upon 
the  basis  of  benefits  derived  from  such  improvement.  Second, 
it  improperly  assessed  the  property  of  appellants,  in  that  the 
committee  took  into  consideration  the  value  to  appellants  of 
a  certain  narrow  strip  of  land,  lying  between  the  lot  of  ap- 
pellants and  Congress  street,  left  open  and  unoccupied  in 
the  widening  and  improvement  of  said  street.    Even  should 
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the  record  sustain  counsel  for  appellants  in  their  contention 
that  the  committee,  in  the  respects  named,  improperly  as- 
sessed the  property  of  appellants,  it  does  not  follow  that  the 
latter  may  successfully  defend  this  suit  upon  these  grounds. 
The  general  rule  applicable  to  all  assessments  is  stated  in 
Stanley  v.  Supervisors,  121  U.  S.  550,  7  Sup.  Ct.  1239,  30  L. 
Ed.  1000,  as  follows:  "In  nearly  all  the  states,  probably  in 
all  of  them,  provision  is  made  by  law  for  the  correction  of  er- 
rors in  irregularities  of  assessors  in  the  assessment  of  prop- 
erty for  the  purposes  of  taxation.     This  is  generally  through 
boards  of  revision  or  equalization,  as  they  are  often  termed, 
with  sometimes  a  right  of  appeal  from  their  decision  to  the 
courts  of  law.  ...  To  these  boards  of  revision,  by  whatever 
name  they  may  be  called,  the  citizen  must  apply  for  relief 
against  excessive  and  irregular  taxation,  where  the  assessing 
officers  had  jurisdiction  to  assess  the  property.     Their  action 
is  judicial  in  its  character.    They  pass  judgment  on  the  value 
of  the  property  upon  personal  examination  and  evidence  re- 
specting it.     Their  action  being  judicial,  their  judgments  in 
cases  within  their  jurisdiction  are  not  open  to  collateral  at- 
tack.   If  not  corrected  by  some  of  the  modes  pointed  out  by 
statute,  they  are  conclusive,  whatever  errors  may  have  been 
committed    in    the    assessment."    Paragraph    478,    Revised 
Statutes  of  1901,  provides  that:  "If  the  owner  of  any  par- 
cel of  land  assessed  for  such  improvement  by  special  tax  feels 
himself  aggrieved  by  reason  of  the  determination  made  by 
the  common  council,  he  may  within  twenty  (20)  days  after 
the  date  of  such  determination,  appeal  therefrom  to  the  dis- 
trict  court.' '    Paragraph   479    provides   that:  "The  appeal 
given  by  the  last  section  shall  be  the  only  remedy  of  the 
owner  of  any  parcel  of  land,  or  of  any  person  interested  there- 
in,  affected  by  said  improvement,   for  the  redress   of  any 
grievance  he  may  have  by  reason  of  the  making  of  such  im- 
provement.' '    We  construe  the  latter  paragraph  to  mean  that 
the  remedy  by  appeal  excludes  all  other  remedies  where  the 
grievance  complained  of  is  one  that  the  common  council  has 
power  to  remedy.     The  common  council  would  not  have  the 
power  to  remedy  any  grievance  arising  from  some  jurisdic- 
tional defect  in  the  proceedings  which  would  render  subse- 
quent proceedings  void.     There  could  be  no  doubt  but  that, 
under  the  statute,  if  the  committee  had  erroneously  assessed 
the  property  of  appellants  by  applying  an  arbitrary  front- 
foot  rule,  or  by  improperly  including  a  possible  use  by  ap- 
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pellants  of  a  vacant,  piece  of  ground  belonging  to  the  city 
as  among  the  benefits  accruing  to  the  property  of  appellants 
by  reason  of  the  improvement  made,  such  errors  were  within 
the  power  of  the  common  council  to  correct  so  as  to  give 
validity  to  subsequent  proceedings.  It  is  quite  clear,  there- 
fore, that  under  the  statutes  above  quoted,  the  only  remedy 
available  to  the  appellants  for  the  correction  of  any  irregu- 
larity in  the  assessment  in  any  of  the  respects  complained 
of  was  an  appeal  to  the  district  court  within  twenty  days 
after  the  committee  had  reported  its  action  to  the  common 
council  and  the  latter  had  made  its  determination  by  affirming 
the  report. 

Counsel  for  appellants  seek  to  avoid  the  effect  of  the  stat- 
ute with  the  suggestion  that  appellants  had  no  notice,  actual 
or  constructive,  of  the  time  when  the  common  council  would 
act  upon  the  report  of  the  committee,  and  had  no  notice, 
actual  or  constructive,  of  the  actual  determination  of  this 
matter  by  the  common  council  until  after  the  statutory  time 
for  taking  the  appeal  had  elapsed,  and  that,  therefore,  appel- 
lants had  no  opportunity  to  avail  themselves  of  the  remedy 
by  appeal.  The  statute  does  not  provide  for  notice  to  the 
property  owners  affected  of  the  time  when  the  common  coun- 
cil shall  act  upon  the  report  of  the  committee,  and  the  record 
does  not  show  that  any  such  notice  was  given.  The  statute 
does  provide  for  notice  to  be  given  such  property  owners  of 
the  time  and  place  of  the  hearing  by  the  assessment  com- 
mittee. It  is  shown  by  the  record  and  found  by  the  court 
that  the  appellants  did  receive  such  notice  and  were  repre- 
sented before  the  committee  at  the  time  the  assessment  was 
levied.  Following  the  analogy  of  court  proceedings  the  ap- 
pellants had  their  "day  in  court,' '  and,  being  in  court,  were 
chargeable  with  notice  of  all  proceedings  thereafter  taken 
in  accordance  with  the  statute.  It  was  their  duty,  in  case 
they  desired  to  appeal  from  the  action  of  the  common  coun- 
cil, to  follow  up  the  proceedings  and  ascertain  what  was 
being  done.  It  is  not  pleaded,  nor  was  it  attempted  to  be 
shown  by  appellants,  that  fraud  was  practiced  upon  them 
which  prevented  their  ascertaining  the  time  when  the  con- 
firmation was  to  be  made  and  from  taking  their  appeal  within 
the  statutory  time  thereafter.  We  think  the  appellants,  by 
failing  to  appeal,  have  lost  their  remedy  for  correcting  any 
error  which  may  have  been  made  by  the  assessment  com- 
mittee in  assessing  the  special  tax  against  their  property. 
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Another  reason  which  may  be  urged  against  the  right  of  ap- 
pellants to  raise  these  objections  in  this  connection  arises 
under  a  provision  in  paragraph  483,  Revised  Statutes  of  1901. 
This  provision  is  as  follows:  "And  in  any  action  before  any 
court,  wherein  the  question  of  the  validity  of  such  assess- 
ment is  an  issue,  no  defense  or  objection  shall  be  made  or 
heard,  which  might  have  been  interposed  in  the  proceedings 
for  the  making  of  such  assessment  or  the  application  for  the 
confirmation  thereof."  As  we  have  stated,  the  record  dis- 
closes that  the  appellants  had  notice  of  the  proceedings  for 
the  making  of  the  assessment  and  were  actually  represented 
at  the  time  of  the  assessment  before  the  assessment  com- 
mittee. It  does  not  appear  that  they  made  any  objection  to 
the  assessment,  either  to  the  committee  or  to  the  common 
council.  They  are,  therefore,  under  the  statute,  concluded 
from  raising  the  objections  specified  in  this  proceeding  as 
a  defense  to  the  action. 

The  objection  raised  to  the  proceedings  by  appellants,  that 
the  property  was  not  subject  to  the  special  assessment  for  the 
reason  that  it  was  not  contiguous  to  the  improvement  made, 
cannot  avail  them,  inasmuch  as  the  complaint  states  that  their 
property  was  so  contiguous,  which  allegation  is  not  contro- 
verted by  the  answer,  and  must  therefore  be  taken  to  be  true. 
Evans  v.  Qlencross,  4  Ariz.  222,  36  Pac.  212. 

We  find  no  reversible  error  in  the  record,  and  judgment 
is  therefore  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 

XI  Aril.— 1 
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[Cml  No.  976.    Filed  March  22,  1907.] 
[89  Pac.  644.] 

L.  BONEBRAKE,  Plaintiff  and  Appellant,  v.  R.  S.  HUNT, 
Sheriff  of  Cochise  County,  and  NATIONAL  SURETY 
COMPANY,  Defendants  and  Appellees. 

1.  Sheriff — Bond — False  Imprisonment — Complaint — Sufficiency. — 
A  complaint  for  recovery  on  a  sheriff's  bond  for  false  imprisonment 
on  plaintiff's  arrest  by  the  sheriff's  deputy,  though  it  negatives  the 
conditions  upon  which  a  lawful  arrest  could  have  been  made  with- 
out a  warrant,  is  insufficient  where  it  does  not  allege  that  he  was 
arrested  without  a  warrant,  nor  on  general  terms  charge  that  the 
arrest  was  unlawful. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

A.  Y.  Wright,  and  W.  S.  Bartlett,  for  Appellant 

NAVE,  J. — R.  S.  Hunt,  one  of  the  appellees,  was  during 
all  of  the  time  mentioned  in  the  complaint  in  this  case  sheriff 
of  Cochise  county.  The  National  Surety  Company,  the  other 
appellee,  is  surety  upon  Hunt's  official  bond  as  such  sheriff. 
One  Davis  was  Hunt's  deputy.  The  appeUant  seeks  in  this 
action  to  recover  damages  from  the  sheriff  and  the  surety 
upon  his  official  bond  by  reason  of  an  arrest  of  appellant  by 
Deputy  Sheriff  Davis.  A  general  demurrer  to  the  complaint 
was  sustained.  Plaintiff  having  declined  to  amend,  judg- 
ment was  rendered,  and  plaintiff  has  appealed. 
.  The  argument  of  appellant  is  directed  exclusively  to  es- 
tablish that  the  sheriff  and  the  sureties  upon  his  official  bond 
are  liable  in  damages  for  a  false  imprisonment  made  under 
color  of  his  office  by  the  sheriff's  deputy.  An  examination 
of  the  complaint  discloses  that  it  is  unnecessary  to  consider 
this  interesting  question.  It  is  not  averred  that  the  deputy 
unlawfully  arrested  the  plaintiff.  It  is  charged  "that  said 
arrest  and  imprisonment  was  unlawful,  as  plaintiff  at  the 
time  of  said  arrest  and  imprisonment  was  duly  sober,  and  was 
neither  committing,  nor  attempting  to  commit,  any  crime  or 
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public  offense;  that  said  arrest  was  made  in  the  night-time; 
that  no  felony  had  been  committed  by  plaintiff;  that  no 
charge  had  been  made,  or  was  made,  either  by  said  deputy 
sheriff,  or  to  him  by  any  person,  that  said  plaintiff  had  com- 
mitted a  felony,  nor  was  there  any  cause  to  believe  that  this 
plaintiff  had  committed  a  felony  or  any  public  offense." 
Plaintiff  has  negatived  certain  conditions  which  characterize 
lawful  arrests.  The  matters  he  has  enumerated  have  to  do 
with  the  authority  of  peace  officers  to  make  arrests  without 
warrant.  But  it  is  nowhere  alleged  that  this  arrest  was  made 
without  warrant,  nor  even  in  general  terms  that  it  was  un- 
lawful. Every  allegation  in  the  complaint  may  be  true,  yet 
the  plaintiff  may  lawfully  have  been  arrested  by  the  deputy 
pursuant  to  a  warrant.  «By  reason  of  these  facts  it  does  not 
appear  from  the  complaint  that  the  deputy  sheriff  committed 
a  breach  of  duty.  Wherefore  unquestionably  there  is  not 
charged  a  breach  of  the  conditions  of  the  sheriff's  official 
bond. 

The  judgment  of  the  district  court  is  affii vied. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  978.    Filed  March  22, 1907.] 
[89  Phc  512.] 

MONTEZUMA  CANAL  COMPANY,  a  Corporation,  De- 
fendant and  Appellant,  v.  SMITHVILLE  CANAL  COM- 
PANY  et  al.,  Plaintiffs  and  Appellees. 

1.  Appeal  and   Error — Record — Review — Scope. — An   assignment   of 

error  that  the  court  erred  in  rendering  a  certain  decree,  for  the 
reason  that  the  same  is  not  within  the  issues  made  by  the  pleadings 
in  the  case,  cannot  be  considered  where  the  pleadings  are  not 
contained  in  the  record. 

2.  Same — Same — Same — Same. — An    assignment    that  the  court    erred 

in  refusing  to  receive  in  evidence  the  judgment  of  the  court  in 
another  case  cannot  be  considered  where  there  is  no  bill  of  excep- 
tions and  reporter's  transcript  has  not  been  certified  as  such. 

3.  Waters  and  Watercourses — Irrigation — Distribution  of  Water — 

Bey.  Stats.  Ariz.  1901,  par.  1431,  Construed — Judgment — Water 
Commissioner. — Where  the  court  has  determined  the  priority  of  s> 
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large  number  of  water  users  to  the  waters  of  a  certain  river  for 
irrigation  purposes,  and  decreed  what  amount  the  several  parties 
were  entitled  to  divert  from  said  river,  and  appointed  a  water  com- 
missioner, with  authority  to  enter  upon  all  canals,  dams,  gates,  etc, 
used  in  distributing  the  water  to  be  diverted  by  such  canals  under 
the  decree  for  the  benefit  of  various  parties,  and  to  make  such  rules 
and  regulations  as  he  should  deem  proper  and  expedient  to  be  ob- 
served by  the  parties  to  the  suit  for  the  distribution  and  use  of 
said  water,  the  power  given  to  said  commissioner  was  merely  an 
administrative,  and  not  judicial,  discretion  and  his  appointment  was 
a  proper  method  to  carry  the  decree  into  effect,  not  only  under  para- 
graph 1431,  supra,  but  also  under  the  exercise  of  the  common-law 
and  chancery  jurisdiction  of  the  court  to  provide  all  necessary  means 
to  carry  out  its  judgment  and  decree. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Graham. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Charles  L.  Rawlins,  and  Thomas  Armstrong,  Jr.,  for  Ap- 
pellant. 

Walter  Bennett,  and  T.  S.  Bunch,  for  Appellees. 

KENT,  C.  J.— This  is  a  suit  brought  by  the  Smithville 
Canal  Company  and  a  large  number  of  water  users  under 
such  canal,  and  the  Central  Canal  Company  and  the  water 
users  under  such  canal,  against  all  the  other  canals  in  the 
Upper  Gila  Valley,  taking  their  water  from  the  Gila  river, 
praying  that  it  be  adjudged  and  decreed  that  the  individual 
plaintiffs,  shareholders  in  said  canal  companies,  be  decreed 
to  be  the  appropriators  of  a  certain  amount  of  the  water 
in  said  river,  and  that  the  defendants  be  restrained  from 
interfering  with  such  right,  and  that  the  defendants  be  re- 
quired to  set  forth  what  right  and  claims,  if  any,  they  have 
in  and  to  the  water,  and  that  such  rights  be  determined  ac- 
cording to  the  priorities.  All  the  defendant  canal  companies 
answered  in  the  case,  and  the  majority  of  them  joined  in 
their  answer  the  individual  water  users  under  them.  The  San 
Jose  Canal  Company  also  filed  a  cross-bill  against  the  plain- 
tiffs, and  its  codefendants,  asking  that  the  rights  of  the 
water  users  under  such  canal  to  the  water  be  determined  and 
decreed  to  be  prior  to  the  rights  of  the  other  parties  to  the 
action.  The  Montezuma  Canal  Company,  one  of  the  defend- 
ants, answered  for  itself  alone,  but  set  up  in  its  answer  the 
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individual  appropriations  claimed  by  it  for  the  water  users 
under  it,  and  filed  an  answer  to  the  cross-bill  of  the  San 
Jose  Canal  Company,  which  answer  was  further  in  the  nature 
of  a  cross-bill  against  the  San  Jose  Canal  Company,  and  in 
which  answer  and  cross-bill  the  Montezuma  Canal  Company 
made  all  of  its  water  users  plaintiffs,  and  all  of  the  water 
users  under  the  San  Jose  Canal  defendants;  and  in  addition 
to  setting  up  the  rights  of  the  water  users  under  the  Monte- 
zuma  Canal,  as  against  the  water  users  under  the  San  Jose 
Canal,  further  pleaded  a  former  judgment  of  the  district  court 
of  Graham  county,  which  it  claimed  to  be  in  bar  of  this  ac- 
tion as  against  the  San  Jose  Canal  Company  and  certain 
other  defendants.  Upon  the  motion  of  the  defendants,  the 
court  entered  an  order  making  all  the  individual  shareholders 
in  all  the  defendant  canal  companies  parties  to  the  action. 
The  case  was  tried  before  the  court,  without  a  jury,  and  a 
large  number  of  witnesses  examined  as  to  the  dates  of  the 
construction  of  the  canals,  referred  to,  and  of  the  times  of 
the  appropriation  of  water  by  means  of  said  canals  by  all 
of  the  water  users  thereunder,  and  the  owners  of  land  irriga- 
ble therefrom ;  the  testimony  consisting  of  many  hundreds  of 
pages  of  closely  typewritten  matter.  The  court  from  the  tes- 
timony made  findings  showing  the  amount  of  land  in  culti- 
vation under  each  canal  during  each  year  since  its  inception, 
and  then  apportioned  the  entire  supply  in  the  river  to  the 
several  canals  in  the  order  of  the  priority  of  the  aggregate 
acreage  irrigated  under  each  canal  during  each  year  of  its 
existence,  the  right  to  appropriate  the  water  by  such  canals 
thus  being  made  entirely  dependent  upon  the  priority  of  ap- 
propriation by  its  water  users,  and  prepared  an  elaborate 
table  of  computation,  based  thereon,  and  appointed  a  com- 
missioner to  enforce  and  carry  out  the  decree  of  the  court. 
From  this  judgment  the  Montezuma  Canal  Company  alone, 
of  all  the  parties  interested,  has  appealed. 

There  is  no  bill  of  exceptions  or  statement  of  facts,  and, 
while  the  reporter's  transcript  of  evidence  has  been  sent  up 
to  this  court,  it  has  not  been  certified  by  the  judge  below. 
The  appellant  has  furnished  us  an  abstract  of  record,  which 
contains  the  complaint,  the  answer  of  the  San  Jose  Irrigat- 
ing Company,  the  answer  of  Prank  Dysart,  the  answer  of 
the  Montezuma  Canal  Company,  the  answer  and  cross-com- 
plaint of  the  San  Jose  Irrigating  Company,  the  findings  and 
conclusions  of  law,  judgment,  motion  for  a  new  trial,  minute 
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entries,  notice  of  appeal,  and  what  were  purported  to  be  cer- 
tain proceedings  in  certain  former  cases  in  the  district  court ; 
but  the  pleadings  of  the  other  defendants  are  omitted,  and 
the  testimony  is  not  included. 

The  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  rendering  any  decree  herein  affecting  the  rights  of  all  water 
users  in  the  Upper  Gila  Valley  to  the  use  of  the  water  of 
the  Upper  Gila  river,  for  the  reason  that  the  same  is  not 
within  the  issue  made  by  the  pleadings  in  this  case."  As  the 
pleadings  are  not  before  us,  we  cannot  consider  this  assign- 
ment. 

The  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  attempting  by  its  decree  to  control  the  rights  of  all 
appropriators  and  water  users  on  the  Upper  Gila  river,  and 
thereby  affecting  the  rights  of  this  appellant,  for  the  reason 
that  none  of  the  appropriators  or  water  users  except  as  the 
owners  of  canals  were  parties  to  this  action  or  subject  to  the 
jurisdiction  of  the  court."  Apart  from  the  fact  that  the 
state  of  the  record  would  seem  to  preclude  our  determining 
whether  this  assignment  is  well  founded,  it  appears  from 
the  minute  entries  that  an  order  was  made  by  the  court,  on 
motion  of  the  defendants,  bringing  in  all  individual  appro- 
priators and  water  users  of  the  canal  companies,  and  it  does 
not  appear  from  the  record  that  any  question  was  raised 
in  court  below  by  the  appellant  as  to  any  noncompliance  with 
this  order. 

The  third  assignment  of  error  is  as  follows:  "The  court 
erred  in  making  any  findings  or  decree  granting  priorities  to 
the  use  of  the  public  waters  of  the  Gila  river  to  canals  or 
canal  companies  not  actual  beneficial  appropriators  and  users 
of  water,  for  the  reason  that  such  rights  exist  only  in  the 
owners  and  occupants  of  and  to  which  the  water  is  bene- 
ficially applied."  In  this  contention  we  think  the  appellant 
is  at  fault  in  its  construction  of  the  findings  and  decree  of 
the  court.  The  decree  does  not,  nor  do  the  findings,  give 
any  priority  to  the  use  of  the  water  to  any  canal  or  canal 
companies;  nor  does  the  court  find  or  decree  that  any  canal 
or  canal  company  was  an  appropriator  of  water.  The  court 
decreed  to  each  of  the  canal  companies  the  right  to  divert 
certain  amounts  of  water,  respectively,  but  as  carriers  merely, 
and  the  right  of  each  canal  company  so  to  divert  water  is 
made  solely  dependent  upon  the  rights  of  water  users  and 
appropriators  of  water  who  take  their  water  through    the 
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heads  of  the  several  canals  which  serve  them.  While  it  is 
true  that  the  court  did  not  decree  to  each  individual  the 
amount  of  water  appropriated  by  him  according  to  the 
priority  of  such  appropriation,  it  did  ascertain  the  dates  of 
the  original  application  of  water  to  the  land  under  the  sev- 
eral canals  by  such  water  users,  and  took  such  dates  of  ap- 
propriation as  a  basis  for  ascertaining  the  amount  which 
each  canal  might  properly  divert  at  all  stages  of  the  river 
for  the  use  of  its  individual  water  users.  The  court  found 
the  amount  of  land  in  cultivation  under  each  canal  during 
each  year  since  its  inception,  and  then  apportioned  the  entire 
supply  in  the  river  to  the  several  canals  in  the  order  of  the 
priority  of  the  aggregate  acreage  irrigated  under  each  canal 
during  each  year  of  its  existence.  The  decree  did  not  es- 
tablish rights  in  water  to  the  canals  or  canal  companies,  or 
priorities  as  to  such  canals  or  canal  companies,  but  in  effect 
decreed  to  the  actual  water  users  under  their  respective  canals 
the  water  to  which  they  were  entitled  by  virtue  of  their  sev- 
eral appropriations. 

The  fourth  assignment  of  error  is  insufficient  under  our 
rules,  and  does  not  seem  to  be  argued  in  the  brief  of  the 
appellant. 

The  fifth  and  sixth  assignments  of  error  are  based  upon 
the  alleged  error  of  the  court  below  in  refusing  to  receive  in 
evidence  a  judgment,  in  a  case  numbered  505  in  that  court, 
between  the  Montezuma  Canal  Company  and  the  San  Jose 
Irrigating  Company  and  certain  individual  defendants.  It 
is  stated  in  the  appellant's  abstract  that  this  decree  was  of- 
fered in  evidence,  and  that  it  was  excluded  by  the  court  upon 
objection;  but  as  there  is  no  bill  of  exceptions,  and  as  the 
reporter's  transcript  has  not  been  certified  as  a  bill  of  excep- 
tions, the  action  of  the  trial  court  in  that  respect  cannot  be 
reviewed  by  us. 

The  other  assignments  of  error  are  to  the  effect  that  the 
court  erred  in  appointing  a  water  commissioner  to  carry  out 
the  court's  decree;  the  contention  of  the  appellant  being  that 
the  court  has  by  such  appointment  of  a  water  commissioner 
given  judicial  functions  to  such  officer,  and  that  a  delegation 
of  judicial  functions  to  an  executive  officer  of  the  court  is 
beyond  the  power  of  the  court.  By  its  decree  the  court  ad- 
judged that  the  several  parties  to  the  suit  were  entitled  to 
receive  and  divert  from  the  river  each,  for  his  or  their  own 
lands,  from  time  to  time,  an  amount  of  water,  and  in  the 
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order  of  priority  as  shown  in  the  tabular  statement  thereto 
attached.  This  statement  showed  the  amount  of  water  which 
the  water  users  under  the  canals  were  entitled  to  divert  for 
their  use  at  the  different  stages  of  water  in  the  river,  and 
showed  the  accretions  to  the  surface  flow  at  the  head  of  the 
irrigating  system,  and  gave  the  approximate  amounts  thereof 
at  the  heads  of  the  thirty-one  canals.  The  decree  becomes 
operative  as  soon  as  the  water  in  the  river  is  at  such  a  stage 
that  it  is  insufficient  to  supply  all  the  canals  to  their  full 
capacity,  and  during  such  times  it  is  obvious  that  such  a 
decree  cannot  be  self-executing,  and  that  it  is  essential  that 
an  officer  of  the  court  be  continuously  upon  the  river  to 
regulate  the  amount  to  be  diverted  under  the  decree  by  each 
canal,  in  accordance  with  the  ever  varying  volume  of  water 
in  the  river,  and  according  to  the  tabulated  statement.  To 
give  effect  to  such  decree,  it  is  necessary  that  rules  and  regu- 
lations be  formulated  by  such  officer,  and  he  must  be  em- 
powered to  make  such  rules  and  regulations  as  are  reason- 
able and  necessary  to  carry  out  the  provisions  of  the  decree. 
A  commissioner  so  appointed  by  the  court  for  such  purpose 
is  an  executive  officer  of  the  court,  and  the  power  given  by 
the  court  to  such  commissioner  is  an  administrative  discre- 
tion, and  not  a  judicial  discretion.  It  is  a  proper  choice 
of  a  method  to  carry  the  decree  into  effect.  Paragraph  1431 
of  the  Revised  Statutes  of  1901,  under  the  head  of  "Judg- 
ments," provides  that  "the  court  shall  cause  its  judgment 
and  decree  to  be  carried  into  execution";  but,  apart  from 
such  statutory  authorization,  in  the  exercise  of  its  common- 
law  and  chancery  jurisdiction,  it  is  within  the  power  of  a 
court  of  general  jurisdiction  to  provide  all  necessary  means 
to  carry  out  its.  judgment  and  decree.  In  this  case  the  water 
commissioner  appointed  by  the  court  was  authorized,  in  the 
discharge  of  his  duties,  to  enter  upon  all  of  the  canals  in 
question,  their  dams,  gates,  flumes  and  other  structures  and 
appliances,  for  the  purpose  of  properly  distributing  and  con- 
trolling the  water  to  be  diverted  by  such  canals  under  the 
decree,  and  was  authorized  to  make  such  rules  and  regula- 
tions as  he  should  deem  proper  and  expedient  to  be  observed 
by  the  parties  to  the  suit  for  the  distribution  and  use  of  said 
water.  He  was  confined  in  the  exercise  of  his  powers  in  di- 
recting the  distribution  thereof  in  accordance  with  the  rights 
of  the  parties,  as  to  the  extent. of  the  land  irrigated  and 
order  of  priority  of  time  of  appropriation,  as  in  the  decree 
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established.  He  was  directed  to  report  from  time  to  time 
to  the  court  as  to  his  action,  and,  whenever  necessary,  to  ap- 
ply to  the  court  for  further  directions  as  to  his  powers  and 
duties  to  make  the  decree  effective.  A  compensation  for  the 
commissioner  was  provided  to  be  paid  pro  rata  by  the  parties, 
based  upon  the  acreage  irrigated  under  each  canal.  It  was 
further  provided  that  at  any  time  any  of  the  parties  to  the 
suit  might  apply  to  the  court  for  a  proper  modification  of 
the  order,  or  in  the  supervision  and  direction  of  the  com- 
missioner. The  appointment  of  such  a  commissioner  to  exe- 
cute the  decree  of  the  court  was  a  proper  and  necessary  exer- 
cise of  the  power  resting  in  the  court,  and  the  rights  of  the 
parties  to  the  suit  to  have  any  improper  exercise  of  the  ad- 
ministrative functions  of  such  executive  officer  corrected  by 
the  court,  upon  application,  were  thus  properly  safeguarded. 
We  find  no  error  in  the  action  of  the  court  below,  as  the 
record  is  presented  to  us,  and  the  judgment  of  the  district 
court  is  therefore  affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur. 


[Civil  No.  980.    Filed  March  22,  1907.] 
[89  Pac.  538.] 

JOHN  McGOWAN,  Plaintiff  and  Appellant,  v.  J.  M. 
GAINES,  as  Tax  Collector  of  the  County  of  Cochise, 
Territory  of  Arizona,  et  al.,  Defendants  and  Appellees. 

1.  Taxation — Collection  of  Taxes — Attoeney — Employment — Tax 
Collectoe — Authoeity — Laws  1903,  p.  162,  No.  92,  Construed. — 
While  Act  No.  92,  supra,  authorizes  the  tax  collector  of  a  county 
to  employ  an  attorney  to  bring  suit  for  the  collection  of  back  taxes, 
and  an  attorney  employed  in  the  prosecution  of  a  particular  action 
may  not  be  dismissed  by  the  tax  collector  without  cause  so  as  to 
deprive  him  of  the  compensation  for  his  services,  yet  the  statute 
does  not  confer  upon  the  tax  collector  authority  to  make  an  irrevo- 
cable contract  for  the  services  of  an  attorney  in  the  prosecution  of 
all  suits. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  County  of  Cochise.  F. 
M.  Doan,  Judge. 
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• 
Action  by  John  McGowan  against  J.  N.  Gaines,  as  the  tax 
collector  of  the  county  of  Cochise,  Arizona,  and  the  Aetna 
Indemnity  Company,  a  corporation,  as  surety  on  the  official 
bond  of  said  tax  collector. 

The  necessary  facts  are  stated  in  the  opinion. 

A.  P.  Parsons,  and  John  McGowan,  for  Appellant. 

The  tax  collector  having  made  a  contract  within  his  legal 
authority  and  broken  it  without  cause,  he  and  his  sureties 
are  liable  to  plaintiff  for  at  least  nominal  damages,  the  de- 
fendant Gaines  having  admitted  the  facts  as  alleged  regard- 
ing the  making  and  breaking  of  the  contract  in  writing. 
When  you  admit  a  contract  and  its  breach,  you  admit  a  cause 
of  action.  Lumley  v.  Gye,  2  El.  &  B.  216 ;  Rich  v.  New  York 
etc.  Co.,  87  N.  Y.  382 ;  Griffin  v.  Colver,  16  N.  Y.  494,  69 
Am.  Dec.  718;  Dean  v.  McLean,  48  Vt.  412,  21  Am.  Eep. 
130;  Whittacre  v.  Collins,  34  Minn.  299,  57  Am.  Rep.  55, 
25  N.  W.  632.  The  rule  is  well  settled  that  if  a  contract 
and  a  breach  thereof  are  set  out  in  the  complaint,  a  demur- 
rer on  the  ground  that  no  cause  of  action  is  stated  will  be 
overruled,  and  at  least  nominal  damages  will  be  recovered. 
Cowley  v.  Davidson,  13  Minn.  92 ;  Wilson  v.  Clarke,  20  Minn. 
367 ;  Rider  v.  Pond,  19  N.  Y.  262,  reversing  Rider  v.  Pond, 
28  Barb.  (N.  Y.)  447.  A  legal  duty  arises  out  of  such  con- 
tracts as  the  one  here  pleaded.  Rich  v.  New  York  etc.  Co., 
87  N.  Y.  382;  Lampert  v.  Laclede  Gaslight  Co.,  14  Mo.  App. 
376;  Piercy  v.  Averill,  37  Hun,  360;  Keith  v.  Howard,  24 
Pick.  292 ;  Anne  Arundel  County  Commrs.  v.  Duckett,  20  Md. 
468,  83  Am.  Dec.  557.  The  notice  of  termination  received 
from  the  tax  collector  entitled  plaintiff  to  sue  at  once.  Skin- 
ner  v.  Tinker,  34  Barb.  333 ;  LeffingweU  v.  Elliott,  10  Pick. 
204 ;  Brooks  v.  Moody,  20  Pick.  474. 

Pickett  &  Bowman,  and  Francis  H.  Hartman,  for  Appel- 
lees. 

CAMPBELL,  J. — Appellant  brought  this  action  upon  the 
official  bond  of  the  tax  collector  to  recover  damages  in  the 
sum  of  $25,000,  alleged  to  have  been  sustained  by  appellant 
by  reason  of  the  breach  of  a  written  contract  entered  into  by 
him  with  Gaines,  as  treasurer  and  tax  collector  of  Cochise 
county,  Arizona.    A  general  demurrer  to  the  complaint  was 
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sustained,  and  appellant  assigns  as  error  the  ruling  of  the 
court  in  that  respect. 

It  is  alleged  in  the  complaint  that  Gaines,  as  tax  collector, 
contracted  with  appellant  for  his  services  as  an  attorney  at 
law  to  prosecute  suits  to  collect  the  taxes  shown  by  the  "back 
tax  book"  of  Cochise  county  to  be  due,  and  that  when  ap- 
pellant applied  to  Gaines  for  the  certified  copies  of  the  records 
Necessary  to  enable  him  to  prosecute  the  suits,  he  refused 
to  furnish  them  and  declared  the  contract  at  an  end.  The 
contract  was  entered  into  on  January  5,  1905,  and  the  appli- 
cation for  the  certified  copies  made  on  July  27,  1905.  It 
is  not  alleged  that  plaintiff  was  diligent  in  the  performance 
of  duties  imposed  upon  him  by  the  contract,  or  that  the  tax 
collector  rescinded  the  contract  without  just  cause.  Aside 
from  this,  however,  we  are  of  the  opinion  that  the  demurrer 
was  properly  sustained.  The  contract  was  evidently  entered 
into  by  the  tax  collector  under  the  authority  assumed  to  be 
conferred  by  Act  No.  92  of  the  Twenty-second  Legislative 
Assembly  (Laws  1903,  p.  162).  We  may  concede  that  where, 
under  this  act,  an  attorney  has  been  employed  and  has  per- 
formed services  in  the  prosecution  of  a  particular  case,  the 
tax  collector  may  not,  without  cause,  dismiss  him  from  that 
particular  case,  and  thus  deprive  him  of  the  compensation 
due  him  for  his  services.  But  it  is  not  clear  that  the  legisla- 
ture contemplated  conferring  authority  upon  that  officer  to 
make  an  irrevocable  contract  for  the  services  of  an  attorney 
in  the  prosecution  of  all  suits.  Such  a  contract  is  for  the 
performance  of  important  public  services,  and  in  the  absence 
of  a  clear  and  positive  expression  of  such  legislative  intent, 
we  regard  it  as  in  contravention  of  sound  public  policy  to 
hold  that  such  contract  is  irrevocable. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 
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[Civil  No.  983.    Filed  March  22, 1907.] 
[89  Pac.  535.] 

NATIONAL  METAL  COMPANY,  a  Corporation,  Plaintiff 
and  Appellant,  v.  GREENE  CONSOLIDATED  COP- 
PER COMPANY,  a  Corporation,  et  al.,  Defendants  and 
Appellees. 

1.  Judgment — Equitable  Relief — Laches. — Where  default  judgment 

was  rendered  against  a  foreign  corporation  on  June  21,  1903,  the 
summons  having  been  served  on  a  third  person,  who  was  not  its 
agent,  and  the  corporation,  after  receiving  notice  of  the  judgment 
of  November,  1903,  filed  a  motion  to  set  aside  the  judgment,  which 
motion  was  denied  and  the  ruling  of  the  court  affirmed  by  the  su- 
preme court  in  May,  1905,  a  suit  in  equity  to  restrain  the  enforce- 
ment of  the  judgment  brought  by  the  corporation  in  June,  1905, 
was  not  barred  by  laches. 

2.  Same — Process — Lack  of  Service. — Where  default  judgment  is  en- 

tered against  a  foreign  corporation,  the  summons  being  served  on 
the  third  person,  who  was  not  its  agent,  while  the  corporation  had 
knowledge,  acquired  from  said  third  person,  that  a  suit  had  been 
brought,  and  did  not  act  upon  said  knowledge,  judgment  is  none  the 
less  void,  and  its  enforcement  will  be  enjoined,  there  being  no  laches 
in  the  failure  to  act  upon  the  knowledge  obtained  f.om  the  third 
person,  as  the  company  had  the  right  to  rely  upon  the  constitutional 
guaranty  of  due  process  of  law. 

3.  Process — Return — Impeachment — Rev.    Stats.    Ariz.    1901,    par, 

1088. — While  paragraph  1088,  supra,  provides  that  the  return  of 
sheriff  on  process  is  prima  facie  evidence  of  the  fact  stated,  such 
return  of  service  of  summons  may  be  shown  to  be  false,  that  no  ser- 
vice was  made,  and  that  the  court  obtained  no  jurisdiction  of  de- 
fendant, without  proving  that  the  false  return  was  procured  by  the 
fraud  of  plaintiff. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  in  and  for  the  County  of  Santa  Cruz. 
Fletcher  M.  Doan,  Judge.  Reversed,  with  directions  to  over- 
rule the  demurrer  interposed  by  defendant. 

The  facts  are  stated  in  the  opinion. 

Hawkins  &  Ross,  for  Appellant. 

In  support  of  his  contention  that  appellant  was  not  guilty 
of  laches  in  failing  to  interpose  by  motion  prior  to  the  rendi- 
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tion  of  judgment,  on  the  ground  that  appellant  was  never 
served  with  any  legal  process  so  as  to  give  it  actual  or  construc- 
tive notice,  in  addition  to  the  cases  cited  by  the  court  in  its 
decision  as  bearing  in  favor  of  appellant's  contentions  on  this 
point,  appellant  cites :  Bathbun  v.  Acker,  18  Barb.  393 ;  Sim- 
mons v.  Gardiner,  6  R.  I.  255 ;  Williams  v.  Vcm  Valkenburg, 
16  How.  Pr.  152 ;  Van  Bensallaer  v.  Palmatier,  2  How.  Pr.  24 ; 
Wall  v.  Wilson,  2  La.  169;  Caldwell  v.  Glenn,  6  Bob.  (La.) 
9 ;  Hughes  v.  Martin,  1  Ark.  386 ;  Du  Bois  v.  Clark,  12  Colo. 
App.  220,  55  Pac.  750,  wherein  the  court  said:  "The  legisla- 
ture has  prescribed  the  process  necessary  where  life  or  liberty 
is  involved;  and  it  has  also  prescribed  the  process  necessary 
to  the  rendition  of  judgments  in  civil  actions,  by  means  of 
which  parties  may  be  deprived  of  their  property.  The 
process  prescribed  is  actual  process,  to  be  actually  served  in 
some  one  of  the  methods  specified." 

Appellant's  amended  complaint  herein  states  a  full  and 
complete  cause  of  action,  and  is  in  pursuance  of  the  proper 
remedy.  It  seeks  relief  from  a  judgment  for  a  large  sum 
rendered  absolutely  without  jurisdiction.  Appellees  knew 
when  they  took  the  judgment  that  the  court  was  without 
jurisdiction  of  the  appellant.  Appellant  was  not  then,  and 
is  not  now,  indebted  to  appellees.  Appellant's  legal  remedies 
have  been  exhausted.  That  our  proceeding  is  proper  and 
our  complaint  ample  and  sufficient,  see  Kibbe  v.  Benson,  17 
Wail.  630,  21  L.  Ed.  741 ;  Hamblin  v.  Knight,  81  Tex.  351, 
26  Am.  St.  Rep.  818,  16  S.  W.  1082;  Gulf  etc.  By.  Co.  v. 
Rawlins,  80  Tex.  581,  16  S.  W.  430 ;  Mullins  v.  Central  Coal 
Co.,  73  Ark.  333,  84  S.  W.  477;  Earl  v.  McVeigh,  91  U.  S. 
503,  23  L.  Ed.  398;  People  v.  Temple,  103  Cal.  447,  37  Pac. 
414;  Du  Bois  v.  Clark,  12  Colo.  App.  220,  55  Pac.  754;  State 
Ins.  Co.  v.  Waterhouse,  78  Iowa,  674,  43  N.  W.  611.  The 
complaint  was  not  insufficient  in  failing  to  allege  fraud  on 
the  part  of  the  appellees  in  procuring  the  sheriff's  return  to 
be  made.  The  common-law  rule,  covered  by  federal  cases 
-cited  by  appellees,  does  not  apply  in  this  territory,  but  has 
been  expressly  abrogated  by  section  1088,  Revised  Statutes 
of  1901.  See,  also,  Smoot  v.  Judd,  184  Mo.  508,  83  S.  W. 
481. 

Eugene  S.  Ives,  for  Appellees. 

The  appellant  had  notice  of  the  attempted  service  of  the 
summons  in  ample  time  to  have  availed  itself  of  its  legal 
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remedy  by  motion  or  plea  in  abatement,  or  to  interpose  a  de- 
fense, and  no  excuse  for  not  doing  so  having  \>een  shown, 
the  complaint  is  insufficient.  The  rule  is,  as  the  appellees 
contend,  that  a  party  cannot  invoke  the  aid  of  a  court  of 
equity  to  vacate  or  restrain  the  enforcement  of  a  judgment 
at  law  unless  he  shows  that  he  had  no  opportunity  to  avail 
himself  of  such  legal  remedies  as  the  law  provides ;  and  when 
a  party  against  whom  a  judgment  is  rendered  without  proper 
service  of  process,  and  who  has  knowledge  of  the  pendency 
of  the  action  and  the  attempted  service  in  ample  time  to  have 
availed  himself  of  the  legal  remedy,  deliberately  permits 
the  time  within  which  the  legal  remedy  is  available  to  pass, 
he  has  barred  himself  by  his  own  neglect  from  obtaining  relief 
in  a  court  of  equity.  Massachusetts  Benefit  Life  Assn.  v. 
Lohmiller,  74  Fed.  24  (at  p.  27),  20  C  C.  A.  274;  City  of 
Fort  Pierre  v.  Hall,  19  S.  D.  663,  117  Am.  St.  Bep.  972, 
104  N.  W.  470 ;  Hockaday  v.  Jones,  8  Okl.  156,  56  Pac.  1054, 
where  will  be  found  a  full  discussion  of  the  subject,  and  a 
reference  to  authorities  in  support  of  appellee's  position;  Ede 
v.  Hazen,  61  Cal.  360;  Dorwart  v.  Troyer,  2  Neb.  (Unof.)  22, 
96  N.  W.  116. 

A  false  return  of  service  is  not  sufficient  to  warrant  equita- 
ble interposition  unless  it  be  alleged  that  the  false  return  was 
procured  by  fraud  of  the  opposite  party.  Massachusetts  Life 
Assn.  v.  Lohmiller,  74  Fed.  23,  20  C.  C.  A.  274;  Knox  v. 
Harshman,  133  U.  S.  152,  10  Sup.  Ct.  Rep.  257,  33  L.  Ed. 
586;  Cully  v.  Shirk,  131  Ind.  76,  31  Am.  St.  Rep.  414,  30 
N.  B.  882;  King  v.  Davis,  137  Fed.  222;  Graham  v.  Loh,  32 
Ind.  App.  183,  69  N.  E.  474. 

NAVE,  J. — The  National  Metal  Company,  appellant, 
brought  suit  against  the  Greene  Consolidated  Coppej  Com- 
pany and  another  in  the  district  court  of  Santa  Cruz  county. 
A  demurrer  to  the  complaint  was  sustained,  and,  plaintiff  de- 
clining to  amend,  judgment  thereon  was  rendered  for  the 
defendants.     From  this  judgment  plaintiff  has  appealed. 

The  complaint,  in  the  briefest  substance,  alleges  that  plain- 
tiff is  a  foreign  corporation  not  at  any  time  engaged  in  the 
transaction  of  business  in  this  territory  except  in  isolated 
transactions  in  the  nature  of  interstate  commerce;  that  in 
March,  1903,  the  defendants  sued  the  plaintiff  in  the  district 
court  of  Santa  Cruz  county;  that  in  that  suit  the  sheriff 
made  return  of  summons  certifying  that  he  had  served  the 
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same  upon  one  Pellegrin,  the  agent  of  the  plaintiff  (defend- 
ant in  that  suit) ;  that  plaintiff  did  not  appear  in  that  action 
or  answer  therein ;  that  on  June  23,  1903,  being  the  last  day 
of  the  term  of  that  court,  the  court  rendered  personal  judg- 
ment by  default  against  the  plaintiff;  that  the  said  Pellegrin 
was  not  at  the  time  of  such  alleged  service,  and  never  had 
been,  the  agent  of  the  plaintiff  in  any  manner  or  for  any 
purpose  whatsoever;  that  on  April  4,  1903,  an  officer  of  the 
plaintiff  received  a  letter,  at  the  New  York  office  of  plaintiff, 
from  A.  L.  Pellegrin  &  Co.,  stating  that  service  of  summons 
had  been  made  upon  them  in  the  action  referred  to,  and  that 
they  had  notified  both  of  the  plaintiffs  in  that  action  and 
their  attorneys  that  they  were  not,  and  never  had  been,  the 
agents  of  plaintiff;  that  plaintiff  did  not  receive  either  from 
Pellegrin  &  Co.,  or  from  any  other  source  a  copy  of  the  sum- 
mons ;  that  at  the  time  of  said  service  the  said  Pellegrin  gave 
notice  to  the  sheriff  serving  him,  and  to  the  plaintiffs  in 
that  action  that  he  was  not,  and  never  had  been,  the  agent 
of  the  plaintiff  for  any  purpose  whatsoever;  that  after  receiv- 
ing notice  of  the  rendition  of  the  said  judgment,  plaintiff  in 
November,  1903,  filed  in  said  action  its  motion  to  quash  said 
pretended  service  of  process  and  to  vacate,  annul  and  set 
aside  said  default  judgment,  which  motion  was  denied;  that 
from  the  denial  of  such  motion  the  plaintiff  sued  out  a  writ 
of  error  to  the  supreme  court  of  Arizona  where  the  ruling 
of  the  lower  court  was  affirmed  and  thereafter  plaintiff's  mo- 
tion for  rehearing  was,  on  May  26,  1905,  denied  (see  9  Ariz. 
192,  80  Pac.  379) ;  that  plaintiff  has  a  meritorious  defense  to 
the  said  action  (stating  in  sufficient  detail  the  defense) ;  that 
the  defendants  threaten  to,  and  unless  restrained  by  the  court 
will,  annoy,  harass  and  irreparably  injure  plaintiff  by  suits 
and  executions  on  the  aforesaid  judgment;  that  plaintiff  has 
exhausted  its  remedy  by  motion  to  set  aside  said  judgment, 
and  by  reason  of  the  facts,  aforesaid,  is  without  a  speedy  or 
adequate  remedy  at  law;  that  unless  relieved  by  this  court 
from  said  judgment  plaintiff  will  be  irreparably  damaged  and 
injured.  Wherefore,  plaintiff  prays  that  the  service  and 
judgment  in  the  said  suit  be  held  void,  and  that  defendants . 
be  perpetually  enjoined  and  restrained  from  collecting  said 
judgment,  or  any  part  thereof,  and  from  issuing  execution 
or  instituting  actions  thereon,  or  in  any  manner  exercising 
or  relying  upon  said  judgment.  This  suit  was  instituted  in 
the  district  court  on  Junfc  3,  1905.     On  the  several  grounds 
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of  demurrer  filed  in  the  lower  court,  but  two  require  con- 
sideration. One  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  the  other,  that 
the  cause  of  action  is  barred  by  limitation.  The  facts  set 
up  in  the  complaint  show  sufficient  diligence  by  the  plaintiff 
to  relieve  it  from  the  imputation  of  laches,  which  disposes 
of  the  last  mentioned  of  the  grounds  of  demurrer. 

Appellees  urge  that  the  complaint  is  defective  in  four  re- 
spects. Only  two  of  these  require  consideration.  They  are: 
"  (1)  That  the  appellant  having  had  actual  knowledge  of  the 
pendency  of  the  action,  and  the  attempted  service  of  process, 
in  ample  time  to  avail  itself  of  its  legal  remedy,  or  to  inter- 
pose a  defense,  it  has  no  standing  in  an  equitable  action  to 
vacate  the  service  of  process  and  judgment.  (2)  That  the 
complaint  is  wholly  insufficient  in  that  it  fails  to  allege  that 
the  false  return  of  service  was  procured  by  the  fraud  of 
plaintiffs. ' ' 

1.  It  seems  manifest  from  the  statements  and  argument 
of  counsel  that  the  trial  court  sustained  the  general  demur- 
rer to  this  complaint  upon  the  authority  of  the  decision  of 
the  circuit  court  of  appeals  for  the  seventh  circuit  of 
Massachusetts.  Benefit  Life  Assn.  v.  LohmiUer,  74  Fed.  23, 
20  C.  C  A.  274.  The  most  pertinent  expression  in  this  case 
is:  "If  it  be  conceded  that  the  complainant  was  not  properly 
served,  and  that  the  judgment  was  voidable,  or  even  void,  that 
condition  is  not  of  itself  sufficient  to  warrant  interference; 
but  an  equity  must  be  presented  aside  from  that  bare  circum- 
stance, showing  that  the  injured  party  was  without  knowl- 
edge, was  taken  by  surprise,  and  had  no  opportunity,  in  fact, 
to  obtain  a  hearing.  So  far  as  it  appears  from  the  allega- 
tions of  this  bill,  the  complainant  may  have  possessed  full  and 
timely  information  of  all  the  proceedings,  but  refrained  from 
making  any  motion,  relying  upon  the  assumed  defect,  and  if 
such  were  the  fact  the  remedies  are  legal  only.  Neglect  of  the 
opportunity  which  was  then  open  for  a  hearing  would  bar 
equitable  relief."  But  this  expression  must  not  be  taken  as 
a  statement  of  a  general  rule,  applicable  in  all  situations.  It 
must  be  understood  in  the  light  of  the  facts.  In  that  case 
"the  association  was  engaged  in  business  in  the  state  and  ac- 
tual service  had  been  made  upon  resident  agents  of  the  as- 
sociation, professedly  under  a  general  statute  authorizing 
such  service.  The  fact  of  agency  was  not  disputed,  but  that 
a  different  agent  should  have  been  served  was  contended.    It 
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was  not  averred  that  the  agents  served,  either  collusively 
with  the  plaintiff  in  the  action  in  which  process  was  served, 
or  at  all,  had  failed  to  acquaint  the  proper  officers  with  the 
service ;  but  it  was  urged  that  service  should  have  been  made 
under  a  special  statute,  upon  a  special  agent  for  service  of 
process,  and  not  under  a  general  statute  authorizing  service 
upon  any  agent.  Applied  to  those  facts,  the  statements 
quoted  have  a  very  different  bearing  from  that  had  if  they 
are  applied  to  the  facts  in  this  case;  we  cannot  accept  them 
as  applicable  to  these  facts.  Here  the  plaintiff  was  advisea 
by  a  stranger  that  the  stranger  had  been  served  with  process 
in  a  case  against  plaintiff.  The  credit  it  may  have  given  to 
this  information  is  immaterial.  If  it  relied  upon  the  infor- 
mation, and  believed  that  a  suit  had  been  instituted  against 
it,  it  nevertheless  could  appropriately  ignore  the  matter,  and 
assume  that  the  court  would  not  proceed  to  judgment  until 
service  should  be  made.  A  distinction  is  to  be  observed  be- 
tween knowledge  of  the  pendency  of  a  suit  and  notice  thereof. 
Jurisdiction  can  be  acquired,  if  one  does  not  submit  himself 
to  it,  in  no  other  way  than  by  actual  notice  or  by  constructive 
notice.  Actual  notice  is  given  only  by  personal  service  of 
process ;  constructive  notice,  by  some  form  of  substituted  ser- 
vice. Some  decisions  which  superficially  may  appear  to  op- 
pose our  conclusion  may  be  reconciled  with  it  by  observing 
that  it  js  often  held,  and  properly  so,  that  actual  notice  may 
sometimes  be  given,  although  there  is  a  formal  defect  in  the 
manner  of  service;  in  considering  the  matter  the  word 
4t knowledge"  is  occasionally  used  inaccurately  for  "notice," 
and  vice  versa.  In  such  case  there  has  been  service  despite 
the  informality.  The  time  to  attack  such  service  by  reason 
of  such  informality  is  prior  to  judgment.  A  failure  so  to  at- 
tack the  service  may  amount  to  a  waiver  of  the  informality; 
and  one  who  has  ignored  such  service,  and  thereby  has  lost  an 
opportunity  to  be  heard  in  the  case,  may  have  no  just  cause 
for  complaint  after  judgment.  But  where  there  is  no  ser- 
vice there  is  no  notice,  irrespective  of  any  knowledge  which 
the  defendant  may  acquire  informally.  Notice  is  given  only 
by  a  service  of  process.  Informal  knowledge  will  not  supply 
it,  and  cannot  be  relied  upon  to  put  the  one  acquiring  the 
knowledge  upon  notice  or  to  force  him  into  court  to  defend 
himself.  The  supreme  court  of  the  United  States  recognized 
this  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  172  U.  S. 

XI  Aril.— 8 


114    National  Mbtal  Co.  v.  Greene  Con.  etc.  Co.    [11  Ariz. 

612,  19  Sup.  Ct.  308,  43  L.  Ed.  569.  After  reference  to 
certain  notices  provided  to  the  company,  it  is  said:  "We  do 
not  intimate  that  mere  knowledge  or  notice  as  thus  provided 
would  be  sufficient  without  a  service  on  the  agent  in  the  state 
where  the  suit  was  commenced."  Again:  "Process  sent  [to 
a  nonresident]  out  of  the  state,  and  process  published  within 
it,  are  equally  unavailing  in  proceedings  to  establish  his  per- 
sonal liability."  Pennoyer  v.  Neff,  95  U.  S.  727,  24  L.  Ed. 
565.  Still  further:  "No  court  can  exercise,  at  common  law, 
'jurisdiction  over  a  party  unless  he  is  served  with  the  process 
within  the  territorial  jurisdiction  of  the  court,  or  voluntarily 
appears."  Mexican  Cent.  R.  Co.  v.  Pinkney,  149  U.  S.  209, 
13  Sup.  Ct.  865,  37  L.  Ed.  699.  "It  is  not  sufficient,"  says 
Alderson  on  Judicial  Writs  and  Process,  pages  227,  228,  sec- 
tion 111,  "that  a  defendant  have  actual  notice  (knowledge) 
of  a  proceeding  against  him ;  he  must  be  summoned  in  a  law- 
ful manner."  The  point  we  are  making  is  clearly  pointed 
out  again  by  the  supreme  court  of  the  United  States  in 
Fitzgerald  etc.  Co.  v.  Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct.  39, 
34  L.  Ed.  608,  as  follows:  "So  that,  whether  the  president 
of  this  company  was  inveigled  into  Lancaster  county  or  not, 
the  service  upon  him  amounted  to  no  more  than  an  informal 
notice  only,  and  did  not  bring  the  company  into  court,  and 
this  the  company  was  bound  to  know,  and  must  be  held  to 
have  known.  Without  regard  to  the  evidence  relied  on  to 
show  that  there  was  concealment  of  the  circumstances  in  re- 
lation to  the  service,  knowledge  of  these  circumstances  was 
wholly  immaterial,  in  view  of  the  fact  that  the  service  was 
unavailing  to  bring  the  defendant  into  court,  unless  it  chose 
to  come  there."  Harrell  v.  Mexican  Central  Co.,  73  Tex. 
612,  11  S.  W.  863 ;  August  Kern  Barber  Sup.  Co.  v.  Freeze, 
96  Tex.  513,  74  S.  W.  303 ;  Savings  Bank  v.  Authier,  52  Minn. 
98,  53  N.  W.  812,  18  L.  R.  A.  499 ;  Turrill  v.  Walker,  4  Mich. 
177 ;  State  Ins.  Co.  v.  Granger,  62  Iowa,  272,  17  N.  W.  504 ; 
Hockaday  v.  Jones,  8  Okl.  156,  56  Pac.  1054.  The  distinction 
between  actual  service,  though  defective,  and  entire  absence 
of  service  is  interestingly  illustrated  in  the  decisions  in  the 
case  of  Capwell  v.  Sipe  (C.  C),  51  Fed.  667,  affirmed  59  Fed. 
970,  8  C.  C.  A.  419.  See,  also,  Hollingsworth  v.  Barbour,  4 
Pet,  at  p.  476,  7  L.  Ed.  922.  If  the  allegations  of  the  com- 
plaint in  this  case  are  true,  there  was  no  service  whatsoever, 
and  the  judgment,  though  not  void  on  its  face,  is  void  in 
fact;  and  plaintiff's  only  adequate  protection  lies  in  this 
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action.  That  it  did  not  act  upon  the  information  acquired 
from  Pellegrin  was  not  neglect,  was  not  "sleeping  on  its 
rights";  it  was  inaction  in  reliance  upon  its  legal  rights,  in 
reliance  upon  the  constitutional  guaranty  of  due  process  of 
law.  Such  is  not  the  inaction  which  bars  relief  in  equity. 
To  accomplish  such  a  bar,  it  is  said  that  the  inaction  must 
be  such  as  amounts  to  "a  violation  of  positive  legal  duty." 
Pomeroy's  Equity  Jurisprudence,  2d  ed.,  sec.  856,  p.  1187. 

2.  We  turn,  now,  to  the  second  contention  of  appellees, 
to  wit,  that  the  complaint  should  aver  that  the  false  return 
of  service  was  procured  by  the  fraud  of  plaintiff.  The  point 
is  discussed  in  the  several  opinions  filed  in  the  case  of  Smoot 
v.  Judd  (1904),  184  Mo.  508,  83  S.  W.  484,  with  a  collection 
of  the  authorities  on  each  side  of  the  question  so  elaborate 
that  it  may  be  deemed  to  be  complete  to  the  date  of  the  opin- 
ions. Paragraph  1088,  Revised  Statutes  of  1901,  provides: 
"The  return  of  the  sheriff  upon  process  is  prima  facie  evi- 
dence of  the  facts  in  such  writ  as  stated."  The  nullity  of 
the  judgment  here  in  question  lies  in  that  jurisdiction 
was  not  obtained  of  the  judgment  defendant.  Whether  the 
plaintiffs  therein  (defendants  here)  were  innocent  or  acting 
in  fraud  in  the  matter  of  the  false  return  is  immaterial. 
Whatever  might  be  our  view  as  to  the  conclusiveness  of  the 
sheriff's  return  in  the  absence  of  the  statute  which  we  quote, 
by  reason  of  the  statute  it  is  not  conclusive.  From  the  prece- 
dents so  industriously  collected  in  Smoot  v.  Judd,  it  is  clear 
that  fraud  in  the  return  need  be  charged  only  where  (in  the 
absence  of  fraud)  the  sheriff's  return  is  conclusive.  Plain- 
tiff not  having  been  served,  having  indulged  in  no  unreason- 
able delay  in  seeking  this  equitable  relief,  and  showing  a 
meritorious  defense  to  that  action,  it  is  entitled  to  enjoin 
the  operation  of  the  judgment. 

The  judgment  of  the  district  court  is  reversed,  with  direc- 
tion to  that  court  to  overrule  the  demurrer  to  the  complaint 
to  the  end  that  further  proceedings  may  be  had  not  incon- 
sistent with  this  opinion. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 
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[Civil  No.  986.    Filed  March  22.  1907.] 
[89  Pac.  531.] 

THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY  OP 
THE  UNITED  STATES,  a  Corporation,  Defendant  and 
Appellant,  v.  DAVID  BABBITT  et  al.,  Plaintiffs  and 
Appellees. 

1.  Life  Insurance — Policy — Statutory  Construction — Forfeiture — 
Term  Insurance — Bev.  Stats.  Ariz.  1901,  par.  809. — Paragraph 
809,  supra,  providing  that  every  life  policy  shall  contain  a  stipula- 
tion that  when,  after  three  full  annual  premiums  have  been  paid,  the 
policy  shall  become  void  by  nonpayment  of  any  premium,  the  net 
reserve  at  a  certain  rate  shall  be  applied  as  a  single  premium  to 
the  purchase  of  term  insurance  for  the  full  amount  insured  by  the 
policy,  unless  said  policy  specifically  provides  for  tontine  or  for 
other  term  or  paid-up  insurance,  and  that  if  any  company  delivered 
to  any  person  in  the  territory  a  policy  not  conforming  to  the  stat- 
utes, the  right  of  the  company  to  transact  business  in  the  territory 
shall  cease,  does  not  read  into  the  policy  the  provision  as  to  term  in- 
surance, but  merely  imposes  a  penalty  on  the  failure  to  so  provide. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
Richard  E.  Sloan,  Judge.  Reversed  and  remanded  with  in- 
structions. 

On  February  28,  1898,  William  P.  Coyne  made  written  ap- 
plication to  the  appellant,  through  its  agent  at  Flagstaff, 
Arizona,  for  a  policy  of  insurance  for  $2,000  upon  his  life, 
which  was  accepted,  and  appellant  thereafter,  on  or  about 
March  11,  1898,  upon  the  payment  of  the  first  annual  pre- 
mium of  $105,  executed  and  delivered  to  the  said  Coyne,  at 
Flagstaff,  Arizona,  its  "Guaranteed  Cash  Value* '  policy  of 
insurance,  No.  860,184,  for  $2,000,  which  was  thereafter  on 
December  16,  1903,  assigned  by  Coyne,  for  a  valuable  con- 
sideration, to  the  appellees.  The  policy  provided  that 
premiums  might  be  paid  quarterly,  and  Coyne  paid  all 
premiums  which  became  due  thereon  up  until,  but  not  in- 
cluding, a  quarterly  premium  payment  which  became  due  on 
December  8,  1904.  Coyne  died  on  April  27,  1905,  and  at  his 
death  no  quarterly  or  other  premium  had  been  paid  on  the 
policy  after  the  quarterly  premium  paid  on  September  8, 
1904.    Appellees  gave  notice  of  the  death  of  Coyne  to  the 
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appellant,  and  thereafter,  on  June  28,  1905,  furnished  ap- 
pellant due  proof  of  Coyne's  death,  and  demanded  of  appel- 
lant $2,000,  the  full  amount  of  the  policy,  and  offered  to 
surrender  the  policy  only  upon  the  payment  of  such  amount. 
Appellant  refused  to  pay  to  appellees  the  sum  of  $2,000,  or 
any  other  sum  in  excess  of  $600,  the  full  amount  which  appel- 
lant claimed  could  possibly  be  due  under  the  terms  of  said 
policy.  Appellees  brought  suit  against  the  appellant  in  the 
district  court  of  Coconino  county  on  March  19,  1906,  set  up 
the  foregoing  facts  in  their  complaint,  made  the  application 
signed  by  Coyne,  and  the  policy  issued  by  the  appellant,  a 
part  of  the  complaint,  and  alleged  that  said  Coyne  had,  up 
to  the  time  of  his  death,  fully  kept  and  performed  all  the 
terms  and  conditions  of  said  policy  upon  his  part,  and  thai 
up  to  December  8,  1904,  he  had  paid  all  premiums  and  sums 
of  money  due  under  his  said  contract  of  insurance.  The  de- 
fendant pleaded  a  general  demurrer,  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  a  plea  in  bar,  on  the  ground  that  neither  the 
plaintiffs  nor  their  assignor  had  kept  or  performed  the  ob- 
ligations on  their  part  required  by  the  terms  of  the  written 
contract  as  set  forth  in  the  complaint,  followed  by  a  general 
denial.  The  court  overruled  the  demurrer  and  the  plea  in 
bar,  to  which  ruling  the  defendant  excepted,  and  filed  an 
amended  answer,  in  which  it  admitted  the  allegations  relative 
to  the  application  and  issue  of  the  policy,  denied  that  either 
Coyne  or  the  plaintiffs  had  complied  with  the  terms  and  con- 
ditions thereof,  and  alleged  that,  if  any  sum  at  all  was  then 
due  the  plaintiffs  under  the  terms  of  the  said  policy  and  con- 
tract, such  sum  amounted  to  $600,  less  the  unpaid  quarterly 
premium  due  from  the  said  Coyne  on  December  8,  1904,  and 
alleged  that  appellant  had  at  all  times  been  and  was  then  will- 
ing to  pay  to  the  plaintiffs  the  sum  of  $572,  and  offered  to  pay 
the  said  sum  into  court,  provided  the  plaintiffs  would  sur- 
render and  deliver  the  contract  and  policy  of  insurance. 

The  case  was  tried  to  the  court  without  a  jury,  and  a  judg- 
ment was  rendered  on  the  thirty-first  day  of  May,  1906, 
against  the  appellant  for  the  sum  of  $1,916,  with  interest  and 
costs,  from  which  judgment  and  the  denial  of  the  motion  for 
a  new  trial  appellant  has  brought  an  appeal  to  this  court,  and 
has  made  and  relied  on,  among  others,  the  following  assign- 
ments of  error: 
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"  (1)  That  the  trial  court  erred  in  overruling  defendant's 
general  demurrer  to  plaintiff's  complaint,  for  the  reason  that 
it  appears  from  said  complaint,  and  from  the  copy  of  said 
policy  of  insurance  attached  thereto,  that  said  contract  or 
policy  of  insurance  had,  by  its  express  terms,  lapsed  for  non- 
payment of  premiums  when  due,  and  had  thereby  become 
wholly  forfeited,  and  that  there  was  therefore,  at  the  time 
said  complaint  was  filed,  nothing  due  to  plaintiffs  upon  said 
policy. 

"(2)  That  the  trial  court  erred  in  overruling  defendant's 
plea  in  bar  of  the  above  cause,  for  the  same  reasons. 

"  (3)  That  the  findings  of  fact  of  the  trial  court  are  con- 
trary to  the  evidence,  and  not  supported  thereby  in  the  par- 
ticulars and  for  the  reasons  following:  1.  That  there  was  no 
evidence  introduced  on  the  trial  of  said  cause  showing,  or 
tending  to  show,  'that,  prior  to  the  commencement  of  this  ac- 
tion, plaintiffs  demanded  paynent  from  the  defendants  of  the 
amount  due  upon  said  policy  of  insurance'  as  set  forth  in  find- 
ing 9.  2.  That  there  was  no  evidence  introduced  on  the  trial 
of  said  cause  showing,  or  tending  to  show,  'that  said  contract 
or  policy  of  insurance  contained  no  specific  contract  for  ton- 
tine or  for  other  term  or  paid-up  insurance/  as  set  forth  in 
finding  10;  but  that,  on  the  contrary,  said  policy  is,  by  its 
very  terms,  an  express  contract  for  paid-up  insurance,  as  ap- 
peals from  paragraph  5,  on  page  2,  of  said  policy,  and  from 
the  table  of  loan  and  surrender  values  therein  contained. 

"  (4)  That  the  court  erred  in  refusing  the  defendant's  mo- 
tion to  arrest,  vacate,  and  set  aside  the  judgment  and  decree 
rendered,  given  and  entered  in  said  cause,  and  to  grant  it  a 
new  trial  of  said  cause  for  the  reasons  stated  in  said  motion, 
and  for  the  further  reasons :  1.  That  said  judgment  and  de- 
cree is  contrary  to,  and  is  not  supported  by,  the  evidence  in- 
troduced on  the  trial  of  said  cause,  and  that  all  the  evidence 
introduced  by  plaintiff  showed  that  said  policy  had  by  its  ex- 
press terms  and  provisions  lapsed  on  December  8,  1904,  for 
nonpayment  of  the  premium  when  due,  and  therefore  that 
there  was  nothing  due  under  the  terms  thereof.  2.  That  said 
judgment  and  decree  is  contrary  to  law,  and  that  it  is  based 
upon  the  erroneous  conclusion  of  law  that  paragraph  809,  Re- 
vised Statutes  of  Arizona  of  1901,  should  be  read  into  saicl 
contract  or  policy  of  insurance,  and  made  a  part  thereof." 

"(6)  That  the  judgment  appealed  from  is  erroneous  and 
contrary  to  law  in  the  particulars  following:  1.  That  it  is 
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based  upon  the  erroneous  conclusion  of  law  that  said  policy 
of  insurance  was,  at  the  time  of  the  death  of  said  Coyne,  in 
full  force  and  effect;  whereas,  it  had  by  its  express  terms 
lapsed  on  December  8,  1904,  by  reason  of  nonpayment,  and. 
become  wholly  forfeited  and  without  value,  and  that  at  the 
time  of  the  commencement  of  said  action  there  was  nothing 
due  plaintiffs  under  the  terms  of  said  policy.  ...  4.  That  it 
is  based  upon  the  erroneous  conclusion  of  law  that  paragraph 
809,  Revised  Statutes  of  Arizona  of  1901,  should  be  read  into 
the  contract  or  policy  of  insurance,  and  made  a  part  thereof ; 
whereas  said  section  does  not  authorize  any  such  interpreta- 
tion, for  the  reason  that  it  is  a  penal  statute  in  which  there 
is  prescribed  a  fixed,  definite,  and  exclusive  penalty  for  any 
failure  to  comply  with  its  provisions/' 

Paul  Burks,  for  Appellant.* 

Section  809,  Revised  Statutes  of  Arizona  of  1901,  is  not  to 
be  read  into  the  policy.  It  forms  no  part  of  the  policy  and 
is  in  no  way  determinative  of  appellee's  rights  under  the 
policy.  The  statute  does  not  determine  in  any  respect  the 
rights  of  a  policy-holder  under  his  contract.  It  merely  pre- 
scribes the  form  of  policy  to  be  issued  in  certain  cases,  and 
prescribes  the  penalty  which  shall  be  imposed  on  any  com- 
pany failing  to  comply  with  its  provisions;  and  is  clearly  a 
matter  between  the  territory  and  the  insurance  company  doing 
business  within  the  territory,  and  does  not  authorize  the  courts 
to  make  all  contracts  conform  to  its  terms,  if  perchance  the 
insurer  and  the  insured  elect  to  enter  into  contracts  in  con- 
travention of  the  statute.  Str&ube  v.  Pacific  Mutual  Life  Ins. 
Co.  of  California,  123  Cal.  677,  56  Pac.  546 ;  Rife  v.  Union 
Cent.  Life  Ins.  Co.,  129  Cal.  455,  62  Pac.  48,  construing  the 
statute  from  which  our  section  809  was  borrowed.  Section 
809,  Revised  Statutes  of  1901,  is  a  penal  statute,  and  must  be 
strictly  construed.  Fritts  v.  Palmer,  132  U.  S.  282,  10  Sup. 
Ct.  93,  33  L.  Ed.  317;  Lewis'  Sutherland's  Statutory  Con- 
struction, 531,  and  cases  cited;  Straube  v.  Pacific  Mut.  Life 
Ins.  Co.,  123  Cal.  677,  56  Pac.  546. 

Edward  M.  Doe,  for  Appellees. 

The  policy  was  delivered  and  the  first  premium  note  and 
payment  made  in  Arizona;  the  contract  is  therefore  subject 
to  Arizona  laws.    Equitable  Life  Assur.  Soc.  v.  Clements,  140 
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U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed.  497 ;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed.  552 ;  New 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct. 
962,  44  L.  Ed.  1116.  The  territory  has  the  right  to  prevent 
a  foreign  corporation  from  doing  business  within  its  limits, 
to  prescribe  the  conditions  under  which  it  may  enter,  and  dic- 
tate the  character  and  terms  of  contracts  it  may  enter  into 
with  citizens  of  the  territory  to  any  extent  it  chooses,  subject 
only  to  the  restrictions  imposed  by  the  federal  constitution. 
Security  Mut.  Life  Ins.  Co.  v.  Prewitt,  202  U.  S.  240,  26  Sup. 
Ct.  619,  50  L.  Ed.  1013 ;  Hooper  v.  California,  155  U.  S.  648, 
15  Sup.  Ct.  207,  39  L.  Ed.  297 ;  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  19  Sup.  Ct  281,  43  L.  Ed.  552. 

Statutory  provisions  like  paragraph  809,  Revised  Statutes 
of  Arizona,  are  as  much  a  part  of  the  policy  as  though  written 
in  it;  they  are  to  be  construed  as  though  written  in  the  policy. 
They  cannot,  by  the  stipulation  or  agreement  of  the  parties,, 
be  waived  or  modified.  Vance  on  Insurance,  186;  Bacon  on 
Benefit  Societies  and  Life  Insurance,  3d  ed.,  sec.  176 ;  Ostran- 
der  oil  Fire  Insurance,  sec.  32 ;  Strauss  v.  Union  Central  Life 
Ins.  Co.,  170  N.  Y.  356,  63  N.  E.  347 ;  Equitable  Life  Asstir. 
Soc.  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed. 
497 ;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20 
Sup.  Ct.  962,  44  L.  Ed.  1116;  Joyce  on  Insurance,  sec.  194; 
Oshkosh  Gas  Light  Co.  v.  Oermania  Fire  Ins.  Co.,  71  Wis. 
454,  5  Am.  St.  Rep.  233,  37  N.  W.  819.  In  making  the  ex- 
ception the  legislature  emphasizes  its  meaning  and  intent  that 
the  assured  shall,  in  any  event,  have  the  benefit  of  a  self-oper- 
ating provision  by  using  the  word  "specifically."  The  word 
"specific"  is  defined  by  all  the  lexicographers  as  "fixed, 
definite,  certain.'*  In  Smith  v.  Mutual  Ben.  Life  Ins.  Co.t 
173  Mo.  329,  72  S.  W.  935,  section  2  of  the  syllabus  reads:  "A 
provision  in  the  policy  that  the  surrender  value  is  payable 
only  on  condition  that  it  be  applied  for  within  three  months 
from  the  nonpayment  of  a  premium  when  due,  and  the  policy 
then  surrendered  and  canceled,  is  not  a  provision  for  an  un- 
conditional cash  surrender  as  required  by  the  Missouri  stat- 
ute, and  is  such  a  limitation  as  takes  the  case  out  of  the  stat- 
ute." To  the  same  effect  is  Cravens  v.  New  York  Life  Ins. 
Co.,  148  Mo.  583,  71  Am.  St.  Rep.  628,  50  S.  W.  519,  53  L.  R. 
A.  305,  afterward  affirmed  by  the  United  States  supreme  court 
in  178  U.  S.  389,  20  Sup.  Ct.  962,  44  L.  Ed.  1116.  Life  in- 
surance policies  are  liberally  construed  in  favor  of  the  as- 
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sured  so  as  not  to  defeat,  without  a  plain  necessity,  his  claim 
to  the  indemnity,  which  in  making  the  insurance  it  was  his 
object  to  secure.  If  two  interpretations  may  be  made,  that 
one  should  be  adopted  which  is  most  favorable  to  the  assured. 
May  on  Insurance,  2d  ed.,  172. 

DO  AN,  J. — The  legal  proposition  that  is  decisive  of  this 
case  is  fairly  presented  in  the  first  and  fourth  subdivisions  of 
the  sixth  assignment  of  error,  and  it  may  as  well  be  taken  up 
and  determined  at  the  outset,  because  it  is  not  only  determina- 
tive of  the  general  result  of  the  case,  but  upon  it  depends  the 
correctness  or  incorrectness  of  the  legal  propositions  urged  in 
the  earlier  assignments.  There  is  no  question  of  fact  in  the 
case.  The  testimony  is  such  that  the  case  may  as  well  be 
treated  as  upon  an  agreed  statement  of  facts. 

The  applicant  stated  in  the  application:  "I  hereby  agree 
that  this  application  and  the  policy  hereby  applied  for,  taken 
together,  shall  constitute  the  entire  contract  between  the  par- 
ties hereto.' '  The  policy  provides:  "This  policy  shall  lapse, 
and  together  with  all  premiums  paid  thereon  shall  forfeit  to 
the  society  on  the  nonpayment  of  any  premium  when  due,  ex- 
cepting that  upon  due  surrender  of  this  policy  within  six 
months  after  lapse,  providing  premiums  have  been  duly  paid 
for  at  least  three  years  of  insurance,  the  society  will  give  the 
assured  the  choice  of  either  a  cash  value  or  non-participating 
paid-up  life  policy,  at  the  date  of  lapse,  as  fixed  in  the  fol- 
lowing table  of  surrender  values,  the  amount  of  which  shall 
be  based  on  the  number  of  full  years'  premium  that  have  been 
paid.  ...  In  consideration  of  the  premises,  it  is  understood 
and  agreed  that  all  right  or  claim  for  temporary  insurance  or 
any  other  surrender  value  than  that  provided  in  this  contract 
is  hereby  waived  and  relinquished.  .  .  .  "  The  table  of  sur- 
render values  provides  that,  at  the  end  of  the  sixth  year,  the 
cash  surrender  value  shall  be  $300,  and  the  paid-up  life  policy 
$600.  The  date  of  the  policy  was  the  8th  of  March,  1898, 
the  date  of  the  lapse  was  the  8th  of  December,  1904,  and  the 
date  of  Coyne's  death  was  the  twenty-seventh  day  of  April, 
1905.  If  the  application  and  policy,  taken  together,  consti- 
tute the  entire  contract  between  the  parties,  the  policy  had 
lapsed,  and  had  forfeited  to  the  society  on  the  eighth  day  of 
December,  1904,  and  as  the  assured  had  not,  within  six  months 
thereafter,  upon  surrender  of  the  policy,  requested  either  the 
cash  value  ($300)  or  a  nonparticipating  paid-up  life  policy 
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for  $600,  there  was  nothing  due  under  the  contract  or  policy 
from  the  appellant.  Inloes  v.  Prudential  Ins.  Co.,  109  Mo. 
App.  104,  82  S.  W.  1089. 

Paragraph  809  of  the  Revised  Statutes  of  Arizona  of  1901 
reads  as  follows:  "Every  contract  or  policy  of  insurance  here- 
after made  by  any  person  or  corporation  organized  under  the 
laws  of  this  territory,  or  under  those  of  any  other  state  or 
country,  with  and  upon  the  life  of  a  resident  of  this  territory, 
and  delivered  within  this  territory,  shall  contain,  unless  spe- 
cifically contracted  between  the  insurer  and  the  insured  for 
tontine  insurance,  or  for  other  term  or  paid-up  insurance,  a 
stipulation  that  when,  after  three  full  annual  premiums  shall 
have  been  paid  on  such  policy,  it  shall  cease  or  become  void 
solely  by  the  nonpayment  of  any  premium  when  due,  its  en- 
tire net  reserve  by  the  American  experience  mortality,  and 
interest  at  four  and  one-half  per  cent  yearly,  less  any  in- 
debtedness to  the  company  on  such  policy,  shall  be  applied 
by  such  company  as  a  single  premium  at  such  company's  pub- 
lished rates  in  force  at  the  date  of  the  original  policy,  but  at 
the  age  of  the  insured  at  time  of  lapse,  either  to  the  pur- 
chase of  nonparticipating  term  insurance,  for  the  full  amount 
insured  by  such  policy,  or  upon  the  written  application  by  the 
owner  of  such  policy,  and  the  surrender  thereof  to  such  com- 
pany within  three  months  from  such  nonpayment  of  premium, 
to  the  purchase  of  a  nonparticipating  paid-up  policy  payable 
at  the  time  that  the  original  policy  would  be  payable  if  con- 
tinued in  force;  both  kinds  of  insurance  to  be  subject  to  the 
same  conditions  except  as  to  payment  of  premiums,  as  those 
of  the  original  policy.    It  may  be  provided,  however,  in  such 
stipulation,  that  no  part  of  such  term  insurance  shall  be  due 
or  payable  unless  satisfactory  proofs  of  death  be  furnished 
to  the  insuring  company  within  one  year  after  death,  and 
that  if  death  shall  occur  within  three  years  after  such  non- 
payment of  premium,  and  during  such  term  of  insurance, 
there  shall  be  deducted  from  the  amount  payable  the  sum  of 
all  the  premiums  that  would  have  become  due  on  the  original 
policy  if  it  had  continued  in  force.    If  the  reserve  on  endow- 
ment policies  be  more  than  enough  to  purchase  temporary  in- 
surance as  aforesaid,  to  the  end  of  the  endowment  term,  the 
excess  shall  be  applied  to  the  purchase  of  pure  endowment  in- 
surance, payable  at  the  end  of  the  term  if  the  insured  be  then 
living.    If  any  life  insurance  corporation  or  company  shall 
deliver  to  any  person  in  this  territory  a  policy  of  insurance 
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upon  the  life  of  any  person  residing  in  tnis  territory  not  in 
conformity  with  the  provisions  of  this  section,  the  right  of 
such  corporation  or  company  to  transact  business  in  this  ter- 
ritory shall  thereupon  and  thereby  cease  and  terminate,  and 
any  district  court  of  this  territory,  upon  the  fact  appearing 
that  any  company  or  person  has  violated  the  provisions  of 
this  section,  shall  enjoin  such  company  or  person  from  doing 
or  transacting  any  insurance  business  within  the  territory, 
either  as  principal  or  agent*  The  attorney  general,  district 
attorney  or  any  person  interested,  may  be  the  party  plaintiff 
in  such  action."  While  no  direct  reference  is  made  to  the 
statute  just  quoted,  either  in  the  decision  of  the  trial  court  or 
in  the  judgment,  it  is  evident  that  the  court  did  read  the  pro- 
visions of  the  statute  into  the  policy,  and  on  that  theory  made 
the  findings  and  rendered  the  judgment  presented  in  this  rec- 
ord. 

The  counsel  for  the  appellees,  in  his  presentation  of  the 
case  to  this  court,  has  said  that:  "The  territory  has  the  right 
to  prevent  a  foreign  corporation  from  doing  business  within 
its  limits,  to  prescribe  the  conditions  under  which  it  may  enter, 
and  dictate  the  character  and  terms  of  the  contracts  it  may 
enter  into  with  citizens  of  the  territory,  to  any  extent  it 
chooses,  subject  only  to  the  restrictions  imposed  by  the  federal 
constitution."  "Statutory  provisions,  like  paragraph  809  of 
the  Revised  Statutes  of  Arizona,  are  as  much  a  part  of  the 
policy  as  though  written  in  it,  and  they  are  to  be  construed 
as  though  written  in  the  policy.  They  cannot,  by  the  stipula- 
tion or  agreement  of  parties,  be  waived  or  modified.  The  law 
with  reference  to  which  the  policy  is  executed  governs  ab- 
solutely the  rights  of  the  parties  thereto.  .  .  .  Therefore,  it 
is  properly  said  that  the  law  writes  in  every  contract  all  exist- 
ing statutes  that  are  applicable  to  the  transaction,  and  they 
become  parts  of  the  contracts  as  completely  as  if  the  parties 
had  copied  them  in  its  face,  and,  further,  these  terms  render 
null  and  void  any  other  provisions  agreed  upon  by  the  par- 
ties that  may  be  in  conflict  with  these  terms  by  the  hand  of 
the  law.  ...  In  Cooley's  Briefs  of  the  Law  of  Insurance, 
volume  3,  pages  2395,  2396,  may  be  found  the  nonforfeiture 
statutes  of  many  states,  showing  their  similarity  to  that  of 
Arizona.  All  the  statutes  in  force  are  similar  to  it,  not 
always  alike  in  their  phraseology  in  certain  parts,  but  remark- 
ably ^similar.  Our  statute  provides  a  method  of  determining 
the  value  of  the  policy,  and  that  method  is  almost  identical 
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with  the  method  provided  for  in  Massachusetts,  in  Missouri, 
in  Maine,  New  Jersey,  and  formerly  New  York.  Our  statute 
lays  down  the  rule  that  every  contract  or  policy  of  insurance 
hereafter  made  shall  contain  the  provision  that,  after  three 
annual  premiums  have  been  paid,  it  shall  not  be  forfeited,  and 
it  then  goes  into  detail  as  to  just  how  the  value  of  the  policy 
is  to  be  calculated,  and  that  method  is  identical  with  the 
method  adopted  and  in  use  in  all  the  nonforfeiting  acts,  ex- 
cept that  some  acts  provide  that  .the  rate  of  interest  shall  be 
three,  others  four,  and  others  four  and  one-half ;  e.  g.,  see  the 
nonforfeiting  law  of  Missouri,  in  the  note  to  New  York  Life 
Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962,  44  L.  Ed. 
1116." 

This  reasoning,  accompanied  by  the  general  reference  to  the 
different  statutory  provisions  relative  to  the  remedy  of  policy- 
holders against  insurance  companies,  and  based  upon  the  cases 
cited  that  arose  under  the  Missouri  statute  that  is  referred 
to  as  almost  identical  with  paragraph  809,  doubtless  misled 
the  learned  judge  of  the  lower  court,  who  was  called  upon  to 
rule  on  this  question  without  having  the  different  statutes  be- 
fore him.  The  law  as  cited  in  the  several  instances  by  the 
counsel  for  the  appellees  is  sound,  supported  by  good  reason- 
ing, and  based  upon  statutory  provisions  that  have  been  de- 
cided by  the  United  States  supreme  court  to  be  constitutional. 
There  is  no  question  but  that  the  territory  has  the  right  to 
prevent  a  foreign  corporation  from  doing  business  within  its 
limits,  and  to  prescribe  the  conditions  under  which  it  may 
enter,  and  dictate  the  character  and  terms  of  the  contracts 
it  may  enter  into  with  citizens  of  the  territory  to  any  extent 
it  chooses,  subject  only  to  the  restrictions  imposed  by  the 
federal  constitution  or  laws.  Security  Mutual  Life  Ins.  Co. 
v.  Prewitt,  202  U.  S.  246,  26  Sup.  Ct.  619,  50  L.  Ed.  1013. 
In  other  words,  there  is  no  question  of  the  right  on  the  part 
of  the  territory  to  write  into  the  policy  any  statutory  provi- 
sion within  the  limits  referred  to.  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed.  552. 

The  only  question  presented  to  us  is :  Did  the  territory  do 
sot  The  Missouri  statute  that  has  been  in  one  place  stated 
by  the  counsel  for  the  appellees  to  be  " remarkably  similar' ' 
to  ours,  and  in  another  to  be  " almost  identical  with  it,"  has 
done  so.  Our  statute  has  not,  and  for  the  reason  that  the 
one  has,  and  the  other  has  not,  the  cases  decided  in  the  court 
of  last  resort  under  the  one  statute  do  not  at  all  control  the 
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decision  of  cases  arising  under  the  other  statute.  The  Mis- 
souri statute  provides  that:  "No  policy  .  .  .  shall,  after  pay- 
ment upon  it  of  two  annual  premiums,  be  forfeited,  or  be- 
come void  by  reason  of  the  nonpayment  of  premiums  thereon, 
but  it  shall  be  subject  tot  the  following  rules  of  commutation, 
to  wit."  Had  our  statute  made  a  like  provision,  the  judg- 
ment of  the  court  in  this  instance  would  have  been  correct, 
and  would  have  been  fully  supported  by  New  York  Life  Ins. 
Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962,  44  L.  Ed.  1116 ; 
Equitable  L.  A.  8.  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct. 
822,  35  L.  Ed.  497.  Our  statute,  however,  instead  of  making 
a  provision  by  which  the  insurance  contract  should  be  inter- 
preted by  either,  declaring,  as  does  the  Missouri  statute,  that 
such  should  be  the  measure  of  recovery  under  the  contract, 
whether  so  expressly  provided  therein  or  not  (note  to  New 
York  Life  Ins.  Co.  v.  Cravens,  178  U.  S.  389,  20  Sup.  Ct.  962, 
44  L.  Ed.  1116),  or  by  providing,  as  the  Ohio  statute,  a  bar  to 
any  certain  defense  on  the  part  of  the  company  in  an  action  on 
a  claim  under  a  policy  (section  3625,  Revised  Statutes  of  Ohio 
of  1898,  cited  in  Hancock  Mut.  Life  Ins.  Co.  v.  Warren,  181 
U.  S.  73,  21  Sup.  Ct.  535,  45  L.  Ed.  755),  requires  that  "every 
contract  .  .  .  shall  contain,  unless  ...  a  stipulation  that 
when,  after  three,"  etc.,  and  then  provides  in  the  same  para- 
graph, as  a  penalty  for  noncompliance  with  such  requirement, 
that,  "if  any  life  insurance  corporation  or  company  shall 
deliver  to  any  person  in  this  territory  a  policy  .  .  .  not  in 
conformity  with  the  provisions  of  this  section,  the  right  of 
such  corporation  or  company  to  transact  business  in  this  ter- 
ritory shall  thereupon  and  thereby  cease  and  terminate,"  and 
then  provides  for  terminating  the  right  of  any  such  company. 
This  language  clearly  recognizes  the  right  of  insurance  com- 
panies to  do  business  in  the  territory,  and  to  disregard  the 
provisions  of  paragraph  809  by  writing  policies  not  contain- 
ing the  stipulation  therein  required,  and  with  equal  clearness 
expresses  the  penalty  that  would  be  incurred  by  any  com- 
pany which  might  exercise  its  right  to  make  a  contract  other 
than  that  directed  and  required  by  the  statute,  but  does  not 
attempt  to  formulate  or  write  into  the  contract  any  term  or 
provision  which  the  company  might  neglect  or  decline  to  in- 
sert therein.  Fritts  v.  Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93, 
33  L.  Ed.  317.  The  distinction  between  these  two  classes  of 
legislative  enactments  in  regard  to  the  obligations  of  the  in- 
surance companies  under  their  policies  is  very  similar  to  the 
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distinction  between  the  statutory  enactments  of  the  differen4: 
states  in  regard  to  the  rights  of  insurance  companies  to  trans- 
fer their  litigation  from  the  state  to  the  federal  courts.  The 
cases  that  present  the  different  statutes  intended  to  prevent 
this  action  on  the  part  of  the  insurance  companies  are  collated 
in  the  case  of  the  Security  Mutual  Life  Ins.  Co.  v.  Preuritt, 
202  U.  S.  246,  26  Sup.  Ct.  619,  50  L.  Ed.  1013,  wherein  the 
distinction  is  plainly  pointed  out  between  the  statutes  that 
require  the  insurance  companies,  in  order  to  do  business,  to 
make  an  application  or  an  agreement  that  shall  contain  a  stip- 
ulation that  such  corporation  would  not  remove  a  pending 
suit  from  the  state  to  the  federal  court,  and  those  that  provide 
that,  if  any  company  shall  remove  any  such  suit  or  proceed- 
ing to  any  federal  court,  the  commissioner  shall  forthwith  re- 
voke all  authority  of  such  company  and  its  agents  to  do 
business  in  the  state.  The  former  class  of  legislation  was 
generally  held  to  be  void;  whereas  the  latter  was  sustained, 
the  court  saying  that  in  the  one  case  it  was  the  exaction  of  a 
stipulation  or  agreement  in  advance  as  a  condition  of  granting 
a  permit  that  rendered  the  statute  illegal,  while  it  was  held 
that,  where  no  requirement  or  agreement  not  to  remove  was 
required  as  a  condition  for  doing  business  in  the  state,  "the 
mere  enactment  of  a  statute  which,  in  substance,  says,  if  you 
choose  to  exercise  your  right  to  remove  a  case  into  the  federal 
court,  your  right  to  further  do  business  within  the  state  shall 
cease,  and  your  permit  shall  be  withdrawn,  is  not  open  to  any 
constitutional  objection." 

If  our  statute,  instead  of  the  language  used,  had  said :  "No 
contract  or  policy  of  insurance  hereafter  made  by  any  person 
or  corporation  organized  under  the  laws  of  this  territory,  or 
under  those  of  any  other  state  or  country,  with  and  upon  the 
life  of  a  resident  of  this  territory,  and  delivered  within  this 
territory,  shall,  after  three  full  annual  premiums  shall  have 
been  paid  on  such  policy,  cease  or  become  void  solely  by  the 
nonpayment  of  any  premium  when  due ;  but,  unless  such  con- 
tract or  policy  of  insurance  shall  specifically  provide  for  ton- 
tine insurance,  or  for  other  term  or  paid-up  insurance,  it  shall 
be  subject  to  the  following  rules  of  commutation,  to  wit,  its 
entire  net  reserve  value  at  the  time  the  premium  becomes  due 
and  is  not  paid  as  computed  by  the  American  experience  mor- 
tality tables,  and  interest  at  four  and  one-half  per  cent 
yearly" — and  then  follow  the  language  used  up  to  and  in- 
cluding the  words  "payable  at  the  end  of  the  term,  if  the 
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insured  be  then  Hying,"  and  let  the  paragraph  terminate  there 
before  the  words,  "if  any  life  insurance  corporation  or  com- 
pany shall  deliver,"  the  effect  of  the  statute  would  be  to  read 
that  provision  into  the  policy,  regardless  of  any  language  in 
either  application  or  policy  at  variance  therewith.  Had  that 
been  done,  the  recovery  in  this  case  would  turn  upon  the  ques- 
tion whether  this  contract  would  be  taken  out  from  the  effect 
of  the  statute  by  virtue  of  the  provision  in  the  contract  for  a 
paid-up  life  policy,  as  is  claimed  by  appellant  in  second  sub- 
division of  the  third  assignment  of  error ;  but,  under  the  pres- 
ent wording  of  the  statute,  that  becomes  purely  an  academic 
question. 

Our  statute,  as  cited  supra,  clearly  declares  the  termination 
of  the  right  to  do  business  in  the  territory  of  any  company 
that  violates  the  provisions  of  paragraph  809,  and  confers 
upon  the  attorney  general  or  district  attorney  the  power  to 
enforce  such  forfeiture  of  right  against  such  company,  but 
does  not  affect  the  terms  of  any  contract  entered  into,  or  the 
rights  of  any  person  under  a  policy  issued,  by  such  company 
before  the  forfeiture  of  such  right  to  do  business.  We  ap- 
prove the  reasoning  of  the  supreme  court  of  California  in 
two  cases  very  similar  to  the  one  at  bar,  and  under  a  statute 
identical  in  its  language  with  ours.  Straube  v.  Pacific  Mutual 
Life  Ins.  Co.,  123  Cal.  677,  56  Pac.  546;  Rife  v.  Union 
Central  Life  Ins.  Co.,  129  Cal.  455,  62  Pac.  48. 

For  the  reasons  above  given,  the  demurrer  to  the  complaint 
should  have  been  sustained,  upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  allegation  that  Coyne  died  on  the  twenty-seventh 
day  of  April,  1905,  and  had  paid  all  premiums  and  sums  of 
money  due  under  his  said  contract  of  insurance  up  to  Decem- 
ber 8,  1904,  without  any  allegation  that  he  had  paid  the 
premiums  up  to  the  time  of  his  death,  or  that  he  had  within 
six  months  after  lapse,  upon  surrender  of  the  policy,  re- 
quested either  the  cash  surrender  value  or  a  paid-up  life 
policy,  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  company  on  any  other  theory  than  that  the 
reserve  value  of  the  policy  was,  by  virtue  of  the  provisions  of 
paragraph  809  of  our  statutes,  automatically  applied  to  the 
procurement  of  term  insurance  in  the  full  amount  of  his 
policy  that  would  continue  in  force  from  the  eighth  day  of 
December,  1904,  until  after  the  date  of  his  death.  For  the 
same  reasons  the  judgment,  as  rendered,  having  been  neces- 
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sarily  based  upon  the  same  theory,  was,  in  the  view  of  the 
case  we  have  adopted,  unsupported  by  any  evidence. 

The  judgment  is  reversed,  and  the  case  remanded,  with  in- 
structions to  the  lower  court  to  sustain  the  demurrer  to  the 
complaint,  and  for  such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Civil  No.  988.    Filed  March  22,  1907.] 
[89  Pac.  504.] 

BOQUILLAS  LAND  AND  CATTLE  COMPANY,  a  Cor- 
poration,  Plaintiff  in  Error,  v.  THE  ST.  DAVID  CO- 
OPERATIVE COMMERCIAL  AND  DEVELOPMENT 
ASSOCIATION,  a  Corporation,  et  al.,  Defendants  in 
Error. 

1.  Waters  and  Watercourses  —  Irrigation  —  Riparian   Owners  — 

Common  Law  —  Not  in  Force  in  Arizona  —  Bill  of  Rights,  art. 
22,  and  Howell's  Code,  chap.  55,  Legislature  1864. — Howell's 
Code  adopted  the  common  law  of  England  bo  far  as  not  repugnant 
to,  or  inconsistent  with,  the  Bill  of  Rights  or  the  laws  of  the  terri- 
tory, and  the  Bill  of  Bights,  article  22,  declared  all  streams  suscepti- 
ble to  use  for  irrigation  to  be  public  properly,  and  gave  any  in- 
habitant of  the  territory  owning  or  possessing  irrigable  land  the 
right  to  divert  water  necessary  for  irrigation  from  any  convenient 
stream.  Held,  that  the  common-law  doctrine  that  only  riparian 
owners  could  divert  water  from  streams  for  irrigation  purposes, 
being  repugnant  to  the  Bill  of  Rights,  article  22,  has  never  obtained 
in  this  territory. 

2.  Same. — Bights  Under  Common  Law,  Even  it  Existent,  Conferred 

No  Such  Property  Right  as  Might  not  be  Abrogated. — Whether 
or  not  subsequent  legislation  can  be  construed  as  a  recognition  that 
the  common  law  as  to  riparian  rights  was  adopted  by  the  statutes 
of  1864,  Howell's  Code,  adopting  the  common  law,  any  right  granted 
by  the  statute  was  clearly  not  intended  to  become  property  in  such 
a  sense  that  it  might  not  be  abrogated  by  future  legislation,  when 
riparian  owner  has  made  no  use  of  the  water  permitted  him  at  com- 
mon law. 

8.  Sams  — Treaties — Effect  on  Property  Rights. — Rights  under  treaty 
are  neither  greater  nor  less  than  prior  thereto.    While,  under  the 
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treaty  of  Guadalupe  Hidalgo,  the  owner  of  a  Mexican  land  grant, 
title  to  which  was  vested  at  the  date  of  the  treaty,  retained  all  vested 
rights  of  the  property  to  which  he  was  entitled  under  the  laws  of 
Mexico,  and  the  legislature  of  Arizona  has  no  power  or  authority  to 
deprive  any  such  owner  of  any  such  rights,  at  least  without  due  com- 
pensation, yet  the  Mexican  law  in  force  at  the  time  of  the  treaty  above 
mentioned  was  such  that  the  legislature  could  concede  to  individuals 
or  corporations  exclusive  right  to  the  uses  of  water  of  unnavigable 
streams,  and  the  use  of  the  waters  of  such  streams  being  under  legis- 
lative control  under  the  Mexican  law,  the  change  of  sovereignty 
merely  transferred  this  right  of  control  from  Mexico  to  the  United 
States,  and  hence  Arizona,  exercising  power  delegated  to  it  by  the 
United  States,  might  grant  common-law  rights  to  a  riparian  owner 
or  establish  the  right  of  prior  appropriation,  and  grant  this  right 
to  others  than  riparian  owners. 

EKROR  to  District  Court,  First  Judicial  District,  in  and 
for  the  County  of  Cochise.  Fletcher  M.  Doan,  Judge. 
Affirmed. 

Affirmed  sub  nom.  BoquiUas  Land  and  Cattle  Co,  v.  Curtis, 
213  U.  S.  339,  53  L.  Ed.  822. 

The  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives,  for  Plaintiff  in  Error. 

The  so-called  doctrine  of  appropriation  or  the  acquiring  of 
the  right  to  the  uses  of  waters  by  appropriation  is  wholly 
foreign  to  the  common  law  and  wholly  inconsistent  therewith. 
By  the  common  law  the  appropriator  could  never  be  more 
than  a  trespasser,  and  could  never  acquire  any  rights  by  user, 
no  matter  for  what  length  of  time,  as  against  the  riparian 
owner.  Lux  v.  Hoggin,  69  Cal.  255,  10  Pac.  674.  In  some 
of  the  American  authorities  the  common-law  rights  of  riparian 
owner  is  held  to  include  a  reasonable  use  of  water  for  pur- 
poses of  irrigation,  but  such  right  must  not  substantially  im- 
pair the  rights  of  other  riparian  owners.  Meng  v.  Coffey, 
67  Neb.  500,  108  Am.  St.  Rep.  697,  93  N.  W.  713,  60  L.  R.  A. 
910 ;  Bathgate  v.  Irvine,  126  Cal.  135,  77  Am.  St.  Rep.  158, 
58  Pac.  442.  Article  5  of  the  Gadsden  treaty  provides  that 
the  provisions  of  the  eighth,  ninth,  sixteenth,  and  seventeenth 
articles  of  the  treaty  of  Guadalupe  Hidalgo  shall  apply  to  all 
rights  of  persons  and  property  within  the  territory  ceded. 
Rev.  Stats.  1901.  Article  8  of  the  treaty  of  Guadalupe 
Hidalgo  provides  that  rights  of  property  belonging  to  Mexi- 

XI  Arix.— o 
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cans  in  the  ceded  territory  shall  be  inviolably.  Under  the 
provisions  of  section  8  of  act  of  Congress  of  March  3,  1901, 
establishing  the  court  of  private  land  claims,  title  to  Mexican 
land  grants  shall  be  confirmed  whenever  a  title  is  shown  to 
exist  and  the  issuance  of  a  patent  to  the  person  in  whom  such 
grant  is  confirmed*  The  effect  of  such  provision  as  in  the 
above-named  treaties  has  been  construed  by  the  United  States 
supreme  court.  Under  these  decisions  the  effect  of  a  patent 
issued  by  the  proper  officers  of  the  United  States  to  lands  em- 
braced within  a  confirmed  Mexican  land  grant  operates  not 
only  as  a  quitclaim  or  conveyance  of  whatever  interest  the 
United  States  may  have  in  the  lands,  but  also  as  a  confirma- 
tion and  determination  that  title  existed  under  such  grant 
at  the  time  of  the  acquisition  of  the  territory.  The  title  thus 
confirmed  is  the  title  as  it  existed  at  thfe  time  of  the  cession  by 
Mexico,  and  conclusively  determines  its  existence  both  as 
against  the  United  States  and  as  against  third  persons  not 
showing  a  superior  right.  The  proceedings  are  but  a  con- 
firmation of  a  title  already  existing.  Beard  v.  Fedcry,  3 
Wall.  478,  18  L.  Ed.  88 ;  Knight  v.  United  Land  Assn.,  142 
U.  S.  161,  35  L.  Ed.  974 ;  Herrick  v.  Boquillas  L.  &  C.  Co., 
200  U.  S.  96,  26  Sup.  Ct.  192,  50  L.  Ed.  388,  involving  the 
very  lands  described  in  the  patent  mentioned  in  the  findings 
of  the  court  in  this  case.  It  follows,  therefore,  that  the  plain- 
tiff in  error  and  its  predecessors  in  interest  have  been  the 
owners  of  lands  described  in  the  patent  and  in  the  findings 
of  the  court  in  this  case,  since  the  date  of  the  grant  from  the 
government  of  Sonora,  and  that  the  title  now  claimed  existed 
at  that  time  and  at  the  date  of  the  cession  by  Mexico  under 
the  Gadsden  treaty,  and  ever  since,  and  whatever  property 
rights  attached  to  such  ownership  at  any  time  since  the  date 
of  the  cession  are  inviolable,  and  whatever  may  have  been  the 
subsequent  legislation  or  the  rights  of  parties  under  subse- 
quently acquired  titles,  the  rights  of  the  plaintiff  in  error  re- 
main as  they  were  prior  to  such  legislation.  It  is  well  settled 
that  riparian  rights  once  attaching  or  becoming  a  part  of 
lands  are  property  rights,  and  cannot  be  taken  away,  and  can 
only  be  taken  for  a  public  use  by  the  exercise  of  eminent 
domain.  Crawford  v.  Hathaway,  67  Neb.  325,  108  Am.  St. 
Rep.  647,  93  N.  W.  781,  60  L.  R.  A.  889.  And  even  a  state 
constitution  cannot  take  away  or  impair  riparian  rights  pre- 
viously vested.  Bigelow  v.  Draper,  6  N.  D.  152,  69  N.  W. 
570!   573.    Neither   the   Bill  of   Rights   nor   the   provisions 


March,  '07.]    Boquillas  etc.  Co.  v.  St.  David  etc.  Assn.    131 

in  Howell's  Code  are  to  be  construed  as  repugnant  to  the 
common-law  doctrine  of  riparian  rights,  and  which  plaintiff 
in  error  contends  was  adopted  as  the  law  of  this  territory 
by  the  provision  in  Howell's  Code  adopting  the  common  law. 
The  prohibition  of  exclusive  use  in  article  22,  Bill  of  Rights, 
militates  rather  against  the  doctrine  of  appropriation  or  rights 
under  priority  of  appropriation  than  otherwise;  and  as  the 
rights  of  riparian  proprietors  include  also  the  reasonable  use 
of  water  for  irrigation  upon  the  riparian  lands,  it  will  be 
seen  that  article  22  is  consistent  and  harmonious  with  the 
common-law  doctrine  on  that  subject.  Long  on  Irrigation, 
sec.  9. 

Even  though  the  doctrine  of  appropriation  prevailed  to 
some  extent  in  this  territory,  it  could  not  affect  the  rights  of 
the  riparian  proprietors  claiming  under  Mexican  grants.  Lux 
v.  Hoggin,  69  Cal.  255,  10  Pac.  674.  The  subject  of  riparian 
rights  under  Mexican  grants  is  discussed  in  Black's  Pomeroy 
on  Water  Rights,  section  43,  in  which  the  author,  while  rea- 
soning that  the  rights  of  an  owner  of  a  title  by  grant  from 
the  Mexican  government  do  not  differ  in  any  respect  from 
those  held  by  any  other  proprietor,  who  derives  his  title  from 
the  United  States,  concludes  that  the  question  of  priority  be- 
tween such  a  grantee  and  a  person  who  has  appropriated  the 
waters  of  a  stream  before  his  grant  was  confirmed  by  the 
United  States  authorities  must  depend  upon  the  legal  effect 
given  to  the  confirmation.  If  the  confirmation  relates  back 
to  the  date  of  the  treaty,  so  that  the  grantee  is  regarded  as 
deriving  his  title  directly  and  holding  it  continuously  from 
the  Mexican  government,  the  rights  of  such  grantee  are  su- 
perior to  those  of  the  appropriator ;  otherwise  if  the  confirma- 
tion operates  only  from  its  own  date. 

Pickett  &  Bowman,  and  Ben  Goodrich,  for  Defendants  in 
Error.  (Authorities  cited  by  defendant  in  error  well  taken, 
but  cited  and  fully  covered  and  to  same  effect  in  opinion.) 

SLOAN,  J. — The  plaintiff  in  error  is  the  owner  of  a  tract 
of  land  in  Cochise  county  granted  by  the  Republic  of  Mexico 
to  Ignacio  Gonzales  and  Nepomeceno  Felix  in  the  year  1833. 
The  title  to  this  tract  of  land  was  confirmed  to  the  predeces- 
sors in  interest  of  the  plaintiff  in  error  and  successors  in  in- 
terest to  the  original  grantees,  by  the  court  of  private  land 
claims,  and,  under  the  judgment  of  confirmance  of  said  land 
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court,  the  patent  of  the  United  States  issued  to  the  predece*- 
sors  in  interest  of  the  plaintiff  in  error  in  December,  1900. 
The  San  Pedro  river  runs  through  the  land  in  a  northerly 
direction.  In  1877  the  defendants  in  error,  and  certain  other 
persons,  entered  upon  the  land  of  the  plaintiff  in  error,  con- 
structed a  dam  across  the  San  Pedro  river,  and  diverted  the 
water  therefrom  by  means  of  a  canal  over  and  through  por- 
tions of  said  land.  The  land  irrigated  by  means  of  said  canal 
in  part  constituted  a  portion  of  said  land.  The  remainder, 
consisting  of  one  hundred  and  twenty  acres,  lying  north  of 
the  northern  boundary  of  the  land  grant,  is  owned  by  the 
defendants  in  error.  In  the  month  of  December,  1904,  the 
defendants  in  error  undertook  to  construct  a  new  dam  in 
place  of  the  old  one,  which  had  been  destroyed  by  a  flood, 
and  to  rebuild  portions  of  the  ditch  upon  the  land  of  plain- 
tiff in  error.  No  use  of  the  water  appropriated  and  taken 
from  the  San  Pedro  river  by  the  defendants  in  error  had  been 
made  by  the  plaintiff  in  error  or  its  predecessors  in  interest 
prior  to  1877.  The  latter  began  this  action  to  restrain  the 
defendants  in  error  from  entering  upon  its  land  for  the  pur- 
pose of  constructing  said  dam  and  ditch  and  from  diverting 
water  from  the  San  Pedro  river  off  the  said  lands.  After 
a  trial  on  the  merits,  the  court  below  gave  judgment  for  the 
defendants  in  error.  This  judgment  is  attacked  by  the  plain- 
tiff in  error  upon  the  ground  that  the  court,  in  recognizing 
the  right  of  prior  appropriation  in  the  defendants  in  error, 
erred  for  two  reasons:  First,  that  by  certain  legislation  of 
the  territory  of  Arizona  the  common-law  doctrine  of  riparian 
rights  was  at  one  time  in  force  during  the  ownership  of  the 
land  by  the  predecessors  in  interest  of  the  plaintiff  in  error, 
and  that  such  rights,  having  once  attached,  could  not  be  taken 
away  by  subsequent  legislation;  second,  that  the  plaintiff  in 
error,  claiming  title  under  a  Mexican  land  grant,  subsequently 
confirmed,  possesses  all  the  right  to  the  use  of  the  water 
flowing  through  its  land  which  its  predecessors  in  interest  had 
prior  to  the  cession  of  that  part  of  the  territory  lying  south 
of  the  Gila  river  under  the  Gadsden  Purchase,  and  that  the 
doctrine  of  appropriation  or  priority  of  right  by  virtue  of 
priority  of  appropriation  was  not  in  force  under  the  laws  of 
Mexico  at  the  time  of  the  cession. 

The  questions  thus  presented  are  historical  as  well  as  legal, 
and  are  of  great  interest.  We  will  consider  them  in  the  order 
stated.    As  is  well  known,  after  the  treaty  of  Guadalupe 
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Hidalgo  and  the  organization  of  the  territory  of  New  Mexico 
and  the  subsequent  cession  under  the  Gadsden  Purchase,  the 
territory  included  within  the  present  boundaries  of  Arizona 
constituted  a  part  of  New  Mexico.  The  act  of  Congress 
creating  the  territory  of  Arizona  continued  in  force  the  stat- 
utes of  New  Mexico  until  the  legislature  of  the  new  territory 
should  adopt  its  own  laws.  The  first  legislature  of  the  new 
territory  met  in  1864.  It  adopted,  among  its  first  acts,  what 
is  historically  known  as  the  Howell  Code.  One  of  the  pro- 
visions of  the  Howell  Code  read  as  follows:  "The  common 
law  of  England,  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  constitution  and  laws  of  the  United  States  or  the 
Bill  of  Rights  or  the  laws  of  this  territory,  is  hereby  adopted 
and  shall  be  the  rule  of  decision  in  the  courts  of  this  terri- 
tory." A  section  of  the  Bill  of  Rights  referred  to  read  as 
follows:  "All  streams,  lakes  and  ponds  of  water  capable  of 
being  used  for  the  purpose  of  navigation  or  irrigation,  are 
hereby  declared  to  be  public  property,  and  no  individual  or 
corporation  shall  have  the  right  to  appropriate  them  exclu- 
sively to  their  own  private  use,  except  under  such  equitable 
regulations  and  restrictions  as  the  legislature  shall  provide 
for  that  purpose."  Article  22,  Bill  of  Rights,  Howell  Code. 
Chapter  55  of  the  Howell  Code  contained  the  following  pro- 
visions : 

"All  rivers,  creeks  and  streams  of  running  water  in  the 
territory  of  Arizona  are  hereby  declared  public,  and  appli- 
cable to  the  purposes  of  irrigation  and  mining,  as  hereinafter 
provided." 

"All  rights  in  acequias,  or  irrigating  canals,  heretofore  es- 
tablished shall  not  be  disturbed,  nor  shall  the  course  of  such 
acequias  be  changed  without  the  consent  of  such  established 
rights. ' ' 

"All  the  inhabitants  of  this  territory,  who  own  or  possess 
arable  and  irrigable  lands,  shall  have  the  right  to  construct 
public  or  private  acequias  (canals),  and  obtain  the  necessary 
water  for  the  same  from  any  convenient  river,  creek  or  stream 
of  running  water." 

"Whenever  such  public  or  private  acequias  (canals)  shall 
necessarily  run  through  the  lands  of  any  private  individuals 
not  benefited  by  said  acequias,  the  damages  resulting  to  such 
private  individuals,  on  the  application  of  the  party  interested, 
shall  be  assessed  by  the  probate  judge  of  the  proper  county 
in  a  summary  manner," 
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"No  inhabitant  of  this  territory  shall  have  the  right  to 
erect  any  dam,  or  build  a  mill,  or  place  any  machinery,  or 
open  any  sluice,  or  make  any  dike,  except  such  as  are  used 
for  mining  purposes,  or  the  reduction  of  metals,  as  provided 
for  in  section  6  and  7  of  this  chapter,  that  may  impede  or 
obstruct  the  irrigation  of  any  lands  or  fields,  as  the  right  to 
irrigate  the  fields  and  arable  lands  shall  be  preferable  to  all 
others;  and  the  justices  of  the  peace  of  the  respective  pre- 
cincts shall  hear  and  determine  the  questions  relative  to  all 
such  obstructions  in  a  summary  manner,  and  cause  the  re- 
moval of  the  same  by  order  directed  to  the  constable  of  the 
precinct  or  sheriff  of  the  county,  who  shall  proceed  to  execute 
the  same  without  delay." 

"When  any  ditch  or  acequia  shall  be  taken  out  for  agricul- 
tural purposes,  the  person  or  persons  so  taking  out  such  ditch 
or  acequia  shall  have  the  exclusive  right  to  the  water,  or  so 
much  thereof  as  shall  be  necessary  for  said  purposes,  and  if 
at  any  time  the  water  so  required  shall  be  taken  for  mining 
operations,  the  person  or  persons  owning  said  water  shall 
be  entitled  to  damages,  to  be  assessed  in  the  manner  provided 
in  section  6  of  this  chapter." 

"During  years  when  a  scarcity  of  water  shall  exist,  owners 
of  fields  shall  have  precedence  of  the  water  for  irrigation,  ac- 
cording to  the  dates  of  their  respective  titles  or  their  occupa- 
tion of  the  lands,  either  by  themselves  or  their  grantors.  The 
oldest  titles  shall  have  precedence  always." 

"The  regulations  of  acequias,  which  have  been  worked  ac- 
cording to  the  laws  and  customs  of  Sonora  and  the  usages  of 
the  people  of  Arizona,  shall  remain  as  they  were  made  and 
used  up  to  this  day,  and  the  provisions  of  this  chapter  shall  be 
enforced  and  observed  from  the  day  of  its  publication." 

The  laws  of  New  Mexico  contained  similar  provisions  on 
the  subject  of  water,  and  in  fact  little  or  no  change  thereof  was 
made  or  attempted  by  the  Howell  Code. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  neither 
the  Bill  of  Rights  nor  the  statutes  above  quoted  are  to  be  con- 
strued as  repugnant  to  or  inconsistent  with  the  doctrine  of 
riparian  rights  as  recognized  by  the  common  law  of  England. 
In  Clough  v.  Wing,  2  Ariz.  371,  17  Pac.  453,  this  court,  speak- 
ing by  Mr.  Justice  Barnes,  said:  "Up  to  about  a  third  of  a 
century  ago,  and  but  recently  before  this  enactment  [refer- 
ring to  the  Howell  Code]  the  territory  of  Arizona  had  been 
subject  to  the  laws  and  customs  of  Mexico,  and  the  common 
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law  had  been  unknown;  and  that  law  has  never  been  and  is 
not  now  suited  to  conditions  that  exist  here  so  far  as  the 
same  applies  to  the  uses  of  water."  This  decision  has  stood 
unchallenged  for  nearly  twenty  years.  A  review  of  the  sub- 
ject satisfies  us  that  the  view  taken  and  expressed  by  Mr. 
Justice  Barnes  was  sound.  Both  the  Bill  of  Rights  and  the 
statutes  quoted  declare  the  water  of  streams  capable  of  being 
used  for  the  purpose  of  irrigation  to  be  public  property,  and 
conferred  upon  any  inhabitant  of  the  territory  who  owned 
or  possessed  arable  or  irrigable  land  the  right  to  construct 
ditches  and  obtain  and  divert  thereby  water  necessary  for 
such  use  from  "any  convenient  river,  creek  or  stream  of  run- 
ning water.' *  The  common  law  recognized  no  such  right. 
On  the  contrary,  the  riparian  owner  was  entitled  to  the  full 
flow  of  the  stream  through  his  land,  except  as  the  flow  might 
be  affected  by  a  reasonable  use  made  thereof  by  other  riparian 
owners.  No  one  except  the  riparian  owner  had  the  right  to 
divert  any  of  the  water  from  such  stream.  The  statutes  re- 
ferred to  make  no  distinction  between  the  riparian  owner  and 
the  owner  of  other  land  capable  of  being  irrigated,  although 
not  crossed  by  or  adjoining  the  stream.  Other  provisions  of 
the  statutes  quoted  are  equally  repugnant  to  the  common-law 
doctrine  of  riparian  rights. 

As  stated  by  the  supreme  court  of  Utah,  in  Stowell  v.  John- 
son, 7  Utah,  215,  26  Pac.  290:  "At  common  law  the  riparian 
proprietor  is  entitled  to  have  the  water  flowing,  in  quantity 
and  quality,  past  his  land  as  it  was  wont  to  do  when  he  ac- 
quired title  thereto,  and  this  right  is  utterly  irreconcilable 
with  the  use  of  water  for  irrigation."  Similar  declarations 
have  been  made  by  the  supreme  courts  of  Colorado,  Nevada, 
and  Wyoming.  Coffin  v.  Left-Hand  Ditch  Co.,  6  Colo.  443  ; 
Jones  v.  Adams,  19  Nev.  79,  3  Am.  St.  Rep.  788,  6  Pac.  442 ; 
Reno  etc.  Works  v.  Stevenson,  20  Nev.  269,  19  Am.  St.  Rep. 
364,  21  Pac.  317,  4  L.  R.  A.  60 ;  Willey  v.  Decker,  11  Wyo. 
496,  100  Am.  St.  Rep.  939,  73  Pac.  211.  Even  in  those  states 
where  the  common-law  doctrine  of  riparian  rights  is  applied, 
the  impossibility  of  reconciling  the  common  law  with  the 
right  of  appropriation  is  recognized.  Lux  v.  Hoggin,  69  Cal. 
255,  10  Pac.  675.  In  the  latter  case,  the  court  say:  "The 
doctrine  of  appropriation,  so  called,  is  not  the  doctrine  of  the 
common  law."  The  statutes  of  Nevada  adopted  the  common 
law  of  England  in  the  following  words:  "The  common  law 
of  England,  so  far  as  it  is  not  repugnant  to,  or  in  conflict 
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with,  the  constitution  and  laws  of  the  United  States,  or  the 
constitution  and  laws  of  this  state,  shall  be  the  rule  of  decision 
in  all  the  courts  of  this  state."  The  supreme  court  of  Nevada, 
in  Reno  Smelting  etc,  Co.  v.  Stevenson,  20  Nev.  269.  19  Am. 
St.  Rep.  364,  21  Pac.  317,  4  L.  R.  A.  60,  construing  this  stat- 
ute in  its  application  to  riparian  rights,  said:  "The  statute 
is  silent  upon  the  subject  of  the  applicability  of  the  common 
law,  and  we  think  the  term  'common  law  of  England'  was 
implied  in  the  sense  in  which  it  is  generally  understood  in  this 
country,  and  that  the  intention  of  the  legislature  was  to  adopt 
only  so  much  of  it  as  was  applicable  to  our  condition.  An 
examination  of  the  authorities  will  render  this  apparent." 

It  is  true,  as  pointed  out  by  plaintiff  in  error,  that  the  leg- 
islature in  1885  amended  the  provision  of  the  Howell  Code 
adopting  the  common  law  as  follows:  "The  common  law  of 
England  so  far  only  as  it  is  consistent  with  and  adapted  to 
the  natural  and  physical  condition  of  this  territory,  and  the 
necessities  of  the  people  thereof,  and  not  repugnant  to  or  in- 
consistent with  the  constitution  of  the  United  States,  or  Bill 
of  Rights,  or  laws  of  this  territory  or  established  customs  of 
the  people  of  the  territory  is  hereby  adopted  and  shall  be 
the  rule  of  decision  in  all  the  courts  in  this  territory."  Laws 
1885,  p.  133,  No.  68.  It  is  further  pointed  out  that,  by  the 
revision  of  1887,  the  common-law  doctrine  of  riparian  rights 
was  in  terms  abolished,  in  the  following  language:  "The  com- 
mon-law doctrine  of  riparian  water  rights  shall  not  obtain 
or  be  of  any  force  or  effect  in  this  territory."  Rev.  Stats. 
1887,  par.  3198.  If  the  legislative  intent  had  been,  prior 
thereto,  in  doubt,  these  provisions  of  the  statute,  under  the 
rule  applicable  to  the  construction  of  statutes,  would  have 
weight,  and  possibly  controlling  weight,  on  the  side  of  the 
view  that  the  common-law  doctrine  of  riparian  rights  had 
theretofore  been  recognized.  The  conflict  between  the  legisla- 
tion of  the  territory  prior  to  1885  and  the  common  law  with 
respect  to  riparian  rights  appears  to  us  to  be  so  sharp  and  well 
defined  that  the  legislature  may  not,  notwithstanding  the 
amendments  referred  to,  be  presumed  to  have  recognized 
thereby  the  common  law  as  theretofore  applying  in  the  terri- 
tory. 

Whether  or  not  the  applicability  of  the  common  law  to  the 
physical  conditions  which  prevail  in  the  territory  should  enter 
into  the  construction  to  be  given  the  statute,  and  whether 
or  not  the  subsequent  legislation  can  be  construed  as  a  recogni- 
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tion  that  the  common  law  as  to  riparian  rights  was  adopted 
by  the  statutes  of  1864  adopting  the  common  law,  we  think 
a  reading  of  the  latter  makes  it  clear  that  any  right  granted 
by  the  statute  was  not  intended  to  become  property  in  such 
a  sense  that  it  might  not  be  abrogated  by  future  legislation. 
The  limitation  expressed  in  the  act  cannot  be  construed  as 
referring  solely  to  the  laws  of  the  United  States  or  of  the 
territory  in  force  at  the  time  of  the  adoption  of  the  statute. 
As  we  have  said,  prior  to  1864  the  common  law  was  not  in 
force  within  this  territory  or  in  New  Mexico.  Trambley  v. 
LuUrman,  6  N.  M.  15,  27  Pac.  312.  The  supreme  court  of  the 
United  States,  in  the  case  of  United  States  v.  Rio  Orande  Irr. 
Co.,  174  U.  S.  702,  19  Sup.  Ct.  770,  43  L.  Ed.  1136,  said : 
"The  unquestioned  rule  of  the  common  law  was  that  every 
riparian  owner  was  entitled  to  the  continual  natural  flow  of 
the  stream.  .  .  .  While  this  is  undoubted,  and  the  rule  ob- 
tains in  those  states  in  the  Union  which  have  simply  adopted 
the  common  law,  it  is  also  true  that,  as  to  every  stream  within 
its  dominion,  a  state  may  change  this  common-law  rule  and 
permit  the  appropriation  of  the  flowing  waters  for  such  pur- 
poses as  it  deems  wise.  Whether  this  power  to  change  the 
common-law  rule  and  permit  any  specific  and  separate  appro- 
priation of  the  waters  of  the  stream  belongs  also  to  the  legis- 
lature of  a  territory,  we  do  not  deem  it  necessary,  for  the  pur- 
poses of  this  case,  to  inquire.  We  concede  arguendo  that  it 
does." 

If  the  legislature  of  the  territory  may  confer  riparian  rights 
by  statute,  it  seems  to  us  clear  that  it  may  do  so  upon  the 
condition  that  such  rights  thus  conferred  may  subsequently 
be  modified  or  abrogated.  Where  the  legislature  has,  subject 
to  future  legislation,  conferred  riparian  rights  to  the  use  of 
water  from  flowing  streams  upon  riparian  owners,  the  latter 
cannot  be  said  to  be  vested  in  such  a  sense  as  that  they  may 
not  be  subsequently  abrogated  by  statute,  at  any  rate  when 
the  riparian  owner  has  made  no  use  of  the  water  permitted 
him  at  common  law.  It  is  conceded  that  no  use  of  the  water 
of  the  San  Pedro  river  was  made  by  any  predecessor  in  in- 
terest of  plaintiff  in  error  between  1864  and  1887.  If,  there- 
fore, the  statute  of  1864  conferred  riparian  rights  as  recog- 
nized at  common  law  upon  the  predecessors  in  interest  of  the 
plaintiff  in  error,  and  this  grant  was  limited  by  the  condition 
that  they  might  be,  by  future  legislation,  abrogated,  it  follows 
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that  in  the  case  at  bar  such  rights  as  may  have  been  conferred 
by  said  statute  were  abrogated  by  the  statute  of  1887. 

The  contention  of  the  plaintiff  in  error  that,  under  the 
treaty  of  Guadalupe  Hidalgo,  the  owner  of  a  Mexican  grant, 
title  to  which  had  vested  at  the  date  of  the  treaty,  retained 
all  vested  rights  of  property  to  which  he  was  entitled  under 
the  laws  of  Mexico,  is  undoubtedly  sound.  The  legislature  of 
Arizona  has  no  power  or  authority  to  deprive  any  such  owner 
of  any  such  rights,  at  least  without  due  compensation.  The 
plaintiff  in  error  is  the  owner  of  such  a  grant.  It  remains 
to  be  determined,  therefore,  what,  under  the  laws  of  Mexico 
prior  to  1854,  were  the  rights  of  an  owner  of  land  within  the 
Gadsden  Purchase  to  the  water  of  a  stream  flowing  through 
his  land.  Counsel  for  plaintiff  in  error  asserts  in  his  brief 
that  these  rights  were  substantially  those  of  a  riparian  owner 
at  common  law.  In  support  of  this  assertion,  he  cites  the 
celebrated  case  of  Lux  v.  Hoggin,  supra.  We  have  carefully 
considered  this  case  in  its  bearing  upon  this  question,  and 
have  reached  the  conclusion  that  the  learned  court,  in  review- 
ing the  subject  in  the  light  of  the  authorities  upon  Spanish 
and  Mexican  law  available  to  it,  did  not  define  with  certainty 
the  rights  of  a  riparian  owner  of  land  in  California  prior  to 
the  cession.  The  court  laid  down  as  its  general  conclusion 
that:  "By  the  law  of  Mexico,  the  running  waters  of  Cali- 
fornia were  not  dedicated  to  the  common  use  of  all  the  in- 
habitants in  such  sense  that  they  could  not  be  deprived  of  the 
common  use."  This  general  declaration  is  construed  by  the 
court  subsequently  in  its  opinion  as  follows:  "The  waters  of 
innavigable  rivers,  while  they  continued  such,  were  subject  to 
the  common  use  of  all  who  could  legally  gain  access  to  them 
for  the  purposes  necessary  to  the  support  of  life.  But  the 
Mexican  government  possessed  the  power  of  retaining  the 
waters  in  their  natural  channel,  or  of  conceding  the  exclusive 
use  of  portions  of  them  to  individuals  or  corporations,  upon 
such  terms  or  conditions,  and  with  such  limitations,  as  it  saw 
fit  to  establish  by  law." 

Here,  it  seems  to  us,  is  a  clear  declaration,  assuming  it  to 
correctly  state  the  Mexican  law,  that  the  use  to  which  the 
waters  of  an  innavigable  river  or  stream  might  be  put  was 
the  subject  of  legislative  control.  If  the  legislature,  there- 
fore, could  concede  to  individuals  or  corporations  exclusive 
right  to  the  use  of  the  water  of  innavigable  streams,  we  are 
unable  to  see  how  riparian  rights,  in  the  nature  of  those  recog- 
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sized  at  common  law,  could  possibly  exist  under  the  Spanish 
law,  for,  as  we  have  seen,  the  essential  feature  of  the  com- 
mon-law doctrine  was  its  denial  of  the  right  of  exclusive  use 
by  even  the  riparian  owner.  If,  under  the  Mexican  law,  the 
use  of  waters  of  innavigable  streams  was  under  legislative 
control,  the  change  of  sovereignty  operated  merely  to  transfer 
this  right  of  control  from  Mexico  to  the  government  of  the 
United  States.  This  being  so,  it  must  follow  that  the  owner 
of  the  land  grant,  with  the  change  of  sovereignty,  stood  in 
exactly  the  same  position  as  before,  with  relation  to  the  right 
of  the  sovereignty  to  grant  the  exclusive  use  of  waters  of  any 
innavigable  stream,  flowing  through  or  adjoining  the  grant, 
to  whomsoever  it  might  choose.  The  United  States,  or  its 
delegated  authority,  the  territory  of  Arizona,  might,  therefore, 
confer  common-law  rights  upon  the  riparian  owner,,  or  might 
establish  the  right  of  prior  appropriation,  and  grant  this  right 
to  others  than  riparian  owners.  As  we  have  seen,  the  legis- 
latures of  New  Mexico  and  of  Arizona,  under  their  delegated 
authority  from  the  sovereignty  of  the  United  States,  to  whom, 
under  the  doctrine  stated  in  Lux  v.  Hoggin,  passed  the  right 
of  control  over  innavigable  waters  by  the  treaty  of  cession 
from  Mexico,  have  chosen  to  deny  to  riparian  owners  exclu- 
sive rights  and  to  confer  upon  others  rights  to  the  use  of  such 
water  without  reference  to  the  situation  of  the  lands  owned 
by  the  latter  with  respect  to  the  streams  from  which  such 
water  may  be  taken. 

Whatever  may  have  been  the  general  law  throughout  the 
Republic  of  Mexico  on  the  subject  of  water,  it  is  reasonably 
certain  that  in  the  state  of  Sonora  the  doctrine  of  appropria- 
tion, as  now  recognized,  was  to  some  extent  in  force  by  cus- 
tom. In  this  territory  irrigation  was  practiced  in  the  Santa 
Cruz  valley  prior  to  the  cession,  and  it  is  well  known  the  right 
of  appropriation  without  regard  to  the  riparian  character  of 
the  lands  was  there  in.  force  probably  from  the  time  when  the 
Spaniards  first  settled  in  the  valley.  Our  statutes,  as  well  as 
those  of  New  Mexico,  seem  to  have  had  their  origin  in  the 
Mexican  law,  as  modified  by  custom.  To  concede,  therefore, 
to  the  owner  of  the  grant  in  question  riparian  rights,  would 
be  in  effect  to  concede  to  it  what  his  predecessors  in  interest 
do  not  appear  to  have  possessed  prior  to  the  cession  under  the 
Oadsden  Purchase. 

We  think  the  court  below  did  not  err  in  applying  the  exist- 
ing law  of  the  territory  in  its  decision  of  the  questions  at  issue, 
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and  that  its  judgment  and  decree  should  be  affirmed,  and  it 
is  so  ordered. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur. 

NAVE,  J. — I  concur  with  the  reasoning  and  deductions  in 
the  opinion  of  Mr.  Justice  Sloan,  but  deem  it  appropriate, 
despite  the  conclusiveness  of  that  reasoning,  to  state  a  broader 
ground  upon  which  the  same  conclusion  is  inevitable.  The 
essence  of  the  common  law  is  flexibility  and  adaptability.  It 
is  not  a  body  of  fixed  rules,  but  is  the  best  product  of  human 
reason  applied  to  the  premises  of  the  ordinary  and  extraor- 
dinary conditions  of  life,  as,  from  time  to  time,  they  are 
brought  before  tribunals.  Hence,  though  the  common  law  is 
homogeneous,  yet  it  finds  widely  different  expression  in  differ- 
ent jurisdictions.  Should  the  common  law  become  so  crystal- 
lized that  its  expressions  must  take  the  same  form,  wherever 
the  common-law  system  prevails,  irrespective  of  physical, 
social,  or  other  conditions  peculiar  to  the  locality,  it  would 
cease  to  be  the  common  law  of  history,  and  would  be  but  an 
inelastic  and  arbitrary  code.  The  common  law  historically  has 
carried  with  it,  and  as  part  of  it,  the  principle  that  precedents 
— earlier  deductions  from  known  conditions — must  yield  to 
the  reason  of  different  or  modified  conditions.  This  is  ex- 
pressed, and  analogously  applied,  in  People  v.  Appraisers,  33 
N.  Y.  461,  where  it  is  said :  "No  doctrine  is  better  settled  than 
that  such  portions  of  the  law  of  England  as  are  not  adapted 
to  our  condition  form  no  part  of  the  law  of  this  state.  This 
exception  includes,  not  only  such  laws  as  are  inconsistent  with 
the  spirit  of  our  institutions,  but  such  as  were  framed  with 
special  reference  to  the  physical  condition  of  a  country  differ- 
ing widely  from  our  own.  It  is  contrary  to  the  spirit  of  the 
common  law  itself  to  apply  a  rule  founded  on  a  particular 
reason  to  a  case  where  that  reason  utterly  fails. "  In  Arizona, 
neither  prior  to  its  acquisition  from  Mexico  nor  since,  has  the 
doctrine  of  riparian  rights  had  practical  application  or  recog- 
nition. Great  property  rights  have  become  established  upon 
a  different  theory.  The  physical  conditions  and  the  demands 
of  agriculture  and  mining  are  utterly  inconsistent  with  its 
applicability.  It  would  be  entirely  destructive  of  an  agricul- 
tural system,  which,  though  now  great  and  of  immense  value, 
is  but  on  the  threshold  of  its  development.  This  precise 
point  has  been  considered  and  adjudicated  by  the  supreme 
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court  of  Nevada  in  Reno  etc.  Works  v.  Stevenson,  20  Nev.  269, 
19  Am.  St.  Rep.  364,  21  Pac.  317,  4  L.  R.  A.  60.  The  prin- 
ciple I  invoke  has  found  varied  and  frequent  application. 
Numerous  illustrations  are  collected  in  8  Cyc.  380.  It  was  ap- 
plied by  the  supreme  court  of  the  United  States  in  Jones  v. 
Clifton,  101  U.  S.  225,  25  L.  Ed.  908,  quoted  with  approval 
in  Luhrs  v.  Hancock,  181  U.  S.  571,  21  Sup.  Ct.  726,  45  L. 
Ed.  1005. 

Without  further  elaboration  of  my  reasons,  I  state  my  be- 
lief that  the  utter  incompatibility  of  the  doctrine  of  riparian 
rights  with  the  conditions  of  life  in  this  territory  is  an  all- 
sufficient  reason,  under  the  principles  of  the  common  law 
itself,  to  hold  that  that  doctrine  is  not  here  in  force. 
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P.  L.  SHERMAN  and  D.  H.  PINNEY,  Defendants  and  Ap- 
pellants, v.  LIBBIE  GOODWIN,  Plaintiff  and  Appel- 
lee. 

1.  Pleadings — Demurrer — General. — Where  the  answer  contains  a 
general  denial  and  the  demurrer  to  the  answer  is  a  general  de- 
murrer, and  goes  to  the  whole  of  the  answer,  it  is  properly  over- 
ruled, whether  any  special  defense  set  up  is  good  or  not. 

ft.  Appeal  and  Error — Record — Bill  of  Exceptions — Exhibits — When 
not  Considered. — Where  the  deed  is  printed  in  the  abstract,  but 
is  not  incorporated  in  the  bill  of  exceptions  or  statement  of  the 
facts,  or  otherwise  identified,  such  deed  cannot  be  considered  by 
the  appellate  court. 

3.  Deed — Covenants — Implication— Bev.    Stats.    1901,    par.    728. — 

Under  paragraph  728,  supra,  any  conveyance  of  fee  simple  title  to 
land  in  which  the  use  of  the  words  "grant"  or  "convey"  is  made  im- 
pliedly contains  certain  covenants  of  warranty — among  these  that 
the  estate  granted  is  at  the  time  free  from  encumbrance. 

4.  Mortgage — Assumption  op  by  Purchaser— Estoppel. — A  grantee 

in  a  deed  of  conveyance  assuming  the  payment  of  a  mortgage  is 
estopped  from  setting  up  the  invalidity  of  the  mortgage. 

5.  Bills  and  Notes. — Note  payable  to  maker  indorsed  and  delivered 

to  indorsee  is  valid.  A  note  made  payable  to  order  of  maker  when 
indorsed  and  delivered  to  the  indorsee  becomes  a  valid  note. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Frederick  S.  Nave,  Judge.    Reversed  and  remanded. 

Opinion  •on  rehearing,  see  12  Ariz. 

The  facts  are  stated  in  the  opinion. 

Walter  Bennett,  and  D.  H.  Pinney,  for  Appellants. 

W.  J.  Kingsbury,  for  Appellee. 

SLOAN,  J. — The  record  in  this  case  is  remarkable  for  the 
extent  and  variety  of  the  pleadings  it  presents,  and  for  the 
number  of  judges  who  have  successively  heard  the  case  and 
rendered  judgment  therein.  There  have  been  three  trials  and 
three  judgments  entered.  The  judgments  entered  in  the  first 
and  second  trials  were  set  aside  and  new  trials  granted  by 
the  judges  who  rendered  them.  Both  of  said  judgments  were 
rendered  for  appellants.  Upon  the  last  trial  judgment  was 
entered  for  appellee,  and  the  appeal  is  from  this  judgment 
and  from  the  order  overruling  the  motion  for  a  new  trial. 

Without  the  aid  of  counsel,  it  would  be  impossible  for  this 
court  to  determine  upon  what  pleadings  the  case  was  finally 
tried.  It  would  appear  from  the  minute  orders  incorporated 
in  the  abstract  that  the  case  at  one  time  in  the  proceedings 
was  consolidated  with  another  cause  between  the  same  par- 
ties, but  that  subsequently  by  agreement  the  order  of  con- 
solidation was  set  aside.  This  proceeding  only  added  to  the 
confusion  of  the  record.  The  complaint,  the  answer  of  the 
defendant,  and  the  cross-complaint  filed  by  one  of  the  de- 
fendants, and  the  answer  of  the  plaintiff  to  this  cross-com- 
plaint were  eaeh  several  times  amended.  It  appears  from 
the  minutes  that  the  trial  court  upon  the  last  trial  of  the 
cause  set  aside  various  rulings  made  by  the  judges  upon  the 
former  trials  upon  various  demurrers,  and  dilatory  motions 
filed  by  the  parties,  and  thereupon  overruled  certain  of  these 
and  sustained  others.  Some  of  the  pleadings  affected  by 
these  orders  of  the  court  have  not  been  incorporated  into  the 
abstract,  and  their  bearing,  therefore,  upon  the  issues  finally 
submitted  is  not  apparent.  The  appellants  have  not  incor- 
porated into  the  record  any  statement  of  facts  or  bill  of 
exceptions.    The  record  consists  of  the  pleadings,  the  find- 
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ings  and  judgment  of  the  court,  and  the  minute  entries 
appertaining  to  the  various  proceedings.  Appellants  have 
prepared  an  abstract  which  purports  to  show  the  pleadings 
upon  which  the  case  was  last  tried,  and  upon  which  the  judg- 
ment complained  of  was  entered,  and,  as  the  abstract  in  this 
particular  is  not  questioned  by  appellee,  under  our  rules  we 
take  it  to  be  correct  in  this  respect.  These  pleadings  show 
that  the  appellee,  Libbie  Goodwin,  filed  her  complaint  against 
P.  L.  Sherman,  Roger  Sherman,  James  Wilson,  and  D.  H. 
Pinney,  to  quiet  her  title  to  a  quarter  section  of  land  in  Mari- 
copa county.  The  amended  answer  of  the  defendant  D.iH. 
Pinney  contained  (1)  a  general  demurrer  to  the  complaint ; 
(2)  a  general  denial;  (3)  a  special  answer  in  which  it  was 
alleged  that  on  the  twenty-third  day  of  October,  1889,  one 
James  Wilson  was  the  owner  of  the  premises  described  in  the 
complaint;  that  on  that  day  Wilson  and  his  wife  executed  a 
trust  deed  conveying  the  premises  to  one  P.  L.  Sherman,  as 
trustee,  to  secure  the  payment  of  four  promissory  notes,  ex- 
ecuted by  said  Wilson,  and  payable  to  the  order  of  himself, 
and  assigned  by  him  on  the  back  thereof  and  delivered  to 
the  defendant  Pinney;  that  thereafter,  for  a  valuable  con- 
sideration, Wilson  delivered  the  trust  deed  and  the  notes  as- 
signed  by  him  on  the  back  thereof  before  delivery  to  the 
defendant  Pinney,  and  that  the  latter  held  three  of  said  notes, 
each  for  the  sum  of  $1000;  and  that  the  said  last-mentioned 
notes  had  not  been  paid  or  any  part  thereof. 

By  way  of  cross-complaint  the  defendant  Pinney  set  up 
the  facts  above  recited,  and  in  addition  alleged  that  after  the 
execution  of  said  trust  deed  and  the  notes  with  the  assign- 
ment on  the  back  thereof  Wilson  and  his  wife  conveyed  the 
premises  for  the  express  consideration  of  $2,400  to  one 
Watrous,  and  that  this  conveyance  was  subject  to  the  lien  of 
the  trust  deed ;  that  thereafter  Watrous  and  his  wife,  for  the 
express  consideration  of  $2,400,  conveyed  the  premises  to  the 
plaintiff,  Libbie  Goodwin,  and  Desda  A.  Wilson,  and  that 
the  latter  conveyance  was  subject  to  the  lien  of  the  said  trust 
deed  and  the  notes  secured  thereby,  the  payment  of  which 
was  in  said  deed  of  conveyance  assumed  by  said  grantees ;  that 
the  value  of  the  premises  at  the  time  was  $11,000:  that  there- 
after, in  1902,  said  Desda  A.  Wilson,  for  an  express  consider- 
ation of  $1,500,  conveyed  her  interest  in  the  premises  to  said 
plaintiff,  Libbie  Goodwin,  subject,  however,  to  the  lien  of  the 
said  trust  deed  and  the  notes  secured  thereby.    In  the  prayer 
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of  his  cross-complaint  defendant  Pinney  asked  that  a  decree 
be  entered  adjudging  the  amount  due  on  the  promissory  notes 
held  by  him  to  be  a  lien  against  the  premises,  and  that  said 
lien  be  foreclosed,  and  for  general  relief.  The  defendant  P. 
L.  Sherman  appeared  and  filed  an  answer  containing  a  gen- 
eral demurrer,  a  general  denial,  and  a  special  answer,  in 
which  he  disclaimed  any  interest  in  the  premises,  save  and 
except  as  trustee  under  said  trust  deed.  No  appearance  seems 
to  have  been  made  by  the  defendants  James  Wilson  and  Roger 
Sherman.  The  plaintiff,  Libbie  Goodwin,  filed  an  answer  to 
the  cross-complaint  of  Pinney,  which  contained:  1.  A  de- 
murrer setting  forth  a  defect  of  parties  in  the  omission  to 
make  James  Wilson  a  party  thereto ;  that  the  cause  of  action 
alleged  appears  thereon  not  to  have  accrued  within  three  years 
next  before  the  commencement  of  the  action;  that  it  did  not 
state  facts  sufficient  to  create  a  lien  upon  the  premises  de- 
scribed; that  the  cross-complaint  is  a  departure  in  pleading, 
and  the  cause  of  action  set  forth  is  not  a  proper  subject  for 
a  cross-complaint.  2.  The  answer  set  up  that  at  the  time 
Watrous  and  wife  conveyed  the  premises  to  the  plaintiff  she 
was  a  minor,  under  the  age  of  twenty-one  years,  and  that  the 
obligation,  if  any  accrued  against  her,  arising  out  of  the  lien 
of  the  trust  deed,  was  avoided  by  her  after  she  became  of  age. 
3.  A  general  denial.  4.  Upon  information  and  belief  the 
answer  alleged  that  the  defendant  Pinney,  prior  to  the  execu- 
tion of  the  trust  deed,  agreed  with  Wilson  to  remove  all  clouds 
from  and  clear  up  the  title  to  the  land  described  in  the  com- 
plaint for  a  contingent  attorney's  fee  of  one-third  of  what 
could  be  gotten  out  of  said  land ;  that  Wilson,  reposing  con- 
fidence and  faith  in  said  Pinney  as  his  attorney,  at  the  solicita- 
tion and  advice  of  said  Pinney,  executed  said  trust  deeds  and 
notes  for  the  purpose  of  defeating  the  claims  of  certain  cred- 
itors, and  that  said  conveyance  and  the  execution  of  said  notes 
were  not  bona  fide  transactions,  but  fraudulent  in  character, 
and  that  no  consideration  was  paid  or  given  by  said  Pinney 
or  received  by  said  Wilson  or  any  other  person  for  said  notes ; 
that  the  indorsement  upon  each  of  said  notes  was  made  by 
said  Wilson  as  follows:  "This  note  is  payable  out  of  the  prem- 
ises described  in  the  trust  deed  and  not  otherwise ;  on  condi- 
tion above  named  pay  to  the  order  of ";  that  with  said 

indorsement  on  each  of  said  notes  the  same  were  left  with  the 
said  Pinney  for  the  purpose  aforesaid,  and  for  no  other  pur- 
pose.   The  defendants  Pinney  and  P.  L.  Sherman  demurred 
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to  the  answer  filed  by  plaintiff  to  the  cross-complaint,  upon 
the  ground  that  the  same  did  not  constitute  a  defense  to  the 
cause  of  action  therein  set  forth.  The  demurrer  to  the  cross- 
complaint,  as  also  the  demurrer  to  the  answer  to  the  cross- 
complaint,  were  overruled  by  the  trial  court.  It  appears  from 
the  minute  entries  incorporated  into  the  abstract  that  upon 
the  last  trial  of  the  cause  a  jury  was  called,  to  which  was  sub- 
mitted an  issue  of  fact  suggested  by  the  following  interroga- 
tory: "Were  the  notes  and  trust  deeds  in  evidence  in  this 
case,  executed  and  delivered  by  Wilson  to  Pinney,  in  whole  or 
in  part,  to  secure  Pinney  for  his  services  rendered  and  to  be 
rendered  as  attorney  for  James  Wilson?"  The  answer  of  the 
jury  to  this  interrogatory  was  "No."  We  are  not  able  to 
discover  from  the  record  what  was  done  with  this  verdict  of 
the  jury  by  the  trial  court. 

The  court  found  substantially  as  follows:  That  on  the 
twenty-third  day  of  October,  1899,  the  defendant  James  Wil- 
son was  the  owner  of  the  premises  described  in  the  complaint ; 
that  on  that  day  Wilson,  with  his  wife,  Desda  A.  Wilson,  ex- 
ecuted a  certain  trust  deed  conveying  said  premises  to  P.  L. 
Sherman  as  trustee  to  secure  the  payment  of  four  promissory 
notes  dated  upon  the  day  mentioned,  executed  by  Wilson,  and 
made  payable  to  the  order  of  himself.  Three  of  said  notes 
were  in  the  sum  of  $1,000  each,  and  the  fourth  in  the  sum  of 
$1,500 ;  that  the  three  notes  first  mentioned  were  delivered  to 
Pinney  by  Wilson  without  consideration,  and  that  Wilson  re- 
ceived no  consideration  whatsoever  from  Pinney  or  Sherman, 
or  from  any  person  whatsoever,  for  the  execution  or  delivery 
of  said  deed  of  trust  or  said  notes,  and  that  the  latter  were 
not  intended  by  said  parties  or  either  of  them  to  create  any 
obligation  on  the  part  of  said  Wilson ;  that  on  the  thirteenth 
day  of  March,  1900,  by  deed  containing  full  covenants  of  war- 
ranty, said  Wilson  and  his  wife,  Desda  A.  Wilson,  conveyed 
the  premises  to  J.  L.  Watrous,  and  that  thereafter  said 
Watrous  conveyed  said  premises  by  good  and  sufficient  deed 
of  conveyance  to  the  plaintiff,  Libbie  Goodwin,  and  the  said 
Desda  A.  Wilson,  which  last-mentioned  deed  contained  the 
following  clause,  viz.:  "And  it  is  hereby  mutually  agreed  be- 
tween the  parties  hereto  that  the  grantees  herein  named  do 
hereby  assume  all  mortgage  and  other  liens  or  encumbrances, 
which  stand  against  the  property  hereby  conveyed,  and  that 
the  said  grantor  does  not  warrant  or  agree  to  defend  the  title 
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of  said  premises.  It  being  fully  agreed  between  the  parties 
hereto  that  the  said  grantor  shall  not  be  held  responsible  for 
any  defect  of  title  thereto."  That  thereafter  said  IJesda  A. 
Wilson  and  James  Wilson  by  warranty  deed  conveyed  their 
interest  to  plaintiff,  Libbie  Goodwin.  Upon  these  findings 
the  court  gave  judgment  for  the  plaintiff,  quieting  her  title 
to  the  premises  described  in  the  complaint,  and  further  ad- 
judged the  notes  held  by  Pinney  and  the  deed  of  trust  given 
to  Sherman  to  be  null 'and  void,  and  to  create  no  lien  against 
the  said  premises. 

Numerous  errors  have  been  assigned  by  counsel  for  appel- 
lants in  their  briefs.  In  the  state  of  the  record,  however,  such 
of  these  as  pertain  to  the  introduction  of  evidence,  and  other 
matters  not  appearing  upon  the  face  of  the  record,  we  may 
not  consider.  The  ruling  of  the  trial  court  upon  the  de- 
murrer filed  by  Pinney  to  the  answer  of  Libbie  Goodwin  to 
his  cross-complaint  is  assigned  as  error.  An  inspection  of 
the  record  discloses  that  the  answer  of  Libbie  Goodwin  to  the 
cross-complaint  contained  a  general  denial,  and  as  the  de- 
murrer to  this  answer  was  a  general  demurrer  and  went  to 
the  whole  of  the  answer  it  was  properly  overruled,  whether 
or  not  any  special  defense  set  up  was  or  was  not  good.  De- 
fendants further  assigned  as  error  that  the  court  erred  in  per- 
mitting plaintiff,  Libbie  Goodwin,  to  introduce  any  evidence 
to  sustain  her  answer  to  the  cross-complaint,  for  the  reason 
that  the  facts  set  forth  did  not  constitute  a  defense  to  the 
said  cross-complaint.  Although  the  evidence  is  not  before  us, 
from  the  recitals  in  the  findings  and  judgment  it  is  apparent 
that  the  court  did  hear  evidence  to  sustain  the  special  answer 
of  Libbie  Goodwin,  and  that  the  relief  granted  by  the  judg- 
ment was  based  upon  the  truth  of  the  allegations  therein  con- 
tained. The  broad  question  of  law  is  therefore  presented  by 
the  record  as  to  whether  the  facts  set  up  by  Libbie  Goodwin 
in  her  special  answer,  and  found  by  the  court,  constituted  a 
good  defense  to  the  mortgage  sought  to  be  foreclosed  by  Pin- 
ney in  his  cross-complaint.  The  question  turns  upon  the 
effect  to  be  given  to  the  deed  from.  Watrous  to  Libbie  Good- 
win and  Desda  A.  Wilson.  The  court  does  not  specifically  say 
in  the  findings  whether  this  deed  was  in  form  a  warranty,  bar- 
gain and  sale,  or  quitclaim  deed.  It  is  termed  by  the  court 
a  "good  and  sufficient  deed  of  conveyance."  What  purports 
to  be  this  deed  is  printed  in  the  abstract,  but  as  it  is  not  in- 
corporated in  the  bill  of  exceptions  or  statement  of  facts,  or 
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otherwise  identified,  we  may  not  look  to  it  as  throwing  light 
upon  the  nature  of  the  conveyance  from  Watrous  to  Goodwin 
and  Wilson. 

The  assumption  clause  quoted  in  the  findings  negatives  the 
idea  that  the  conveyance  was  a  quitclaim  deed.  Under  para- 
graph 728,  Revised  Statutes  of  1901,  any  conveyance  of  a  fee 
simple  title  to  land  in  which  the  use  of  the  word  "grant" 
or  "convey"  is  made  impliedly  contains  certain  covenants  of 
warranty,  among  these  being  that  the  estate  granted  is  at 
the  time  free  from  encumbrance,  "unless  restrained  by  ex- 
press terms  contained  in  such  a  conveyance."  It  is  therefore 
immaterial  in  its  bearing  upon  the  question  here  to  be  con- 
sidered whether  the  deed  containing  the  assumption  clause- 
was  in  form  a  bargain  and  sale  deed  or  warranty  deed.  It 
is  found  by  the  court  that  the  deed  from  Wilson  and  wife 
to  Watrous  was  a  warranty  deed,  and  that  no  limitation  upon 
the  covenants  contained  therein  was  made,  and  no  mention 
made  of  existing  mortgages,  or  other  liens  or  encumbrances. 

« 

It  is  argued  by  counsel  for  appellees  that  the  assumption 
clause  in  the  deed  from  Watrous  to  Goodwin  and  Wilson 
imports  merely  a  purpose  to  relieve  the  grantor  from  the 
effect  of  the  covenants,  express  or  implied,  of  his  deed,  and 
that  its  effect  was  not  to  create  on  the  part  of  the  grantees 
any  special  obligation  to  pay  the  debt  secured  by  any  of  the 
mortgage  or  other  liens  which  stood  against  the  property 
conveyed.  It  is  claimed  that  to  assume  a  mortgage  is  not  to 
assume  payment  of  the  debt  secured  by  such  mortgage.  In 
the  case  of  Locke  v.  Homer,  131  Mass.  107,  41  Am.  Rep. 
199,  it  was  held  that  a  stipulation  made  in  a  deed  that  the 
land  conveyed  was  free  from  encumbrance,  except  a  mort- 
gage previously  made  by  the  grantor,  "which  the  grantee  as- 
sumes and  agrees  to  hold  the  grantor  harmless  therefrom," 
amounts  to  an  agreement  on  the  part  of  the  grantee  to  pay 
the  mortgage  debt. 

In  the  light  of  this  decision,  and  others  that  might  be 
cited,  we  construe  the  stipulation  in  the  deed  in  question 
to  mean  that  the  grantees  assumed  the  debts  secured  by  such 
mortgages,  liens  or  other  encumbrances,  as  may  have  existed 
against  the  property  at  the  time  of  the  conveyance.  Under 
the  great  weight  of  authority  such  an  agreement  renders  a 
grantee  not  only  personally  liable  for  the  payment  of  the 
debt  secured  by  the  mortgage,  the  payment  of  which  is  as- 
sumed, but  estops  him  from  denying  its  validity,  and  from 
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setting  up  any  defense  against  its  enforcement  based  upon 
facts  which  existed  prior  to  the  conveyance.  Counsel  for  the 
appellee,  while  admitting  this  general  doctrine,  argues  that 
the  doctrine  does  not  apply  where  the  grantor  was  not  per- 
sonally liable  for  the  payment  of  the  debt  assumed  by  the 
grantee.  The  question  whether  a  grantee  in  such  a  case  is 
personally  liable  for  a  deficiency  judgment  has  been  much 
discussed  and  variously  decided  by  the  supreme  courts  of 
the  various  states.  New  York,  New  Jersey,  Iowa,  Massa- 
chusetts, and  Minnesota  hold  to  the  doctrine  that  to  render 
the  grantee  personally  liable  his  grantor  must  have  been 
personally  liable  to  pay  the  mortgage  debt.  The  contrary 
doctrine  is  held  in  Pennsylvania,  Illinois,  Ohio,  Nebraska, 
Wisconsin,  Missouri,  Utah,  and  one  or  two  other  states. 
Whatever  may  be  the  true  rule  as  to  the  personal  liability 
of  such  a  grantee,  we  are  unable  to  find  any  case  that  sus- 
tains the  doctrine  that  a  grantee  who  assumes  payment  of  a 
mortgage  in  a  deed  of  conveyance  is  not  estopped  from  set- 
ting up  as  a  defense  the  invalidity  of  such  mortgage  upon  the 
ground  that  his  grantor  was  not  personally  liable  to  pay 
the  same.  The  law  presumes  that  the  grantee  received  a 
good  consideration  for  his  assumption  of  the  mortgage  debt 
in  that  the  amount  of  the  latter  was  either  deducted  from  the 
agreed  purchase  price  or  considered  by  the  parties  in  fixing 
such  agreed  purchase  price.  Cobb  v.  Fishel,  15  Colo.  App. 
384,  62  Pac.  625;  Gage  v.  Cameron,  212  111.  146,  72  N.  E.  204; 
McGregor  v.  Eastern  B.  cfe  L.  Assn.,  5  Neb.  (Unof.)  563, 
99  N.  W.  509.  The  rule  estopping  the  grantee  from  setting 
up  the  invalidity  of  the  mortgage  in  such  a  case  rests  upon 
the  broad  doctrine  that  having  agreed  with  his  grantor  to 
pay  and  discharge  the  mortgage,  and  presumably  having  re- 
ceived a  consideration  for  this  agreement,  it  would  be  in- 
equitable and  a  breach  of  contract  on  his  part  to  deny 
the  validity  of  the  encumbrance  he  has  thus  agreed  to  recog- 
nize and  discharge.  He  would,  if  this  were  allowed,  be  tak- 
ing advantage  of  his  failure  and  refusal  to  carry  out  his 
agreement  to  the  prejudice  of  another.  As  stated  by  the 
circuit  court  of  appeals  in  American  Waterworks  Co.  v.  Far- 
mers9 Loan  &  Trust  Co.,  73  Fed.  962,  20  C.  C.  A.  138:  "One 
who  thus  buys  property  has  no  right  to  challenge  the  validity 
of  a  mortgage  lien  existing  thereon  at  the  date  of  his  pur- 
chase, which  his  grantor  by  the  terms  of  his  conveyance  did 
not  see  fit  to  challenge,  but  recu^uized  in  the  most  formal 


March,  1907.]  Sherman  v.  Goodwin.  149 

manner  by  declaring  that  he  conveyed  the  property  subject 
to  the  existing  lien.  Whether  such  mortgage  is  valid  or  other- 
wise is  no  concern  of  the  purchaser,  for  in  contemplation  of 
law  he  only  acquires  an  equity  of  redemption  in  the  prop- 
erty conveyed  to  him;  .  .-.  that  is  to  say,  a  right  to  dis- 
charge the  mortgage  debt,  .  .  .  and  it  would  be  a  breach  of 
good  faith,  having  purchased  this  right  and  nothing  more, 
to  deny  the  validity  of  the  encumbrance,  and  seek  to  avoid 
the  payment  thereof  on  that  ground.  As  between  the  grantor 
and  the  grantee  in  a  conveyance  made  subject  to  an  existing 
mortgage,  the  amount  of  the  encumbrance  should  be  regarded 
as  a  part  of  the  purchase  price  left  unpaid  at  the  date  of 
the  conveyance  which  the  grantee  undertakes  to  pay.  At  all 
events,  he  impliedly  agrees  not  to  challenge  the  validity  of 
the  encumbrance."  The  following  additional  cases  sustain 
this  doctrine:  Branson  v.  La  Crosse  etc.  R.  Co.t  2  Wall. 
(U.  S.)  283,  17  L.  Ed.  725;  Freeman  v.  Auld,  44  N.  Y,  50: 
Johnson  v.  Thompson,  129  Mass.  398;  Calkins  v.  Copley, 
29  Minn.  471, 13  N.  W.  904. 

In  the  present  case  the  findings  show  that  Watrous,  the 
grantor  of  appellee,  Libbie  Goodwin,  was  not  personally 
liable  to  pay  the  mortgages  outstanding  against  the  prop- 
erty. Notwithstanding  that  fact,  however,  we  hold  under 
the  authorities  cited,  that  appellee,  by  accepting  the  deed 
from  Watrous  and  claiming  title  thereunder,  did  assume 
to  pay  the  mortgages  standing  against  the  property  at  the 
time  of  the  conveyance,  and  that  therefore,  irrespective  of 
the  question  of  her  personal  liability  for  any  deficiency,  she 
is  estopped  in  this  action  from  attacking  the  validity  of  the 
mortgage  debt  sued  upon  by  Pinney.  The  relief  granted  by 
the  trial  court  in  its  judgment  was  based  upon  the  invalidity 
of  the  mortgage  debt,  and  as  we  hold  that  the  appellee  was 
estopped  from  raising*  this  issue,  error  appears  upon  the  face 
of  the  record.  It  is  argued  by  counsel  for  appellee  that  the 
judgment  must  be  sustained,  for  the  reason  that  the  cross- 
oomplaint  filed  by  Pinney  is  insufficient  to  sustain  a  judgment 
in  foreclosure,  in  that  it  appears  therein  that  no  indebted- 
ness was  created  by  the  execution  and  delivery  of  the  notes 
held  by  Pinney,  because  it  is  therein  stated  that  these  notes 
were  made  payable  to  the  order  of  Wilson,  the  maker  thereof. 
A  note  made  payable  to  the  order  of  the  maker,  when  indorsed 
and  delivered  to  the  indorsee,  becomes  a  valid  note.    Roby  v. 
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Phelon,  118  Mass.  541 ;  Kayser  v.  Hall,  85  111.  513,  28  Am. 
Rep.  624 ;  Rev.  Stats.  1901,  par.  3311. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  for  further  proceedings  not  inconsistent  with 
this  opinion. 

DOAN,  J.,  concurs.  The  CHIEF  JUSTICE,  being  disquali- 
fied, took  no  part  in  the  decision  of  this  case. 

CAMPBELL,  J.,  Dissenting. — There  is  great  diversity  of 
opinion  among  the  courts  of  the  several  states  as  to  the 
grounds  upon  which  rests  the  liability  of  a  grantee  who  as- 
sumes payment  of  a  mortgage  given  by  his  grantor.  In  the 
view  of  the  courts  deciding  the  cases  cited  in  the  majority 
opinion,  his  liability  rests  upon  contract.  Putting  it  upon 
that  ground,  there  is  no  difficulty  in  perceiving  that  the 
majority  of  the  court  is  right  in  holding  that- such  a  grantee 
is  estopped  from  denying  the  validity  of  the  mortgage;  but 
upon  questions  of  general  law  we  are  bound  by  the  decisions 
of  the  supreme  court  of  the  United  States.  That  court,  in 
Union  Mutual  Life  Ins.  Co.  v.  Eanford,  143  U.  S.  187,  12 
Sup.  Ct.  437,  36  L.  Ed.  118,  states  that  the  settled  law  of 
that  court  is  "that  the  grantee  is  not  directly  liable  to  the 
mortgagee  at  law  or  in  equity,  and  the  only  remedy  of  the 
mortgagee  against  the  grantee  is  by  a  bill  in  equity  in  the 
right  of  the  mortgagor  or  grantor  by  virtue  of  the  right  in 
equity  of  a  creditor  to  avail  himself  of  any  security  which 
his  debtor  holds  from  a  third  person  for  the  payment  of  the 
debt.,,  In  the  case  at  bar,  the  plaintiff's  grantor  was  not  in 
any  wise  indebted  to  the  mortgagee,  nor  was  he  indebted  to 
the  mortgagor.  He  could  have  interposed  any  defense  to  the 
foreclosure  of  the  mortgage  that  was  open  to  the  mortgagor. 
The  debtor,  therefore,  does  not  hold  from  a  third  person  any 
security  for  the  payment  of  the  debt.  There  is  no  privity 
of  contract  between  the  mortgagor  and  Goodwin.  Her  lia- 
bility is  only  to  her  immediate  grantor.  In  my  opinion,  she 
stands  in  the  same  relation  to  the  mortgagor  as  if  there  was 
no  assumption  clause  in  the  deed,  and  should  be  permitted 
to  make  any  defense  that  the  mortgagor  could  make.  With- 
out further  elaborating  the  reasons  upon  which  my  dissent 
is  based,  I  call  attention  to  the  cases  of  Ward  v.  De  Oca,  120 
Cal.  102,  52  Pac.  130,  and  Johns  v.  Wilson,  180  U.  S.  440,  21 
Sup.  Ct.  445,  45  L.  Ed.  613. 
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[Civil  No.  993.    Filed  March  22,  1907.] 
[89  Pac.  412.] 

R.  H.  DANIEL  and  H.  E.  SMITH,  Plaintiffs  and  "Appellants, 
v.  JAMES  GALLAGHER  et  al.,  Defendants  and  Ap- 
pellees. 

1.  Appeal   and    Error — Assignments    of    Error — Sufficiency — Rev. 

Stats.  Ariz.  1901,  par,  1586,  Construed. — Under  statute,  supra, 
providing  that  the  brief  must  plainly  state  the  errors  complained 
of,  assignments  of  error  that  the  court  erred  in  its  findings  of  fact 
and  conclusions  of  law,  that  the  findings  of  fact  and  conclusions 
of  law  are  not  supported  by  the  evidence,  that  the  court  erred  in 
rendering  judgment  for  the  appellees  and  against  the  appellants, 
that  the  evidence  is  insufficient  to  support  the  judgment  of  the 
court,  and  that  the  court  erred  in  overruling  appellants'  motion 
for  a  new  trial,  are  not  sufficiently  specific  for  review. 

2.  Same — Abstract  of  Record— Sufficiency — Supreme  Court  Rule 

1,  Construed. — Under  rule,  supra,  providing,  "In  every  civil  case 
.  .  .  the  appellant  .  .  .  must  file  .  .  .  with  the  transcript  of  the 
record  at  least  six  copies  of  an  abstract  of  said  record,  which  shall 
contain  .  .  .  (g)  Such  other  portions  of  the  record  as  may  be 
necessary  to  inform  the  court  of  the  errors  relied  upon  without  an 
investigation  of  the  record  itself,"  an  abstract  which  does  not  con- 
tain a  deed,  the  admission  of  which  in  evidence  is  assigned  as  error, 
is  insufficient  to  enable  the  court  to  determine  whether  such  admis- 
sion was  erroneous  or  not. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    Affirmed. 

9 

E.  J.  Edwards,  for  Appellants. 
Geo.  R.  Hill,  for  Appellees. 

PER  CURIAM. — Appellants  brought  an  action  in  eject- 
ment. From  a  judgment  in  favor  of  appellees  they  appeal. 
Errors  are  assigned  as  follows:  (1)  The  court  erred  in  its 
findings  of  fact  and  conclusions  of  law.  (2)  The  findings 
of  fact  and  conclusions  of  law  are  not  supported  by  the  evi- 
dence. (3)  The  court  erred  in  rendering  judgment  for  the 
appellees  and  against  the  appellants.     (4)   The  evidence  is 
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insufficient  to  support  the  judgment  of  the  court.  (5)  The 
court  erred  in  admitting  in  evidence  an  instrument  named 
by  appellees'  counsel  as  a  deed,  and  marked  as  "Defendant's 
Exhibit  1."  (6)  The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial.  Paragraph  1586,  Revised  Statutes  of 
1901,  provides  as  to  the  brief  and  argument  of  appellants 
or  plaintiffs  in  error:  "This  brief  and  argument  must  plainly 
state  the  errors  complained  of  by  him  and  refer  to  the  page 
or  pages  of  the  record  wherein  the  error  is  alleged  by  him 
to  exist.  It  shall  also  contain  a  brief  statement  of  so  much  of 
the  evidence  in  the  case  as  is  relevant  to  the  error  alleged 
and  a  citation  of  the  authorities  relied  on  to  support  the 
allegation  of  error." 

The  first,  second,  third,  fourth  and  sixth  assignments  of 
error  are  not  sufficiently  specific  to  enable  us  to  review  them. 
They  are  of  the  same  character  as  those  condemned  by  us 
in  Charouleau  v.  Shields  do  Price,  9  Ariz.  73,  76  Pac.  821. 
Turning  to  the  abstract  of  record  to  examine  the  merits 
of  the  fifth  assignment,  we  find  a  statement  of  facts  that 
recites  that  a  deed  was  offered  in  evidence  by  the  defend- 
ants which  was  admitted  over  the  objection  of  plaintiffs  and 
was  ordered  marked  "Defendants'  Exhibit  1."  The  deed 
is  not  set  forth  in  the  brief  or  in  the  abstract,  and  we  can- 
not ascertain  therefrom  whether  the  objection  to  its  intro- 
duction in  evidence  was  well  taken  or  not.  The  rules  of  this 
court  (rule  1)  provide:  "In  every  civil  case  brought  to  this 
court  on  appeal  or  writ  of  error  the  appellant  or  plaintiff 
in  error  must  file  in  this  court  with  the  transcript  of  the 
record  at  least  six  copies  of  an  abstract  of  said  record,  which 
shall  contain:  (a)  The  pleadings,  original  or  amended,  upon 
which  the  issues  were  tried,  (b)  The  findings  of  fact  and 
conclusions  of  law,  or  the  verdict,  (c)  The  judgment,  (d) 
The  motion  for  a  new  trial,  (e)  The  minute  entries  of  the 
trial  court,  (f)  The  bill  of  exceptions  and  statement  of 
facts,  (g)  Such  other  portions  of  the  record  as  may  be  nec- 
essary to  inform  the  court  of  the  errors  relied  upon  without 
an  investigation  of  the  record  itself.  .  .  .  The  abstracts  of 
record  as  filed  will  be  treated  by  the  court  as  containing  such 
portions  of  the  record  as  the  parties  deem  sufficient  upon 
which  to  try  the  assignments  of  error.  Abstracts  of  record 
not  conforming  to  this  rule  may  be  stricken  from  the  files 
on  motion  of  the  party  affected  by  such  noncompliance,  or 
by  the  court  of  its  own  motion."    See  8  Ariz,  vi,  71  Pac.  vi. 
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It  is  no  hardship  to  litigants  to  comply  with  these  rules,  and 
it  is  highly  important  to  the  court  that  they  should. 

No  error  appearing  in  the  record  presented,  the  judgment 
of  the  lower  court  is  affirmed, 

NAVE,  J.,  not  sitting. 


[Civil  No.  994.    Filed  March  22,  1907.] 
[89  Pac.  408.] 

J.  N.  PORTER,  Defendant  and  Appellant,  v.  J.  W.  BROWN, 

Plaintiff  and  Appellee. 

1.  Contracts  —  Sales  —  Breach  —  Vendor's  Remedies  —  Damages — 
Measure. — Where  a  vendor  sells  certain  property  to  a  vendee  at  a 
fixed  price,  and  agrees  to  accept  in  payment  steers  to  be  valued 
according  to  age,  and  said  contract  is  amended  so  that  the  vendor 
is  to  accept  four  hundred  she-cattle  in  payment  of  said  fixed  price, 
irrespective  of  their  value  per  head,  and  the  vendee  fails  to  deliver 
said  she-cattle,  the  vendor  is  entitled  to  recover  the  amount  of  said 
fixed  price  as  a  money  demand,  the  measure  of  his  damages  being 
the  price  fixed  in  the  contract  and  not  the  value  of  the  she-cattle 
at  the  time  and  place  of  delivery. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

E.  J.  Edwards,  for  Appellant. 

It  is  a  well-settled  rule  of  law  that  if  a  subsequent  con- 
tract includes  and  goes  beyond  the  terms  of  the  first  con- 
tract, the  first  contract  is  superseded  by  the  later  one.  Mwiv- 
ford  v.  Wilson,  15  Mo.  540;  Stow  v.  Russell,  36  111.  18; 
Rhodes  v.  Thomas,  2  Ind.  638;  Mather  v.  Butler,  28  Iowa, 
253. 

Geo.  J.  Stoneman,  and  L.  L.  Henry,  for  Appellee. 

KENT,  C.  J. — Brown  brought  suit  against  Porter  to  re- 
cover the  purchase  price  of  a  certain  number  of  horses  and 
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other  stock  sold  by  Brown  to  Porter.  The  case  was  tried 
by  the  court  without  a  jury,  and  from  a  judgment  in  favor 
of  the  plaintiff  the  defendant  has  appealed. 

It  appears  by  the  evidence  in  the  case  that  on  the  5th  of 
September,  1904,  an  agreement  in  writing  was  entered  into 
between  the  parties,  whereby  Brown  sold  to  Porter  by  bill 
of  sale  of  that  date  a  number  of  horses  and  cattle  for  the 
purchase  price  of  $6,750;  such  purchase  price  to  be  paid 
by  Porter  by  his  conveying  to  Brown  a  half-interest  in  cer- 
tain improvements  on  a  ranch  known  as  the  "Gilson  Ranch/  * 
to  the  extent  of  $1,000  thereof,  the  balance,  to  wit,  $5,750, 
to  be  paid  in  steers,  "ones  at  $15,  twos  at  $18,  threes  and 
up  at  $21";  such  steers  to  be  delivered  by  Porter  to  Brown  as 
in  said  agreement  provided.  Thereafter,  and  on  the  14th  of 
November  in  the  same  year,  a  second  agreement  in  writing 
was  made  between  the  parties,  as  follows : 

"That  whereas  on  the  5th  of  September,  A.  D.  1904,  the 
said  J.  W.  Brown  executed  to  the  said  J.  N.  Porter  a  bill  of 
sale  to  certain  cattle,  horses,  etc.,  as  shown  by  the  said  bill 
of  sale  which  is  now  in  the  possession  of  J.  N.  Porter,  the 
consideration  being  that'  the  said  J.  N.  Porter  sold  and  de- 
livered to  said  J.  W.  Brown  a  one-half  interest  in  and  to  the 
Gilson  ranch  improvements,  and  agreed  to  deliver  to  said 
Brown  as  the  balance  of  the  consideration,  steers  to  the  value 
of  $5,750.00,  as  per  prices  for  steers  agreed  upon  in  a  certain 
instrument  of  writing  of  even  date  with  said  bill  of  sale. 

"And  whereas,  the  said  J.  W.  Brown  now  desires  to  sell 
the  said  Gilson  ranch  improvements  back  to  the  said  Porter, 
and  in  lieu  of  steers  to  accept  and  receive  she  cattle,  as  here- 
inafter mentioned  and  set  forth. 

"Now,  therefore,  I,  the  said  J.  W.  Brown  do  hereby  re- 
convey,  bargain,  sell  and  deliver  to  the  said  J.  N.  Porter 
the  one-half  interest  in  and  to  the  Gilson  ranch  improvements, 
heretofore  conveyed  to  me  by  the  said  Porter. 

"And  it  is  hereby  agreed'  by  and  between  us  the  said  J. 
W.  Brown  and  J.  N.  Porter,  that  in  lieu  of  the  steers  here- 
tofore mentioned,  that  the  said  J.  N.  Porter  is  to  deliver  to 
the  said  J.  W.  Brown,  on  or  before  July  1st,  1905,  ten  days* 
notice  of  delivery  to  be  given,  four  hundred  head  of  mer- 
chantable she  cattle,  from  one  to  eight  years  old,  both  ages 
inclusive,  and  to  be  at  said  J.  N.  Porter's  option  as  to  ages 
except  that  a  greater  per  cent  must  be  in  one  year  old  heifers, 
and  said  delivery  to  be  made  at  any  practicable  place  within 
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fifty  miles  of  Fort  Grant,  Arizona,  and  the  said  Porter  is 
not  to  buy  outside  Mexican  cattle  to  fill  this  contract,  but 
may  fill  it  with  any  cattle  he  is  now  interested  in. 

"And  it  is  further  agreed  and  understood  that  the  cattle, 
horses,  etc.,  heretofore  sold  to  said  J.  N.  Porter  by  the  said 
Brown  as  mentioned  in  the  said  bill  of  sale  of  date  on  or 
about  September  5tlj,  1904,  shall  come  to  the  said  Porter 
free  from  any  and  all  encumbrances,  and  it  is  further  under- 
stood that  the  delivery  of  the  said  she  cattle  to  the  said 
Brown,  shall  be  subject  to  any  advances  or  debts  due  by  the 
said  Brown  to  the  said  J.  N.  Porter,  or  any  institution  with 
which  he  is  connected.' ' 

The  evidence  further  showed  that,  although  Brown  was  al- 
ways ready  and  willing  to  receive  the  cattle,  and  made  de- 
mand upon  Porter  therefor,  Porter  never  delivered  to  Brown 
any  of  the  cattle  called  for  in  the  agreement,  for  the  reason, 
as  testified  to  by  Porter,  that  he  was  unable  to  make  a  set- 
tlement with  Brown  of  the  indebtedness  due  to  Porter  from 
Brown.  It  appears  from  the  record  that  five  promissory 
notes  from  Brown,  apparently  running  to  Porter  or  the  bank 
with  which  he  was  connected,  were  put  in  evidence  by  the 
defendant,  but  the  notes  are  not  preserved  in  the  record 
and  are  not  before  us. 

The  trial  court  found  as  facts  that  Brown  sold  to  Porter 
certain  cattle  of  the  value  of  $6,750,  and  agreed  in  writing 
to  take  from  Porter  in  payment  thereof  certain  other  cattle 
of  the  value  of  $5,750,  and  a  half  interest  in  the  Gilson  ranch 
improvements  of  the  value  of  $1,000 ;  that  said  agreement  was 
on  the  fourteenth  day  of  November,  1904,  modified  and 
changed  in  the  respect  that,  in  lieu  of  the  cattle  of  the  value 
of  $5,750  agreed  to  be  delivered  under  the  terms  of  the  first 
contract,  Porter  should  deliver  to  Brown  four  hundred  head 
of  merchantable  she-cattle,  as  in  said  agreement  provided, 
and  that  the  delivery  of  such  cattle  should  be  subject  to  any 
advances  or  debts  due  by  Brown  to  Porter,  or  any  institu- 
tion with  which  Porter  was  connected;  that,  though  Brown 
was  ready  and  willing  to  receive  from  Porter  the  delivery  of 
the  said  four  hundred  head  of  merchantable  she-cattle  ac- 
cording to  the  terms  and  conditions  of  the  agreement,  the 
defendant  did  not  deliver  to  the  plaintiff  the  cattle  at  any 
time.  The  court  further  found  that,'  at  the  date  when  de- 
livery of  the  cattle  should  have  been  made  by  Porter,  Brown 
was  indebted  to  Porter,  or  the  institution  with  which  he  was 
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connected,  upon  three  promissory  notes,  in  the  sum  of  $3,061.- 
29,  and,  by  deducting  this  amount  from  $5,750,  found  that 
there  was  due  from  Porter  to  Brown  the  sum  of  $2,688.71. 
And  as  conclusions  of  law  the  court  found  that  under  the 
terms  of  the  agreement  of  November  14,  1904,  the  defendant, 
Porter,  was  required  to  deliver  to  the  plaintiff,  Brown,  four 
hundred  head  of  merchantable  she-cattle;  and,  as  a  further 
conclusion,  found  "that  the  value  of  said  four  hundred  head 
of  merchantable  she-cattle  agreed  upon  between  plaintiff  and 
defendant  on  the  fourteenth  day  of  November,  1904,  was  and 
is  the  sum  of  $5,750,  to  be  paid  by  defendant  to  plaintiff 
in  part  payment  of  the  sale  and  delivery  to  the  defendant 
by  the  plaintiff  of  certain  other  property  theretofore  owned 
by  plaintiff,  of  the  value  of  $6,750,  and  that  upon  the  failure 
and  refusal  on  the  part  of  said  J.  N.  Porter,  defendant  above 
named,  to  deliver  to  plaintiff  said  four  hundred  head  of  mer- 
chantable she-cattle  at  the  time  and  place  agreed  upon,  said 
part  of  the  value  of  the  property  sold  by  plaintiff  to  defend- 
ant became  and  now  is  a  money  demand  due  from  the  de- 
fendant to  the  plaintiff  in  the  sum  of  $5,750,  and  the  plaintiff 
is  entitled  to  a  judgment  and  decree  of  this  court  against  the 
defendant,  J.  N.  Porter,  for  the  sum  of  $5,750,  as  of  August 
10,  1905,"  less  an  offset  in  the  sum  of  $3,061.29,  being  the 
amount  due  on  said  promissory  notes ;  and  entered  judgment 
accordingly. 

The  first  assignment  is  that  the  evidence  does  not  sustain 
the  judgment  of  the  court,  and  seems  to  be  based  upon  the 
ground  that  the  court  erred  in  considering  the  agreement  of 
September  5,  1904,  the  first  agreement  between  the  parties, 
as  a  part  and  parcel  of  the  agreement  of  November  14th,  the 
appellant  claiming  that  the  latter  agreement  should  stand  or 
fall  by  its  own  terms,  without  reference  to  the  former  agree- 
ment. We  do  not  think  the  position  of  the  appellant  is  well 
taken,  but  think  that  the  court  below  was  right  in  considering 
that  the  agreement  of  November  14th  was  a  modification  of 
the  former  agreement,  and  that  the  two  agreements  were  to 
be  construed  together  in  determining  the  intent  of  the  par- 
ties. 

The  second  and  third  assignments  of  error  are  insufficient 
for  our  consideration. 

By  the  fourth  and  fifth  assignments  of  error  the  appellant 
claims  that  the  trial  court  erred  in  allowing  as  an  offset 
but  three  of  the  five  promissory  notes  introduced  in  evidence, 
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and  rejecting  the  other  two.  The  promissory  notes  are  not 
in  the  record,  and  we  have  no  means  of  ascertaining  whether 
or  not  the  court  was  right  in  its  assumption  that  the  two 
notes  excluded  were  not  properly  to  be  treated  as  offsets 
under  the  agreement. 

By  the  remaining  assignments  of  error  the  appellant  con- 
tends that  the  trial  court  erred  in  finding  the  value  of  the 
four  hundred  head  of  merchantable  she-cattle  to  be  the  sum 
of  $5,750,  as  there  was  no  proof  given  of  the  value  of  the 
cattle.  We  do  not  think  that  such  proof  was  requisite  under 
the  pleadings  and  proof  in  the  case.  This  was  not  an  action 
for  damages  for  failure  on  the  part  of  Porter  to  deliver 
the  cattle,  in  which  case  the  measure  of  damages  would  be 
the  value  thereof  at  the  time  and  place  of  the  delivery,  but 
an  action  brought  to  recover  the  purchase  price  to  be  paid 
for  the  horses  and  stock  sold  by  Brown  to  Porter  upon  Por- 
ter's failure  to  carry  out  the  terms  of  sale.  The  agreement 
of  September  5th  clearly  shows  that  $5,750  of  such  purchase 
price  was  to  be  paid  in  steers,  and  under  such  first  agree- 
ment a  number  of  steers,  according  to  their  values  by  age 
as  in  such  agreement  specified,  were  to  be  delivered  by  Porter 
sufficient  to  equal  this  sum  of  $5,750.  Thereafter,  and  by 
the  agreement  of  November  14th,  in  lieu  of  steers  at  various 
values,  a  definite  number  of  she-cattle,  to  wit,  four  hundred 
head,  were  substituted  by  the  parties  for  such  steers,  to  be 
delivered  in  payment  of  said  sum  of  $5,750,  irrespective  of 
their  value  per  head.  This  portion  of  the  purchase  price 
was  therefore  definitely  fixed  and  agreed  upon  in  the  sum  of 
$5,750,  and  was  payable  by  Porter  by  delivering  such  four 
hundred  head  of  cattle;  and  the  court  below  rightly  held 
that,  upon  the  failure  and  refusal  upon  the  part  of  Porter 
to  deliver  to  Brown  the  four  hundred  head,  that  portion 
of  the  purchase  price  of  the  stock  sold  by  Brown  to  Porter 
became  and  was  a  money  demand  due  from  Porter  to  Brown 
in  the  sum  of  $5,750,  and  that  Brown  was  entitled  to  a  judg- 
ment therefor,  less  the  amount  of  offsets  as  shown  by  the 
promissory  notes.  Where  the  part  consideration  for  the  pur- 
chase of  property  is  other  property  to  be  delivered  by  the 
purchaser,  which  by  the  terms  of  the  agreement  is  a  fixed 
proportion  of  the  purchase  price,  the  purchaser  may  avail 
himself  of  the  privilege  of  making  payment  by  delivery  of 
such  property ;  but  in  case  of  his  failure  or  refusal  so  to  do, 
the  primary  object  of  the  promise  will  prevail,  and  the  price 
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agreed  upon  will  become  a  money  demand.  McOillin  v.  Ben- 
nett, 132  U.  S.  445,  10  Sup.  Ct.  122,  33  L.  Ed.  422 ;  Baker  v. 
Todd,  6  Tex.  273,  55  Am.  Dec.  775;  Corbett  v.  Sayers,  29 
Tex.  Civ.  App.  68,  69  S.  W.  108. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ.,  concur. 


[aril  No.  995.    Filed  March  22,  1907.] 
[89  Pac.  541.] 

JOHN  J.  HOWARD  and  GEORGE  RAUM,  Defendants  and 
Plaintiffs  in  Error,  v.  NORTON-MORGAN  COMMER- 
CIAL COMPANY,  a  Corporation,  Plaintiff  and  Defend- 
ant in  Error. 

1.  Appeal   and    Erbob — Objections    Waived — Review — Scope. — When 

an  amendment  was  made  without  objection  in  the  lower  court*  the 
allowing  of  such  amendment  will  not  be  reviewed  on  appeal. 

2.  Same — Record — Review — Scope. — When  the  record  does  not  disclose 

that  any  request  whatever  was  made  of  the  court  in  connection 
with  its  instructions  to  the  jury,  the  failure  of  the  court  to  in- 
struct the  jury  in  certain  particulars  will  not  be  reviewed. 

3.  Accord  and  Satisfaction — Defense — Evidence. — When  in  an  action 

on  an  account  an  agreement  was  received  in  evidence  which,  although 
it  was  not  pleaded,  was  claimed  to  operate  as  an  accord  and  satis- 
faction, the  fact  that  the  evidence  discloses  that  the  requirements 
of  the  agreement  were  not  carried  out  prevents  it  from  operating  as 
such. 

ERROR  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  the  County  of  Cochise.  Fletcher  M. 
Doan,  Judge.    Affirmed. 

Allen  R.  English,  for  Plaintiffs  in  Error. 

Francis  M.  Hartman,  and  D.  L.  Cunningham,  for  Defend- 
ant in  Error. 

"A  motion  for  a  new  trial  must  be  determined  at  the  term 
when  the  motion  is  made."    McKean  v.  Zeller,  9  Tex.  58; 
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Laird  v.  State,  15  Tex.  317.  "This  court  takes  judicial  notice 
of  the  fact  that  presumptively  a  term  of  court;  ends  on  the 
day  prior  to  the  beginning  of  a  new  term."  Hand  v.  Ruff, 
3  Ariz.  175,  24  Pac.  257. 

CAMPBELL,  J. — The  Norton-Morgan  Commercial  Com- 
pany brought  this  action  as  assignee  of  John  H.  Norton  & 
Company,  to  recover  from  J.  J.  Howard  and  George  Raum 
the  sum  of  $640.12,  the  value  of  goods,  wares  and  merchan- 
dise alleged  to  have  been  sold  and  delivered  by  John  H.  Nor- 
ton &  Co.  to  J.  J.  Howard,  at  the  instance  and  request  of 
Raum  and  Howard.  It  is  alleged  that  at  the  time  the  goods 
were  so  sold  and  delivered  Howard  and  Raum  were  engaged 
as  partners  in  developing  and  working  certain  mines,  and 
that  the  goods  were  used  by  Howard  in  and  about  the  develop- 
ment and  working  of  those  mines.  The  defendants,  for  an- 
swer, deny  that  they  were  partners  in  the  development  and 
working  of  the  mines,  or  that  the  goods  were  used  in  or 
about  the  development  and  working  of  the  mines,  or  that  the 
goods  were  furnished  at  the  instance  and  request  of  Raum. 
It  is  alleged  that  the  goods  were  sold  and  delivered  to  Howard 
and  that  they  were  for  his  individual  use.  A  counterclaim 
was  set  up  by  Howard  for  the  value  of  certain  ores  delivered 
by  him  to  John  H.  Norton  &  Co.  A  jury  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff  for  $500. 

The  first  assignment  of  error  is  that  the  court  erred  in 
permitting  plaintiff  to  amend  its  complaint  during  the 
progress  of  the  trial.  The  amendment  was  made  without  ob- 
jection and  therefore  may  not  now  be  complained  of.  The 
other  assignments  of  error,  except  the  ninth,  allege  error  be- 
cause of  the  failure  of  the  court  to  instruct  the  jury  in  cer- 
tain particulars.  The  record  does  not  disclose  that  any  re- 
quest whatever  was  made  of  the  court  in  connection  with  its 
instructions  to  the  jury. 

In  the  ninth  and  last  assignment,  it  is  contended  that  the 
verdict  and  judgment  are  contrary  to  the  law  and  evidence. 
The  basis  of  this  contention  is  an  agreement  between  John 
H.  Norton  &  Co.  and  Howard  and  Raum,  executed  November 
24,  1902.  This  agreement  recites:  "That,  whereas,  John 
H.  Norton  &  Company  have  agreed  to  secure  a  deed  from 
H.  J.  Clifford  for  an  undivided  two-thirds  interest  in  and  to 
the  following  described  property;  .  .  .  Now,  therefore,  in 
consideration  of  that  the  said  John  EL  Norton  &  Company 
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shall  secure  the  said  deed  from  H.  J.  Clifford  to  George  Baum 
and  J.  J.  Howard  for  the  aforesaid  property,  the  said  George 
Baum  and  J.  J.  Howard  agree  to  execute  their  promissory 
note  to  the  said  John  H.  Norton  &  Company  in  the  sum  of 
$1,140,  payable  one  year  from  the  date  of  this  agreement, 
said  note  to  bear  six  per  cent  interest  per  annum.  Said 
note  shall  be  a  full  settlement  of  John  H.  Norton's  account 
against  J.  J.  Howard;  also  full  settlement  of  all  claims  of 
J.  J.  Howard  against  Norton  &  Company,  and  against  H.  A. 
Morgan,  administrator  of  the  estate  of  G.  W.  Sanders,  de- 
ceased, and  of  all  claims  of  J.  J.  Howard  against  said  estate. 
Should  the  John  H.  Norton  &  Company  fail  to  secure  the 
said  deed,  as  above  set  forth,  then  this  agreement  shall  be 
null  and  void  and  of  no  effect."  This  agreement  was  put 
in  evidence  without  objection  on  the  theory  that  it  shows 
that  Raum  thereby  acknowledged  a  joint  liability  for  the 
account  sued  upon.  We  agree  with  the  plaintiffs  in  error 
that  for  obvious  reasons  it  may  not  be  so  construed.  Plaintiffs 
in  error  insist,  however,  that  the  agreement  operated  as  an 
accord  and  satisfaction,  and  bars  this  action  upon  the  original 
account.  Waiving  the  fact  that  it  was  not  pleaded,  we  see 
no  merit  in  the  contention.  The  evidence  discloses  that  the 
requirements  of  the  agreement  were  not  carried  out,  and  it 
therefore  became  of  no  effect.  We  regard  it  as  having  no 
bearing  on  the  issues  of  the  case. 
The  judgment  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1000.    Filed  March  22,  1907.] 
[89  Pac.  540.] 

In  the  Matter  of  the  Estate  of  FRANCISCA  MORALES, 
Deceased.  M.  PENA  DEL  PINO,  Plaintiff  and  Appel- 
lant, v.  LIBRADA  DE  ROMERO,  Defendant  and  Ap- 
pellee. 

1.  Appeal  and  Ebrok— Executor — Bond — Necessity — Rev.  Stats. 
Abiz.  1901,  par.  1947 — Construed. — Paragraph  1947,  providing, 
"When  an  appeal  is  taken  by  an  executor  or  administrator,  no  bond 
shall  be  required  unless  such  appeal  personally  concerns  him,  in 
which  case  he  must  give  bond/'  an  appeal  by  a  person  from  an  order 
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revoking  letters  of  administration  to  him  and  granting  letters  to 
another  requires  the  giving  of  a  bond,  as  such  an  appeal  is  made 
in  a  personal  and  not  a  representative  capacity. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge.     Dismissed. 

Lovell  &  Richey,  for  Appellee. 

DOAN,  J. — The  probate  court  of  Pima  county,  on  April  2, 
1906,  appointed  the  appellant  administrator  of  the  estate  of 
Francisca  Morales,  deceased,  and  he  duly  qualified  as  such; 
but,  on  the  petition  of  Librada  de  Romero,  alleging  that  she 
was  a  daughter  and  the  heir  at  law  of  the  deceased,  and  as 
such  was  entitled  to  such  appointment,  the  probate  court  re- 
voked the  letters  that  had  been  granted  to  the  appellant,  and 
removed  him  from  the  administratorship  of  the  estate,  and 
issued  to  the  said  Librada  de  Romero  letters  of  administra- 
tion for  the  same.  From  such  judgment  and  decree  of  revo- 
cation and  removal,  the  appellant  gave  notice  of  appeal,  and 
presented  to  the  district  court  of  Pima  county  the  transcript 
of  the  proceedings  had  in  the  probate  court,  but  executed 
and  filed  no  appeal  bond.  The  district  court,  on  September 
13,  1906,  dismissed  the  appeal  for  want  of  jurisdiction,  upon 
the  ground  that  no  appeal  bond  had  been  filed  in  the  probate 
court,  and  therefore  no  appeal  had  been  perfected.  The  ap- 
pellant gave  notice  of  appeal  from  the  judgment  of  dismissal 
entered  in  the  district  court,  and  has  filed  in  this  court  the 
transcript  of  the  proceedings  in  the  probate  and  district 
courts,  but  has  again  given  no  appeal  bond. 

The  appellee  has  interposed  in  this  court  a  motion  to  dis- 
miss the  appeal,  "upon  the  ground  that  the  appellant  has 
failed  to  execute  or  file  any  appeal  bond  herein,  as  required 
by  paragraph  1506,  Revised  Statutes  of  1901."  We  held,  in 
Putnam  v.  Putnam,  3  Ariz.  182  (sub  nom.  Sutherland  v.  Put- 
nam, 24  Pac.  320),  that  the  supreme  court  has  no  jurisdic- 
tion of  a  case  upon  appeal,  unless  an  appeal  bond  in  form  as 
required  by  statute,  or,  in  lieu  thereof,  an  affidavit  of  in- 
ability to  give  bond,  be  filed  in  the  lower  court  within  twenty 
days  after  the  term  at  which  the  judgment  appealed  from  was 
rendered,  and  we  have  invariably  adhered  to  that  rule. 

XI  Ariz.— 11 
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It  has  been  suggested  in  the  brief  of  the  appellee  that,  in 
the  two  appeals  he  has  attempted  in  this  case,  the  appellant 
has  relied  upon  the  provisions  of  paragraph  1947,  Revised 
Statutes  of  1901,  which  provides:  "When  an  appeal  is  taken 
by  an  executor  or  administrator,  no  bond  shall  be  required, 
unless  such  appeal  personally  concerns  him,  in  which  case  he 
must  give  bond."  That  paragraph,  if  relied  upon,  would 
afford  no  authority  for  an  appeal  without  bond  in  this  case, 
even  if  this  appeal  had  been  taken  by  him  as  administrator, 
because  his  personal  interest  in  the  case  would,  under  the 
exception  at  the  close  of  the  paragraph,  necessitate  his  giving 
bond.  But  this  action  is  not  brought  by  him  as  adminis- 
trator; he  has  brought  this  appeal  in  his  individual  capacity 
from  the  judgment  of  the  probate  court  that  canceled  his 
letters  of  administration  and  removed  him  from  the  position 
of  administrator,  and  he  is,  as  an  individual,  seeking  to  re- 
verse that  judgment  and  be  reinstated  as  administrator  of  the 
estate.  It  is  not  only  the  rule  that,  "when  an  executor  or 
administrator  appeals  from  a  judgment  affecting  him  per- 
sonally, he  must  give  bond  in  like  manner  as  any  other  per- 
son appealing  from  a  judgment  by  which  he  considers  himself 
personally  aggrieved"  (2  Cyc.  823),  but  it  is  also  a  well-set- 
tled rule  that,  when  he,  as  an  individual,  appeals  from  an 
order  removing  him  as  administrator  of  an  estate,  he  does 
not  act  in  a  representative  capacity  in  prosecuting  such  ap- 
peal, and  is  therefore  not  relieved  from  giving  an  appeal 
bond,  and  this,  for  the  reason  that  such  an  appeal  is  a  per- 
sonal matter,  and  not  one  in  which  the  estate  is  interested. 
Coutlet  v.  A.,  T.  &  8.  F.  R.  R.  Co.,  59  Kan.  772,  52  Pac.  68 ; 
Mallory  v.  B.  M.  Ry.  Co.,  53  Kan.  557,  36  Pac.  1059 ;  Erlanger 
v.  Danielson,  88  Cal.  480,  26  Pac.  505. 

The  proceedings  had  in  this  case  being  insufficient  under 
the  rule  as  above  declared  to  perfect  the  appeal  from  the 
lower  court  and  to  confer  upon  this  court  jurisdiction,  the 
appeal  is  dismissed. 

KENT,  C.  J.,  and  SLOAN  an<J  NAVE,  JJ.,  concur. 
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[Civil  No.  1004.    Tiled  March  22,  1907.] 
[89  Pac.  1131.] 

a 

HUACHUCA  WATER  COMPANY,  a  Corporation,  Plaintiff 
and  Appellant,  v.  THE  CITY  OP  TOMBSTONE,  OP. 
THE  TERRITORY  OP  ARIZONA,  a  Corporation,  De- 
fendants and  Appellees. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed  by  divided  court. 

Appealed  to  United  States  supreme  court.  Dismissed  with 
costs :  214  U.  S.  530,  53  L.  Ed.  1070. 

O.  Gibson,  for  Appellant. 
Pickett  &  Bowman,  for  Appellees. 

PER  CURIAM.— The  Chief  Justice  and  Mr.  'Justice  Nave 
are  of  the  opinion  that  the  judgment  in  this  case  should  be 
reversed,  while  Mr.  Justice  Sloan  and  Mr.  Justice  Campbell 
are  of  the  opinion  that  it  should  be  affirmed.  The  judgment 
is  therefore  affirmed  by  a  divided  court. 


[Civil  No.  1005.     Filed  March  22,  1907.] 
[89  Pac.  503.] 

R.  N.  LEATHERWOOD,  Plaintiff  and  Appellant,  v.  R.  R. 
RICHARDSON  et  al.,  Defendants  and  Appellees. 

1.  Appeal  and  Error — Bill  op  Exceptions — Allowance — Necessity — 

Rev.  Stats.  Abiz.  1901,  par.  1586,  Construed. — A  transcript  of 
reporter's  notes  which  has  not  been  allowed  by  the  trial  judge  can- 
not be  considered  as  a  bill  of  exceptions  under  paragraph  1586, 
supra. 

2.  Same — Statement  op   Facts — Time  por   Filing — Supreme   Court 

Bule  No.  2  Construed. — A  transcript  of  reporter's  notes  which  was 
not  filed  in  the  district  court  within  the  term  at  which  a  judgment 
was  rendered  and  the  time  within  which  it  might  be  filed  was  not 
extended  by  an  order  of  court  or  judge  as  provided  in  rule  2,  supra, 
eannot  be  considered  as  a  statement  of  facts. 
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3.  Same  Record — Time  for  Filing — Rev.  Stats.  Ariz.  1901,  No.  1582. 

Construed. — Under  the  provisions  of  paragraph  1582,  requiring 
record  of  case  to  be  filed  in  the  supreme  court  within  thirty  days 
after  the  perfection  of  the  record  in  the  district  court,  a  record 
filed  in  the  supreme  court  after  the  expiration  of  thirty  days  will 
not  be  considered. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 

Opinion  on  rehearing,  post,  p.  278. 

Frank  H.  Hereford,  for  Appellant. 

Selim  M.  Franklin,  for  Appellees. 

PER  CURIAM. — In  this  case  there  is  no  assignment  of  er- 
rors. Rev.  Stats.  1901,  par.  1586;  Gardiner  v.  Gardiner,  7 
Ariz.  73,  60  Pac.  875;  Maricopa  County  v.  Jordan,  7  Ariz. 

4,  60  Pac.  693;  Utah  Canal  Enlargement  &  Extension  Co.  v. 
London  Co.,  7  Ariz.  1,  60  Pac.  722.  There  is  no  statement 
of  facts  or  bill  of  exceptions,  except  in  the  form  of  a  tran- 
script of  the  reporter's  notes.  This  transcript  has  not  been 
allowed  by  the  trial  judge,  and  hence  cannot  be  considered 
as  a  bill  of  exceptions.  It  was  not  filed  in  the  district  court 
within  the  term  at  which  the  judgment  was  rendered,  and 
time  within  which  it  might  be  filed  was  not  extended  by  an 
order  of  the  court  or  judge.  Therefore  it  cannot  be  con- 
sidered as  a  statement  of  facts.  Rule  2  of  this  court,  8  Ariz, 
vi,  71  Pac.  vi. 

Ignoring  the  reporter's  transcript,  as  not  properly  in  the 
record,  the  record  of  the  case  was  not  filed  in  this  court  until 
more  than  nine  months  after  the  record  in  the  district  court 
was  completed  and  the  appeal  perfected,  instead  of  within 
thirty  days,  as  required  by  statute.  Rev.  Stats.  1901,  par. 
1582.  The  rules  and  statutes  placing  limitations  of  time 
within  which  appeals  must  be  prosecuted  are  not  unmeri- 
torious  technical  restrictions,  but  have  a  sound  basis  as  af- 
fording the  protection  due  to  an  appellee  that  he  be  not 
indefinitely  or  unreasonably  kept  from  the  fruits  of  his  suc- 
cessful litigation. 

The  judgment  of  the  district  court  is  affirmed. 

CAMPBELL,  J.,  not  sitting. 
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[Criminal  No.  229.    Filed  March  22, 1907.] 
[89  Pac.  415.] 

NELLIE  BUFFEHR,  Appellant,  v.  TERRITORY  OF  ARI- 
ZONA, Respondent. 

1.  Trial — Instructions — Larceny — Degrees — Bequests — Necessity 

to*. — In  the  absence  of  a  request  by  the  defendant  for  the  court 
in  its  instructions  to  the  jury  to  define  the  different  degrees  of 
larceny,  it  is  not  error  for  the  court  to  omit  such  instruction. 

2.  Appeal  and  Error — Review — Scops — Assignment  or  Error — Ret. 

Stats.  Ariz.  1901,  Pen.  Code,  sec.  1059,  Cited.— Under  section 
1059,  supra,  it  is  the  duty  of  the  court  to  consider  whether  a  verdict 
is  fatally  defective  in  a  criminal  case  in  that  it  fails  to  find  the 
degree  of  the  crime  of  which  defendant  is  guilty,  notwithstanding 
the  failure  of  the  defendant  to  assign  it  as  error. 

3.  Larceny  —  Verdict  —  Must  Specify  —  Degree  —  Rev.  Stats.  Ariz. 

1901,  Pen.  Code,  secs.  441,  443-445  and  974,  Construed — McLane 
v.  Territory,  8  Ariz.  150,  71  Pao.  938,  Followed— Maxwell  v. 
Territory,  10  Ariz.  1,  85  Pac.  116,  Distinguished. — Section  974, 
supra,  authorizes  the  jury  to  find  defendant  guilty  of  any  offense 
included  in  that  with  which  he  is  charged.  Sections  441  and  443- 
445  define  larceny,  and  divide  the  same  into  grand  and  petit. 
Upon  a  trial  for  the  offense  of  larceny  from  the  person,  the  jury 
brought  in  a  verdict  of  guilty  as  charged  in  the  indictment.  Held, 
that  larceny  from  the  person  is  merely  an  aggravated  form  of 
larceny,  that  a  conviction  of  any  lesser  offense  might  be  had,  and 
the  verdict  merely  finding  defendant  guilty  as  charged  in  the 
indictment  is  therefore  invalid. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  G.  W.  Shute,  and  Webster  Street,  for 
Appellant. 

It  is  the  duty  of  the  court  in  felony  eases,  whether  asked 
to  do  so  or  not,  to  fully  instruct  the  jury  of  the  law  of  the 
case.  Mackey  v.  Commonwealth,  4  Ky.  Law  Rep.  179 ;  King- 
smith  v.  Commonwealth,  7  Ky.  Law  Rep.  744 ;  State  v.  Brcnu 
stetter,  65  Mo.  149 ;  State  v.  Banks,  73  Mo.  592 ;  Cole  v.  State, 
40  Tex.  147;  O 'Mealy  v.  State,  1  Tex.  App.  180;  Reed  v. 
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State,  9  Tex.  App.  317;  Bennett  v.  State,  12  Tex.  App.  15; 
Benevides  v.  State,  14  Tex.  App.  378 ;  Miers  v.  State,  34  Tex. 
Cr.  161,  53  Am.  St.  Rep.  705,  29  S.  W.  1074.  If  there  is 
evidence  tending  to  show  a  theft,  but  it  is  doubtful  whether 
the  theft,  if  proved,  constituted  a  felony  or  misdemeanor,  the 
court,  in  charging  the  jury,  should  submit  the  issue  to  them. 
Lee  v.  State,  14  Tex.  App.  266 ;  People  v.  Campbell,  40  Cal. 
129.  The  charge  of  the  court  limited  the  jury  to  the  con- 
sideration of  grand  larceny,  and  in  effect  took  from  them 
the  consideration  of  the  facts  tending  to  show  petit  larceny ; 
also  deprived  them  of  the  statutory  right  to  pass  upon  the 
degree  of  the  crime,  which  the  statute  required  in  all  cases 
when  the  crime  is  distinguished  in  degrees.  Rev.  Stats.  Ariz. 
1901,  Pen.  Code,  sec.  443 ;  McLean  v.  Territory,  8  Ariz.  150,  71 
Pac.  938.  Under  sections  443-445,  927,  and  974  of  the  Penal 
Code  a  verdict  of  "guilty  as  charged  in  the  indictment," 
under  an  indictment  charging  grand  larceny,  was  insuffi- 
cient, in  that  it  failed  to  specify  the  degree.  McLean  v.  Ter- 
ritory, supra. 

E.  S.  Clark,  Attorney  General,  for  Appellee. 

CAMPBELL,  J. — The  appellant  was  indicted  for  the  crime 
of  larceny  from  the  person.     The    property  alleged  to  have, 
been  stolen  was  a  United  States  gold  certificate  of  the  de-, 
nomination  of  $50.    Upon  the  trial  the  jury,  by  their  ver- 
dict, found  the  defendant  "guilty  as  charged  in  the  indict- 
ment." 

Upon  this  appeal  three  assignments  of  error  are  made. 
The  first,  in  substance,  is  that  the  court  erred  in  not  defining 
to  the  jury  the  different  degrees  of  larceny.  A  sufficient  an- 
swer to  this  assignment  is  that  the  court  was  not  requested 
by  the  defendant  to  so  instruct  the  jury.  In  the  absence  of 
a  request  therefor,  it  is  not  error  for  the  court  to  omit  such  I 
instruction.  United  States  v.  Chung  Sing,  4  Ariz.  217,  36; 
Pac.  205 ;  Territory  v.  West,  4  Ariz.  212,  36  Pac.  207 ;  Ward 
v.  Territory,  7  Ariz.  241,  64  Pac.  441;  Territory  v.  Dooley, 
3  Ariz.  60,  78  Pac.  138. 

The  second  assignment  of  error  relates  to  the  admission  of 
testimony,  and  the  third  challenges  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Neither  assignment  is  well 
taken. 

No  further  assignments  of  error  are  made,  but  upon  the 
oral  argument  it  was  urged  that  the  verdict  is  fatally  defec- 
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tive  in  that  it  fails  to  find  the  degree  of  the  crime  of  which 
the  defendant  is  guilty,  and  it  is  our  duty  to  consider  the 
question,  notwithstanding  the  failure  of  the  defendant  to  as- 
sign it  as  error.    Pen.  Code,  sec.  1059. 

Section  972  of  the  Penal  Code  provides:  "Whenever  a 
crime  is  distinguished  into  degrees,  the  jury,  if  they  convict 
the  defendant,  must  find  the  degree  of  the  crime  of  which 
he  is  guilty."  Section  974  provides:  "The  jury  may  find  the 
defendant  guilty  of  any  offense,  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged,  or  of 
an  attempt  to  commit  the  offense."  Section  441  defines  lar- 
ceny as  "the  felonious  stealing,  taking,  carrying,  leading  or 
driving  away  of  the  personal  property  of  another";  and,  by 
section  443,  larceny  is  divided  into  two  degrees,  the  first  of 
which  is  termed  grand  larceny,  and  the  second  petit  larceny. 
Section  444,  as  amended,  provides:  "Grand  larceny  is  larceny 
committed  in  either  of  the  following  cases:  (1)  When  the 
property  taken  is  of  the  value  exceeding  fifty  dollars.  (2) 
When  the  property  is  taken  from  the  person  of  another.  (3) 
When  the  property  taken  is  a  horse,  mare,  gelding,  colt,  cow, 
steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep  or  hog,  or  any 
neat  or  horn  cattle.  (4)  When  property  taken  is  a  bicycle." 
Larceny  not  described  in  section  444  is,  by  section  445,  petit 
larceny.  Restating  the  question,  it  is  whether,  upon  an  in- 
dictment charging  larceny  from  the  person,  a  verdict  of 
"guilty  as  charged  in  the  indictment,"  without  specifically 
finding  the  degree  of  the  crime,  is  a  valid  verdict.  We  think 
the  case  of  McLane  v.  Territory f  8  Ariz.  150,  71  Pac.  938,  is 
decisive  of  this  question.  In  that  case  the  defendant  was 
charged  with  the  larceny  of  property  of  a  value  in  excess 
of  $50,  and  the  verdict  was,  as  here,  "guilty  as  charged  in 
the  indictment,"  and  we  said:  "We  think,  under  the  stat- 
ute, the  jury  must  by  their  verdict  find  the  degree  of  the 
crime,  where  the  crime  is  divided  into  degrees,  and  that,  in 
the  absence  of  such  finding,  the  judgment  of  the  court  based 
thereon  is  not  warranted.  The  law  contemplates  that  the 
jury  shall  decide  upon  the  degree,  and  that  they  shall  un- 
equivocally so  express  themselves  in  their  verdict.  It  is  not 
sufficient  to  say  that  the  indictment  specifies  the  degree  of 
crime,  and  that  by  reference  to  it  the  court  can  ascertain 
the  degree  which  the  jury  found;  nor  can  it  be  assumed,  in 
spite  of  the  clear  instructions  of  the  court  on  that  point,  that 
the  jury  did  pass  upon  the  value  of  the  property  taken,  or 
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take  into  consideration  the  language  of  the  indictment.  The 
intent  and  purpose  of  the  act  is  to  require  the  jury  to  pass 
upon  the  degree  of  the  crime,  and  to  register  their  action 
definitely  in  their  verdict,  and  not  leave  it  to  be  inferred, 
from  reference  to  the  indictment  or  any  other  proceeding  in 
the  case,  what  their  action  in  that  respect  was,  and  in  the 
absence  of  such  finding  in  their  verdict  the  verdict  is  fatally 
defective." 

It  is  contended,  however,  by  the  territory,  that  this  case- 
does  not  fall  within  the  holding  of  the  McLane  case,  that 
there  are  no  degrees  of  the  crime  charged  in  this  indictment,, 
and  that  it  therefore  falls  within  the  holding  of  this  court 
in  the  case  of  Maxwell  v.  Territory,  10  Ariz.  1,  85  Pac.  116. 
In  the  Maxwell  case  the  defendant  was  indicted  for  the  lar- 
ceny of  a  steer.  Such  larceny  is,  by  section  444  of  the  Penal 
Code,  as  amended,  grand  larceny.  We  held  that  no  lesser 
offense  is  included  in  the  offense  charged  in  that  indictment, 
and  therefore  the  jury  could  not  more  definitely  find  the  de- 
fendant guilty  of  grand  larceny  than  it  did  when  it  returned 
a  verdict  of  guilty  as  charged  in  the  indictment.  We  must 
therefore  inquire  whether  the  jury  could,  under  the  indict- 
ment in  this  case  for  larceny  from  the  person,  have  found 
the  defendant  guilty  of  petit  larceny;  whether  petit  larceny 
is  a  lesser  offense  of  larceny  from  the  person.  The  territory, 
while  insisting  that  it  is  not,  has  cited  us  no  authority  on  the 
point.  It  is  said  by  the  supreme  court  of  Illinois  in  Prinde- 
viUe  v.  People,  42  111.  217,  that  ''where,  to  convict  of  the 
higher  offense,  the  prosecutor  must  prove  every  fact  neces- 
sary to  constitute  the  smaller  offense,  together"  with  the  ad- 
ditional facts  which  make  it  the  higher  offense  before  he 
can  have  a  conviction,  then  the  jury,  if  the  facts  warrant 
it,  may  convict  of  the  lesser  offense.' '  And  by  the  supreme 
court  of  Maine,  in  State  v.  Henry,  98  Me.  561,  57  Atl.  891, 
it  is  said  that  "a  practically  universal  rule  prevails  that  the 
verdict  may  be  for  a  lesser  crime  which  is  included  in  a 
greater  charge  in  the  indictment,  the  test  being  that  the  evi- 
dence required  to  establish  the  greater  would  prove  the  lesser 
offense  as  a  necessary  element.,,  Applying  these  rules  to  the 
case  at  bar,  we  have  no  hesitancy  in  holding  that,  had  the 
defendant  been  convicted  of  petit  larceny  under  this  indict- 
ment, such  conviction  must  have  been  upheld.  Such,  we  be- 
lieve, has  been  the  practically  unanimous  holding  of  the 
courts  of  other  jurisdictions.    State  v.  Eno,  8  Minn.  220  (GiL 
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190) ;  State  v.  Taylor,  3  Or.  10 ;  Boiling  v.  State,  98  Ala. 
80,  12  South.  782 ;  People  v.  McElroy,  116  Cal.  583,  48  Pac. 
718 ;  Brown  v.  State,  90  Ga.  454, 16  S.  E.  204.  Larceny  from 
the  person  is  but  an  aggravated  form  of  larceny,  and  all  of 
the  elements  of  simple  larceny  must  be  alleged  and  proven, 
with  the  addition  of  the  aggravated  circumstances  of  larceny 
from  the  person,  to  warrant  a  conviction  of  the  greater  of- 
fense. The  lesser  offense  being  necessarily  included,  a  con- 
viction of  it  may  be  had  under  an  indictment  for  the  greater. 
It  follows  that  the  verdict  is  fatally  defective,  and  that 
the  judgment  must  be  reversed  and  the  case  remanded  to 
the  district  court  for  a  new  trial. 

KENT,  C.  J.,  and  SLOAN,  J.,  eoncur.    DOAN,  J.,  dis- 
sents. 


[Criminal  No.  234.    Filed  March  22,  1907.] 

[89  Pae.  412.] 

WILLIAM  HENRY  PRIORI  Appellant,  v.   TERRITORY 

OP  ARIZONA,  Respondent. 

1.  Evidence  — Witness — Credibility. — An  instruction  that  "If  you  be- 

lieve that  any  witness  has  willfully  sworn  falsely  to  any  material 
fact,  .  .  .  then  yon  have  the  right  to  wholly  disregard  his  testi- 
mony, except  in  so  far  as  his  statements  may  be  corroborated  by 
other  credible  evidence  in  the  case,"  was  not  error. 

2.  Criminal    Law — Evidence—  Accused    as    Witness — Credibility — 

Charge  to  Jury. — It  is  not  error  for  the  court  to  charge  the  jury 
in  a  criminal  case,  where  the  accused  has  testified  in  his  own  be- 
half, that  "in  determining  the  credit  to  be  given  his  testimony 
you  may  consider  the  very  great  interest  he  must  have  and  feel 
in  the  result  of  this  case,"  where  the  instruction  in  no  wise  adverts 
to  the  nature  or  extent  of  the  testimony  given  by  the  accused  or 
comments  thereupon. 

3.  Evidence — Criminal  Law — Reasonable  Doubt— Charge  to  Jury. — 

In  a  criminal  case  the  court  properly  refused  to  charge  the  jury, 
"If  the  evidence  in  this  case  leaves  in  the  mind  of  the  jury  any 
doubt  as  to  the  guilt  of  the  defendant,"  it  was  their  duty  to  acquit. 

4.  Same — Same — Same — Same. — In  a  criminal  case  the  court  properly 

refused  to  charge  the  jury,  "If,  after  a  fair  and  complete  con- 
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aideration  of  all  the  facts,  the  guilt  of  the  accused  should  in  any 
manner  remain  in  doubt/'  they  should  acquit. 

5.  Trial — Instructions  to  Jubt — Refusal — When  Proper. — Re- 
quested instructions  on  behalf  of  the  defendant  in  a  criminal  trial 
are  properly  refused  where  all  the  points  contained  therein  have 
been  fully  covered  by  the  court  in  its  general  charge. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

E.  J.  Edwards,  for  Appellant. 

The  instruction  given  by  the  court  as  to  the  effect,  weight 
and  credibility  of  the  testimony  of  the  defendant  in  his  own 
behalf  was  erroneous,  and  prejudicial  to  the  defendant.  See 
People  v.  Maughs,  149  Cal.  253,  86  Pac.  187 ;  State  v.  Webb, 
6  Idaho,  428,  55  Pac.  893 ;  Chambers  v.  People,  105  111.  416 ; 
Sullivan  v.  People,  114  111.  24-27,  28  N.  E.  381 ;  Reagan  v. 
United  States,  157  U.  S.  310,  15  Sup.  Ct.  610,  39  L.  Ed.  709. 

E.  S.  Clark,  Attorney  General,  for  Respondent. 

KENT,  C.  J. — The  only  errors  assigned  in  this  case  relate 
to  certain  instructions  given  by  the  court  to  the  jury  in  the 
charge  of  the  court,  and  the  refusal  to  give  certain  instruc- 
tions requested  by  the  defendant. 

The  first  instruction  given  by  the  court  that  is  complained 
of  is  as  follows:  "If  you  believe  that  any  witness  has  will- 
fully sworn  falsely  to  any  material  fact  in  the  case,  then 
you  have  the  right  to  wholly  disregard  the  testimony  of  such 
witness,  except  in  so  far  as  his  statements  may  be  corrob- 
orated by  other  credible  evidence  in  the  case."  This  in- 
struction was  not  error,  and  a  similar  one  has  heretofore 
been  upheld  by  this  court.  Trimble  v.  Territory,  8  Ariz.  273, 
71  Pac.  932. 

The  second  instruction  complained  of  was  as  follows:  "The 
defendant  has  offered  himself  as  a  witness  in  his  own  behalf. 
The  statute  gives  him  that  right,  and  you  should  consider  his 
testimony  as  you  would  that  of  any  other  witness.  However, 
in  determining  the  credit  to  be  given  to  his  testimony,  you 
may  consider  the  very  great  interest  he  must  have  and  feel 
in  the  result  of  this  case,  and  the  effect  which  a  verdict 
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would  have  upon  him,  and  determine  to  what  extent,  if  any, 
such  interest  may  color  his  testimony  or  affect  his  credibility. 
If  his  statements  be  convincing  and  carry  with  them  belief 
in  their  truth,  you  have  the  right  to  receive  and  act  upon 
them;  if  not,  you  have  the  right  to  reject  them."  Such  an 
instruction,  where  it  in  no  wise  adverts  to  the  nature  or  the 
extent  of  the  testimony  given  by  the  defendant  or  comments 
thereupon,  is  not  erroneous,  and  has  been  heretofore  upheld 
by  this  court.  Halderman  v.  Territory,  7  Ariz.  120,  60  Pac. 
876. 

The  instructions  asked  for  and  refused  were  properly  re- 
fused by  the  court.  In  one,  the  court  was  asked  to  instruct 
the  jury  that,  "If  the  evidence  in  this  case  leaves  in  the 
mind  of  the  jury  any  doubt  as  to  the  guilt  of  the  defend- 
ant," it  was  their  duty  to  acquit;  and  in  another,  "If,  after 
a  fair  and  complete  consideration  of  all  the  facts,  the  guilt 
of  the  accused  should  in  any  manner  remain  in  doubt, ' '  they 
should  acquit.  Obviously,  these  instructions  as  requested 
ignored  the  question  of  reasonable  doubt,  and  did  not  cor- 
rectly state  the  law.  The  court  in  its  charge  gave  proper 
instructions  as  to  the  duty  of  the  jury  to  acquit  the  defendant 
unless  his  guilt  was  proved  beyond  a  reasonable  doubt,  and 
fully  protected  his  rights  in  that  respect.  The  remaining 
instruction  asked  for  by  the  defendant  we  find  was  fully  cov- 
ered by  the  court  in  its  charge,  and  in  nearly  the  identical 
language  as  asked.  It  was  not  necessary  for  the  court  to 
repeat  the  instruction,  and  its  refusal  to  do  so  was  not  error. 
Sheehy  v.  Territory,  9  Ariz.  269,  80  Pac.  356 ;  Elias  v.  Terri- 
tory, 9  Ariz.  1,  76  Pac.  605. 

The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  CAMPBELL,  and  DOAN,  JJ.,  concur. 
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[Criminal  No.  237.    Filed  March  22,  1907.] 

[89  Pac.  514.] 

TERRITORY   OP   ARIZONA,    Appellant,   v.    JAMES   Ii. 
ALEXANDER,  Defendant  and  Appellee. 

1.  Criminal  Law — Bigamy — Statutory  Provisions — Rendered  Nuga- 
tory by  Act  or  Congress — Rev.  Stats.  Ariz.  1901,  Penal  Cobb; 
sec.  246,  Inoperative. — Congress  having  defined  and  provided  for 
the  punishment  of  bigamy  in  the  territories,  section  246,  supra,  was 
thereby  deprived  of  any  force  or  effect. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Rawlins,  District  Attorney,  and  E.  S.  Clark, 
Attorney  General,  for  the  Territory. 

SLOAN,  J. — In  the  district  court  of  Graham  county  one 
James  L.  Alexander  was  indicted  and  charged,  under  section 
246  of  the  Penal  Code,  with  the  crime  of  bigamy.  The 
district  court  sustained  a  general  demurrer  to  the  indict- 
ment, upon  the  ground  that,  Congress  having  defined  and 
provided  for  the  punishment  of  bigamy  in  the  territories, 
the  territorial  statute  was  thereby  deprived  of  any  force  or 
effect.     From  this  ruling  the  territory  has  appealed. 

The  territorial  statute  is  not  materially  different  in  its  im- 
port, except  as  to  the  punishment  prescribed,  from  the  fed- 
eral statute.  In  both  the  common-law  offense  of  bigamy  is 
prohibited.  The  question,  therefore,  is  squarely  presented, 
whether  the  federal  statute  supersedes  the  territorial  statute. 
This  question  has  been  answered  in  the  negative  by  the 
supreme  courts  of  Wyoming,  Montana  and  Utah.  In  re 
Murphy,  5  Wyo.  297,  40  Pac.  398;  Territory  v.  Guyott,  9 
Mont.  46,  22  Pac.  134;  State  v.  Norman,  16  Utah,  457,  52 
Pac.  986.  Each  of  these  cases  proceeds  upon  the  authority 
and  reasoning  applied  in  the  decision  of  cases  where  an  act 
of  Congress  and  an  act  of  a  state  legislature,  covering  the 
same  crime,  were  involved.  The  principle  governing  such 
cases  has  been   succinctly   stated  by  Mr.  Justice  Greer,  in 
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Moore  v.  Illinois,  14  How.  (U.  S.)  13,  14  L.  Ed.  306,  in  the 
following  language:  "Every  citizen  of  the  United  States  is 
also  a  citizen  of  a  state  or  territory.  He  may  be  said  to  owe 
allegiance  to  two  sovereigns,  and  may  be  liable  to  punish- 
ment for  infraction  of  the  laws  of  either.  The  same  act  may 
be  an  offense  or  transgression  of  the  laws  of  both."  The 
context  and  facts  of  that  case  make  it  evident  that  the  learned 
justice,  in  laying  down  the  rule  that  one  may  be  punished  for 
the  same  act  which  violates  the  laws  of  both,  had  in  mind  the 
existence  of  two  distinct  sovereignties,  notwithstanding  his 
illustrations  that  one  may  be  a  citizen  of  the  United  States 
and  also  of  a  state  or  territory.  It  seems  to  us  that  the 
Wyoming,  Montana,  and  Utah  courts,  in  the  cases  referred  to, 
holding  that  this  rule  applies  in  a  territory  as  in  a  state,  over- 
look the  distinction  between  a  territory  and  a  state  in  their 
relation  to  the  United  States.  A  territory  is  not  a  sover- 
eignty. Such  legislative  powers  as  it  may  possess  are  dele- 
gated powers  which  may  be  granted  or  withheld  at  the  will  of 
Congress.  National  Bank  v.  Yankton,  101  U.  S.  129,  25  L. 
Ed.  1046.  An  offense  against  a  federal  law  and  an  offense 
created  by  the  territorial  statute  are  both  in  effect  offenses 
against  the  sovereignty  of  the  United  States. 

The  case  of  Davis  v.  Beason,  133  U.  S.  333,  10  Sup.  Ct.  299, 
33  L.  Ed.  637,  is  instructive,  if  not  actually  decisive,  upon  this 
question.  The  laws  of  the  territory  of  Idaho  provided  that: 
"No  person  under  guardianship  .  .  .  nor  any  person  who  is 
a  bigamist  or  polygamist  or  who  teaches,  advises,  counsels,  or 
encourages  any  person  or  persons  to  become  bigamists  or 
polygamists,  ...  is  permitted  to  vote  at  any  election,  or  to 
hold  any  position  or  office  of  honor,  or  trust,  or  profit  within 
this  territory."  Davis  was  indicted  in  one  of  the  Idaho 
courts  for  conspiring  with  others  to  violate  this  statute.  An 
appeal  was  taken  by  him  to  the  supreme  court  of  the  United 
States,  from  an  order  of  the  district  court  of  the  territory 
refusing  to  discharge  him  upon  habeas  corpus.  One  of  the 
points  made  upon  the  hearing  was  that  the  territorial  court 
was  without  jurisdiction,  for  the  reason  that  Congress  had, 
by  statute,  covered  the  whole  subject  of  punitive  legislation 
against  bigamy  and  polygamy  in  the  territories,  leaving  noth- 
ing for  territorial  action  upon  the  subject;  and  that  the  Idaho 
statute  above  quoted  was  superseded  by  the  section  of  the  act 
of  Congress  of  March  22, 1882,  which  reads:  "That  no  polyga- 
mist, bigamist,  or  any  person  cohabiting  with  more  than  one 
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woman,  and  no  woman  cohabiting  with  any  of  the  persona 
described  as  aforesaid  in  this  section,  in  any  territory  or  other 
place  over  which  the  United  States  have  exclusive  jurisdic- 
tion, shall  be  entitled  to  vote  at  any  election  held  in  any  such 
territory  or  other  place,  or  be  eligible  for  any  election  or  ap- 
pointed to,  or  be  entitled  to  hold  any  office  or  place  of  public 
trust,  honor  or  emolument  in,  under,  or  for  any  such  terri- 
tory or  place,  or  under  the  United  States.' '  22  Stat.  31,  c. 
47,  sec.  8  (U.  S.  Comp.  Stats.  1901,  p.  3635) .  The  court,  by 
Mr.  Justice  Field,  after  pointing  out  that  the  Idaho  statute 
was  not  repugnant  to  the  congressional  act,  but  provided  addi- 
tional qualifications  for  voters,  and  that  this  was  permitted 
under  the  organic  act,  and  referring  particularly  to  the  act 
of  March  22,  1882,  said :  ' '  This  is  a  general  law  applicable  to 
all  territories  and  other  places  under  the  exclusive  jurisdic- 
tion of  the  United  States.  It  does  not  purport  to  restrict  the 
legislation  of  the  territories  over  kindred  offenses  or  over  the 
means  of  their  ascertainment  and  prevention.  The  cases  in 
which  the  legislation  of  Congress  will  supersede  the  legislation 
of  a  state  or  territory,  without  specific  provisions  to  that  effect, 
are  those  in  which  the  same  matter  is  the  subject  of  legisla- 
tion by  both.  There  the  action  of  Congress  may  well  be  con- 
sidered as  covering  the  entire  ground,  but  here  there  is 
nothing  of  this  kind.  The  act  of  Congress  does  not  touch 
upon  teaching,  advising,  and  counseling  the  practice  of  big- 
amy and  polygamy,  that  is,  upon  aiding  and  abetting  in  the 
commission  of  those  crimes,  nor  upon  the  mode  adopted,  by 
means  of  the  oath  required  for  registration,  to  prevent  persons 
from  being  enabled  by  their  votes  to  defeat  the  criminal  laws 
of  the  country."  From  a  reading  of  the  entire  case  and  the 
expression  of  the  court  quoted,  the  implication  is  that,  had  the 
congressional  act  covered  the  entire  subject  matter  of  the 
Idaho  statute,  the  latter  would  have  been  superseded  by  the 
former. 

We  hold  that  the  district  court  was  right  in  its  ruling  in 
sustaining  the  demurrer  upon  the  ground  stated. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 
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[Criminal  No.  238.    Filed  March  22,  1907.] 

[89  Pac.  539.] 

JAMES  A.  SIAS,  Defendant  and  Appellant,  v.   TERM- 

TORY  OP  ARIZONA,  Appellee. 

s 

1.  Embezzlement — Public  Officer — Ownership  of  Property — Indict- 

ment— Sufficiency — Rev.  Stats.  Ariz.  1901,  Penal  Code,  sec. 
458. — An  indictment  under  section  458,  lupra,  charging  defendant, 
a  deputy  sheriff,  with  embezzling  money  received  by  him  as  such 
deputy  sheriff,  properly  alleges  such  money  to  be  personal  property 
of  the  sheriff,  even  though  it  be  conceded  that  the  money  when  col- 
lected by  defendant  became  public  money;  the  fact  that  in  alleging 
the  fiduciary  capacity  in  which  the  money  was  received  it  is  disclosed 
that  the  sheriff's  ownership  was  a  qualified  one,  in  no  way  misled  or 
prejudiced  the  defendant. 

2.  Same — Indictment — Sufficiency. — An  indictment  charging  a  deputy 

sheriff  with  embezzlement  is  sufficiently  certain  where  it  recites  the 
election  and  qualification  of  the  sheriff  and  qualification  of  the  de- 
fendant as  his  deputy,  and  that  he  was  such  deputy  at  the  time  he 
received  and  embezzled  the  money. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ross  &  0 'Sullivan,  for  Appellant. 

The  indictment  was  drawn  under  paragraph  458,  Penal 
Code.  Under  this  section  the  funds  must  belong  to  the  pub- 
lic or  private  corporation,  association  or  society,  and  must 
have  come  into  the  possession  or  control  of  such  officer,  deputy, 
clerk  or  agent  by  virtue  of  his  official  position  or  trust.  In 
Territory  v.  Meyer,  3  Ariz.  199,  24  Pac.  183,  the  supreme 
court  of  Arizona  used  this  language :  "This  section  was  meant 
to  apply  to  persons  occupying  fiduciary  relations,  such  as  pub- 
lic officers  and  officers  and  agents  of  corporations,  public  and 
private.  To  sustain  a  conviction  under  this  section,  three 
facts  must  be  shown :  1.  The  trust  relation ;  2.  The  possession 
or  control  of  property  by  virtue  of  the  trust;  and  3.  The 
fraudulent  appropriation  of  the  property  not  in  the  due  and 
lawful  execution  of  the  trust." 
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This  same  language  is  quoted  with  approval  in  Hinds  v. 
Territory,  8  Ariz.  372,  76  Pac.  469.  In  the  Hinds  case  the 
court  said:  "The  trust  relation  referred  to  in  section  458,  as 
it  applies  to  the  case  before  us,  is  that  which  exists  between 
the  agent  and  the  corporation.  The  property  which,  in  the 
contemplation  of  that  section,  may  become  the  subject  of 
embezzlement,  is  primarily  the  property  of  the  corporation — 
property  which,  having  come  into  his  possession  or  control  by 
virtue  of  said  trust  relation,  the  agent  can  be  compelled  to 
account  for  to  the  corporation.  It  must  be  property  in  which 
the  corporation  has  a  qualified  ownership." 

The  indictment  alleged  that  the  money  was  the  personal 
property  of  Joseph  I.  Roberts,  sheriff  of  Yavapai  county. 
The  law  is,  that  if  the  defendant  received  and  had  in  his 
possession  or  control  as  a  public  officer,  and  not  otherwise,  this 
money,  it  is  "public  money,' '  and  not  the  personal  property 
of  Roberts,  and  the  indictment  is,  therefore,  fatally  defective, 
for  the  reason  that  there  is  a  misdescription  of  ownership  of 
the  property.  See  Brady  v.  Territory,  7  Ariz.  12,  60  Pac. 
698  j  People  v.  Hamilton  (Cal.),  32  Pac.  526,  under  section 
426,  California  Criminal  Code,  which  is  a  rescript  of  section 
400,  Arizona  Penal  Code ;  People  v.  Shearer,  143  Cal.  66,  76 
Pac.  813;  County  of  San  Luis  Obispo  v.  Farnum,  108  CaL 
562,  41  Pac.  445. 

B.  S.  Clark,  Attorney  General,  for  Respondent. 

That  the  indictment  in  this  case  is  sufficient,  see  State  v. 
New,  36  Ind.  App.  521,  76  N.  E.  181;  Ooslin  v.  Common- 
wealth, 121  Ky.  698,  90  S.  W.  223 ;  State  v.  Bogardue,  36  Wash. 
297,  78  Pac.  942;  People  v.  Goodrich,  142  Cal.  216,  75  Pac. 
796. 

CAMPBELL,  J. — Appellant  was  indicted  and  convicted  for 
the  crime  of  embezzlement.  The  only  question  before  us  for 
determination  is  the  sufficiency  of  the  indictment,  which,  in 
substance,  charges  that  the  defendant,  while  deputy  of  the 
sheriff  of  Yavapai  county,  received  and  had  in  his  possession 
and  under  his  control,  by  virtue  of  his  trust  as  such  deputy, 
and  not  otherwise,  the  sum  of  $997.90,  which  money  was  then 
and  there  the  personal  property  of  Joseph  I.  Roberts,  sheriff 
of  Yavapai  county,  whose  deputy  he  was,  and  that,  while  so 
.having  in  his  possession  and  under  his  control  such  money,  he 
fraudulently  appropriated  it  to  his  own  use.     This  indictment 
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was  drawn  to  charge  an  offense  under  section  458  of  the  Penal 
Code.  That  section  provides:  "Every  officer  of  this  territory 
or  of  any  county,  city,  or  other  municipal  corporation  or  sub- 
division thereof,  and  every  deputy,  clerk  or  servant  of  any 
such  officer,  and  every  officer,  director,  trustee,  clerk,  servant, 
or  agent  of  any  association,  society  or  corporation  (public  or 
private)  who  fraudulently  appropriates  to  any  use  or  purpose 
not  in  the  due  and  lawful  execution  of  his  trust,  any  property 
which  he  has  in  his  possession  or  under  his  control  by  virtue 
of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  is  guilty  of  embezzlement." 

It  is  first  contended  by  the  appellant  that  the  indictment 
is  not  direct  and  certain,  in  that  it  is  inconsistent  in  its  allega- 
tions as  to  the  ownership  of  the  money  charged  to  have  been 
embezzled.  It  is  insisted  that,  by  force  of  certain  statutory 
provisions,  all  moneys  received  by  public  officers  in  their 
official  capacities  become  and  are  public  moneys,  and  there- 
fore that,  by  charging  in  the  indictment  that  the  defendant 
received  the  money  in  his  official  capacity  as  deputy  sheriff, 
the  ownership  of  it  is  thereby  alleged  to  be  in  the  county, 
which,  it  is  claimed,  is  contradictory  of  the  allegation  of  the 
ownership  of  the  sheriff.  Sheriffs  collect  money  due  counties 
for  license  taxes,  and  also  receive  money  upon  executions. 
Without  deciding  the  point,  we  may  concede,  for  the  purposes 
of  this  case,  that  all  of  such  money,  when  collected,  becomes 
by  force  of  the  statute  public  money.  The  sheriff  must  ac- 
count to  the  county  for  the  license  taxes,  and  to  the  judgment 
creditor  for  money  collected  upon  execution.  His  deputies 
are  accountable  to  him,  and  he  is  responsible  for  their  acts. 
He  has  such  a  special  property  in  the  moneys  collected  by 
them,  although  they  be  public  moneys,  as  will  support  an 
allegation  of  the  ownership  of  the  money  in  him  in  an  indict- 
ment for  larceny  or  embezzlement.  The  fact  that,  in  alleging 
the  fiduciary  capacity  in  which  the  defendant  received  the 
money,  it  is  thereby  disclosed  that  the  sheriff's  ownership  was 
a  qualified  one,  does  not  in  any  way  mislead  or  prejudice  the 
defendant. 

Appellant  further  complains  that  the  indictment  is  not 
direct  and  certain  in  its  allegations  that  Roberts  was  sheriff 
at  the  time  the  money  is  alleged  to  have  been  embezzled.  It 
recites  the  election  and  qualification  of  Roberts  as  sheriff,  and 
the  appointment  and  qualification  of  the  defendant  as  the 
deputy  of  Roberts,  and  that  he  was  such  deputy  at  the  time 
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he  received  and  embezzled  the  money.    We  think  the  allega- 
tions are  sufficient. 

No  error  appearing,  the  judgment  of  the  district  court  is 
affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 
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[Criminal  No.  239.    Filed  March  22,  1907.] 

[89  Pac.  413.] 

R.  M.  BRUCHMAN,  Appellant,  v.  UNITED  STATES  OP 

AMERICA,  Respondent. 

1.  Witnesses — Examination — Cross — Redirect — Limits. — Where    new 

facts  are  elicited  from  a  witness  on  cross-examination,  testimony  in 
explanation  of  such  facts  may  be  gone  into  on  redirect  examination, 
although  such  testimony  would  have  been  improper  on  direct  ex- 
amination. 

2.  Same — Same — Same. — The    accused,    in   a    prosecution    for    selling 

whisky  to  Indians,  said  offense  alleged  to  have  occurred  at  a  trading- 
post  on  an  Indian  reservation,  having  testified  in  regard  to  the 
whisky,  beer  and  intoxicating  liquors  that  he  had  at  the  time  of 
-and  prior  to  the  alleged  offense  kept  at  his  store,  it  was  not  error 
for  the  court  to  permit  the  prosecuting  attorney  to  cross-examine 
said  accused  as  to  what  alcohol  he  kept  about  the  premises. 

8.  Evidence — Impeachment — Direct  Contradiction. — Where  a  person 
testified  that  he  was  at  a  trading-post  at  a  certain  time  on  a  certain 
day,  said  post  consisting  of  two  small  rooms,  it  was  perfectly 
proper  to  allow  another  witness  who  was  at  the  post  aU  of  that 
day,  who  personally  knew  the  first  person,  and  there  not  having 
been  many  persons  present  besides  Indians,  to  testify  that  the  first 
person  was  not  there  at  the  time  specified,  because  if  he  had  been 
witness  would  have  seen  him. 

4.  Criminal  Law — Trial — Argument  of  Counsel. — Where,  in  a  pros- 
ecution for  selling  whisky  to  Indians,  the  prosecuting  attorney  in 
his  argument  to  the  jury  said,  "This  alcohol  was  there  and  used 
as  a  mixture  for  the  purpose  of  selling  to  these  Indians/'  and  in 
answer  to  objection  by  defendant's  counsel  to  such  statements 
further  said,  "I  am  arguing  what  he  did  do  ...  he  mixed  it  up 
in  a  decoction,  and  sold  it  to  the  Indians,"  these  remarks  of  the 
prosecuting  attorney  did  not  constitute  reversible  error,  the  court 
having  instructed  the  jury  that  sale  of  alcohol  would  not  sustain 
the  charge  of  having  sold  whisky,  for  which  accused  was  being 
tried. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Wilson,  and  E.  S.  Clark,  fo$  Appellant. 

J.  L.  B.  Alexander,  United  States  Attorney,  and  Edwin  F. 
Jones,  Assistant  United  States  Attorney,  for  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District.  Richard  E.  Sloan,  Judge.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Wilson,  and  E.  S.  Clark,  for  Appellant. 

The  defendant  was  indicted  for  selling  whisky  to  this 
Indian.  There  was  no  charge  that  he  sold  alcohol  or  used 
it  in  any  manner  whatever;  hence  it  was  a  clear  variance 
from  the  charge.  It  was  immaterial,  and  not  only  immaterial, 
but  it  was  incompetent  to  prove  the  charge  made,  and  any 
testimony,  therefore,  permitted  to  be  used  at  the  trial  by  the 
court  to  secure  the  conviction  which  was  had  regarding  the 
alcohol  had  or  sold  on  the  premises  of  defendant  was  error. 
The  testimony  was  so  prejudicial,  or  calculated  to  be,  that  a 
fair  conviction  could  not  be  had,  but  that  it  was  immaterial 
and  incompetent  clearly,  see  the  following  authorities:  State 
v.  Oppenheimer,  41  Wash.  630,  84  Pac.  588 ;  State  v.  Mar  sell  e, 
43  Wash.  273,  86  Pac.  586. 

The  testimony  of  the  witness  Maxwell,  as  to  the  presence  of 
the  witness  Ybarra  at  defendant's  store  at  the  time  Ybarra 
testified  he  was  there  was  incompetent,  and  should  have  been 
excluded.  Bennett  v.  State,  52  Ala.  370,  reported  in  Haw- 
ley's  Crim.  Rep.,  vol.  1,  p.  188;  State  v.  Oarvey,  11  Minn. 
163;  Crane  v.  Town  of  Northfield,  33  Vt.  124;  Commonwealth 
v.  Cooley,  6  Gray  (Mass.),  355;  Pelamourges  v.  Clark,  9  Iowa, 
16 ;  Walker  v.  Walker,  34  Ala.  469. 

The  remarks  of  the  United  States  attorney  objected  to  were 
improper,  for  it  is  a  general  rule  that  any  statements  made 
by  the  prosecuting  officer  in  closing  his  argument  to  the  jury, 
or  in  making  any  statement  to  the  jury,  who  uses  language 
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or  who  makes  statements  not  based  upon  evidence — legitimate 
evidence  brought  out  at  the  trial — which  are  calculated  to  pre- 
judice the  rights  of  the  defendant  on  trial,  is  reversible  error. 
This  rule  extends  even  to  civil  cases.  The  attorney  who  mis- 
represents facts  or  who  draws  conclusions  and  makes  state- 
ments in  the  form  of  argument  not  based  upon  fact  calculated 
to  prejudice  the  rights  of  the  defendant,  even  in  a  civil  case, 
commits  reversible  error.  In  criminal  cases,  where  the  liber- 
ties of  mankind  are  involved,  and  where  the  guard  is  more 
strictly  made  by  the  law,  the  error  is  graver  still.  This  is 
declared  to  be  the  law  in  nearly  every  state  in  this  Union. 
People  v.  Oreenwald,  115  N.  Y.  520,  22  N.  E.  180;  People  v. 
Brooks,  131  N.  Y.  321,  30  N.  B.  189 ;  Tucker  v.  Henniker,  41 
N.  H.  317;  Lauback  v.  State,  12  Tex.  App.  583;  Brown  v. 
Swineford,  44  Wis.  282,  28  Am.  Rep.  582 ;  State  v.  Smith,  75 
N:  C.  306 ;  Rea  v.  Harrington,  58  Vt.  190,  56  Am.  Rep.  561, 
2  Atl.  475 ;  Newton  v.  State,  21  Fla.  53 ;  Moore  v.  State,  21 
Tex.  App.  666,  2  S.  W.  887 ;  Rudolph  v.  Landwerlen,  92  Ind. 
34;  Schooltown  v.  Shaw,  100  Ind.  268;  Hall  v.  Wolff,  61  Iowa, 
559,  16  N.  W.  710;  Bremmer  v.  Green  Bay  etc.  R.  R.  Co.,  61 
Wis.  114,  20  N.  W.  687 ;  People  v.  Cook,  148  Cal.  334,  83  Pac. 
43.  The  courts  have  repeatedly  held  that  where  damaging 
statements  of  the  character  named  and  of  the  kind  made  in 
this  case  by  the  prosecuting  officer  are  made,  even  if  the  court 
instructed  the  jury  to  disregard  them,  it  did  not  cure  the 
error,  because  the  effect  was  already  in  and  the  injury  effected 
— it  could  not  be  withdrawn.  People  v.  Corey,  157  N.  Y.  332, 
51  N.  E.  1024;  Brooks  v.  Rochester  R.  R.  Co.,  156  N.  Y.  244, 
50  N.  E.  945,  and  cases  cited  on  that  point  in  McDonald  v. 
People,  126  111.  150,  9  Am.  St.  Rep.  559,  18  N.  E.  817 ;  People 
v.  Fielding,  158  N.  Y.  542,  70  Am.  St.  Rep.  495,  53  N.  E.  497, 
46  L.  R.  A.  611. 

J.  L.  B.  Alexander,  United  States  Attorney,  and  Edwin  F. 
Jones,  Assistant  United  States  Attorney,  for  Respondent. 

The  answer  in  the  form  given  by  the  witness  Maxwell  was 
admissible  as  a  whole.  It  was  contradictory  of  the  evidence 
given  by  the  witness  Ybarra  in  behalf  of  the  defendant  as  to 
the  time  when  Ybarra  was  in  defendant's  store  and  has  seen 
the  transaction  between  defendant  and  the  Indian.  Under 
the  circumstances,  it  was  legitimate  for  the  government  to 
contradict  the  witness  Ybarra,  as  it  did  by  the  witness 
Maxwell,   and   the   testimony   of   the   witness   Maxwell,    of 
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which  defendant  complains,  became  a  relevant  fact  in  the 
case,  and  therefore  admissible,  the  role  in  that  respect  be- 
ing that  "where  it  is  clearly  shown,  either  directly  or  by 
relevant  facts,  that  if  a  certain  event  had  occurred  or  fact 
existed,  the  witness  must  have  observed  it,  the  evidence  is  re- 
ceived, and  the  observing  witness  is  permitted  to  state  in  con- 
nection with  such  proof  the  probability  or  certainty  that  he 
would  have  heard  or  seen  or  in  any  other  way  observed  an 
alleged  occurrence  had  it  actually  taken  place."  17  Cyc.  83; 
Haun  v.  Bio  Grande  W.  By.  Co.,  22  Utah,  346,  62  Pac.  908. 

The  range  of  discussion  of  counsel  on  argument  before  a 
jury  is  wide,  and  a  mere  erroneous  statement  of  evidence  is 
not  ground  for  a  new  trial.  People  v.  Barnhart,  59  Cal.  402 ; 
People  v.  Lee  Ah  Tute,  60  Cal.  95.  Counsel  may  express  an 
opinion  in  his  argument.  People  v.  McMahon,  124  Cal.  435, 
57  Pac.  224.  No  advantage  can  be  taken  of  the  alleged  mis- 
conduct of  an  attorney  on  the  argument,  unless  the  interposi- 
tion of  the  court  is  asked  and  an  exception  taken  to  its  refusal. 
People  v.  Shem  Ah  Fook,  64  Cal.  380,  1  Pac.  347 ;  People  v. 
Beaver,  83  Cal.  419,  23  Pac.  321;  People  v.  Abbott,  101  Cal. 
647,  36  Pac.  129 ;  Pe&pie  v.  Kramer,  117  Cal.  651,  49  Pac.  842. 

DOAN,  J. — The  appellant  in  this  case,  R.  M.  Bruchman, 
was  tried  in  the  district  court  of  the  fourth  judicial  district 
on  the  twenty-first  day  of  June,  1906,  on  the  charge  of  selling 
whisky  to  Indians  in  Navajo  county  within  the  said  fourth 
judicial  district,  and  from  the  judgment  and  sentence  of  the 
court,  pronounced  upon. a  verdict  of  guilty  by  the  jury,  he  has 
appealed  to  this  court. 

The  first  error  assigned  is  the  ruling  of  the  court  on  the 
competency  of  an  Indian  named  To-hai-be-ga,  as  a  witness  for 
the  prosecution.  We  have  examined  the  testimony  of  this 
witness  on  his  voir  dire  and  are  satisfied  that  he  was  com- 
petent to  testify.  In  this  connection  it  is  well  to  state  that 
the  examination  of  the  witness  was  made  in  the  presence  of 
the  jury,  who  could  observe  the  degree  of  intelligence  shown 
by  him,  and  take  it  into  consideration  in  determining  the 
weight  to  be  given  to  his  testimony. 

The  second  error  assigned  is  based  upon  the  admission  of 
certain  testimony  from  this  same  witness,  and  is  untenable, 
for  the  reason  that  this  testimony  was  given  on  redirect  ex- 
amination, in  explanation  of  the  testimony  relative  to  the 
same  facts,  that  had  been  first  elicited  from  the  witness  by  the 
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counsel  for  the  defendant  in  cross-examination,  and,  while  this 
testimony  might  have  been  subject  to  objection  if  originally 
introduced  by  the  prosecution,  it  was  fully  competent  in  ex- 
planation of  the  testimony  that  had  been  put  in  the  record  by 
the  counsel  for  the  defense. 

The  third  error  assigned  is  based  upon  the  cross-examina- 
tion of  the  defendant,  who  was  asked  by  the  United  States  at- 
torney :  ' g  Q.  How  much  alcohol  did  you  have  there  ?  "  "  Did 
you  ever  keep  any  alcohol  there ?"  "Did  you  have  a  barrel 
of  alcohol  ?"  Which  questions  were  permitted  by  the  court 
to  be  answered,  over  objections  by  defendant's  counsel.  The 
circumstances  of  the  case,  and  the  character  of  the  evidence 
theretofore  given,  rendered  this  testimony  perfectly  compe- 
tent. The  defendant  was  being  tried  on  a  charge  of  selling 
whisky  to  Indians,  the  scene  of  the  alleged  transaction  was  a 
country  store  or  trading-post  on  the  Indian  Reservation,  and 
distant  twelve  miles  from  the  railroad,  the  defendant  had  tes- 
tified in  regard  to  the  whisky,  beer,  and  intoxicating  liquors 
that  he  had,  at  the  time  of  and  prior  to  the  alleged  offense, 
kept  at  his  little  store  or  trading-post,  and,  after  having  so 
testified,  he  was  interrogated  on  cross-examination  in  regard 
to  what  alcohol,  if  any,  he  kept  about  the  premises.  We  find 
no  error  in  the  ruling  of  the  court  in  this  instance. 

The  fourth  error  assigned  is  based  upon  the  following  tes- 
timony of  a  witness  named  Maxwell  in  regard  to  one  Calletano 
Ybarra,  who  had  testified  in  behalf  of  the  defendant  that  he 
was  at  the  store  between  9  and  10  o'clock  on  the  morning  of 
the  day  in  question,  and  had  seen  and  heard  some  transaction 
there  between  the  defendant  and  a  certain  Indian;  and,  in 
rebuttal,  Maxwell  was  asked  if  he  had  seen  Ybarra  at  Bruch- 
man's  on  that  day.  "Yes,  sir.  Q.  Do  you  know  what  time 
he  arrived?  A.  He  drove  in  there  between  2  and  3  o'clock 
in  the  afternoon.  Q.  Did  you  see  him  drive  in?  A.  I  saw 
him  drive  in  with  a  woman.  Q.  Which  way  was  he  coming 
from?  A.  From  toward  Winslow.  Q.  Was  he  there  in  the 
forenoon  at  all  ?  A.  I  did  not  see  him ;  if  he  had  been  there 
I  would  have  seen  him.  Q.  You  were  around  there?  A.  I 
was  around  there."  The  statement,  "if  he  had  been  there 
I  would  have  seen  him, ' '  was  objected  to,  on  the  ground  that 
it  was  a  conclusion  of  fact  to  which  a  witness  could  not  tes- 
tify, and  a  motion  was  made  to  exclude  it  on  that  ground, 
and  the  court  denied  the  motion.  The  competency  of  such 
testimony  depends  upon  circumstances.    This  was  very  aptly 
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illustrated  by  the  learned  judge  of  the  lower  court  in  this 
case.  He  said:  "If  one  said,  'John  Jones  was  not  in  New 
York,  because,  if  he  had  been  there,  I  would  have  seen  him,' 
the  answer  would  be  inadmissible ;  but  if  he  had  said,  'He  was 
not  in  a  certain  room  in  New  York  because  I  did  not  see  him ; 
I  was  there,  and,  if  he  had  been  there,  I  would  have  seen 
him' — that  would  be  admissible."  In  this  instance  there  is 
nothing  in  the  record  to  indicate  that  the  statement  of  the 
witness  Maxwell  was  not  perfectly  competent.  The  store  or 
trading-post  was  described  as  a  little  two-room  building.  The 
witness  Maxwell  had  testified  that  he  knew  Ybarra  personally. 
There  were  not  many  persons  present  other  than  Indians,  and, 
unless  something  to  the  contrary  appears,  it  would  seem  that 
he  could  therefore  testify  correctly  and  definitely  of  his  own 
knowledge  as  to  Ybarra 's  presence  or  absence  at  that  time. 
No  circumstances  of  the  occasion,  or  condition  in  regard  to  the 
store  or  premises  adjacent  thereto,  appears  in  evidence,  tend- 
ing to  show  that  it  was  possible  for  the  witness  Ybarra  to 
have  been  present  at  any  time  after  Maxwell's  arrival  that 
day  without  Maxwell  seeing  him. 

The  last  assignment  of  error  is  based  upon  the  alleged  mis- 
conduct of  the  United  States  attorney,  who,  in  his  argument 
to  the  jury,  said:  "This  alcohol  was  there  and  used  as  a  mix- 
ture for  the  purpose  of  selling  to  these  Indians";  and  upon 
the  counsel  for  the  defendant  objecting  to  the  statement,  the 
United  States  attorney  replied:  "I  am  arguing  what  he  did 
do.  I  am  drawing  the  inference  from  what  was  there  and 
from  what  he  did  do.  He  mixed  it  up  in  a  decoction  and  sold 
it  to  the  Indians."  Whereupon,  at  the  request  of  the  counsel 
for  the  defendant,  the  court  instructed  the  jury  that  the  sale 
of  alcohol  would  not  sustain  the  charge  on  which  the  defendant 
was  then  being  tried. 

There  does  not  appear  to  be  anything  in  this  statement  to 
constitute  reversible  error,  or  entitle  the  defendant  to  a  new 
trial.  The  statement  of  the  counsel  by  way  of  argument  as 
to  what  might  have  been  done,  was  entitled  to  go  to  the  jury, 
as  any  other  argument  counsel  might  present,  based  upon 
or  inferred  from  the  facts  placed  in  evidence.  The  instruc- 
tion of  the  court  to  the  jury,  that  the  defendant  being  charged 
with  selling  whisky,  the  sale  of  alcohol,  if  they  should  believe 
such  had  been  made,  would  constitute  no  offense  under  the 
charge  on  which  the  defendant  was  then  being  tried,  and 
should  therefore  not  be  taken  into  consideration  by  them, 
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would  protect  the  defendant  from  the  jury  improperly  con- 
sidering this  statement  as  anything  other  than  argument. 

No  reversible  error  appearing  in  the  record,  the  judgment 
of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Criminal  No.  240.    Filed  March  22,  1907.] 

[89  Pac.  591.] 

WILLIAM  THOMAS,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Criminal   Law — Fraudulfnt   Claims    Against   the   County — In- 

dictment— Evidence. — Where  an  indictment  for  the  prosecution 
charges  defendant  with  presenting  a  certain  false  and  fraudulent 
claim  in  an  account,  which  account  is  set  forth  in  full  in  the  indict- 
ment, and  sets  forth  one  particular  item  as  fraudulent,  testimony 
as  to  the  fraudulent  character  of  other  items  of  the  account  was 
properly  admissible  as  bearing  upon  the  intent  and  good  faith  of 
the  defendant. 

2.  Grand  Jury — Summoning  Jurors — Objections — How  Raised— In- 

dictment—Bey.  Stats.  Ariz.  1901,  Civil  Code,  par.  2808,  Penal. 
Code,  secs.  791,  792,  and  862,  and  Laws  1905,  page  28,  chap. 
24,  Construed. — Where  the  defendant,  not  having  been  held  to 
answer  before  the  finding  of  the  indictment  upon  arraignment, 
moved  to  set  aside  the  indictment  for  failure  of  the  court  to  in- 
clude in  its  order  for  a  special  venire,  a  sufficient  number  or 
jurors  not  having  appeared  upon  the  impaneling  of  the  grand 
jury  that  found  the  indictment,  the  provision  of  paragraph 
2808,  supra,  as  amended  by  the  Laws  of  1905,  chapter  24,  supra r 
that  such  persons  summoned  as  jurors  should  not  be  persons  who 
had  served  as  jurors  upon  the  regular  list  within  the  previous 
twelve  months,  held,  the  objection  is  not  one  that  can  be  raised 
under  the  provisions  of  sections  791,  792  and  862,  supra,  either  as  a 
ground  for  challenge  or  by  motion  upon  arraignment. 

8.  Indictment— Setting  Aside — Grounds— Rev.  Stats.  Ariz.  1901, 
par.  2808,  as  Amended  by  the  Laws  or  1905,  chap.  24,  Con- 
strued.— Where  jurors  summoned  by  special  venire  had  not,  as  a 
matter  of  fact,  served  as  jurors  on  the  regular  list  within  the* 
preceding  twelve  months,  the  defendant  was  in  no  wise  prejudiced 
by  the  action  of  the  court  in  failing  to  include  in  its  order  the* 
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provisions  of  paragraph  2808,  supra,  as  amended,  that  the  persons 
summoned  as  jurors  should  not  be  persons  who  had  served  as 
jurors  upon  the  regular  list  within  the  previous  twelve  months, 
such  failure  being  merely  an  irregularity,  as  no  ground  for  the 
setting  aside  of  the  indictment. 

4.  Same — Same — Same — Rev.  Stats.  Ariz.  1901,  Penal  Code,  secs. 
862  and  863,  Construed — Rev.  Stats.  Ariz.  1887,  secs.  1513,  1514 
and  1515,  Cited. — Under  subdivision  2  of  section  862,  supra,  the 
failure  to  insert  at  the  foot  or  indorse  upon  the  indictment  the 
names  of  the  witnesses  examined  before  the  grand  jury  is  ground 
for  setting  aside  the  indictment  on  motion  upon  arraignment. 
Section  863  provides:  "If  the  motion  to  set  aside  the  indictment 
is  not  made,  the  defendant  is  precluded  from  afterward  making 
the  objections  mentioned  in  the  last  two  sections."  The  code  of 
1887  contains  in  section  1513,  supra,  the  provisions  re-enacted  in 
the  code  of  1901  as  section  862,  and  in  section  1515,  supra,  the 
language  re-enacted  in  section  863.  The  code  of  1887  also  con- 
tained another  section,  to  wit,  section  1514,  supra,  which  was  not 
re-enacted  in  the  code  of  1901,  and  the  words,  "the  last  two  sec- 
tions," in  section  1515,  related  to  sections  1513  and  1514.  In  the 
revision  of  1901  the  legislature  neglected  to  make  the  necessary 
change  in  section  863  to  conform  to  this  omission.  The  history 
of  this  legislation  shows  that  the  words,  "the  last  two  sections," 
cannot  be  held  to  apply  to  the  last  two  subdivisions  merely  of 
section  862,  but  to  the  whole  section.  Held,  the  provision  of 
subdivision  2,  section  862,  supra,  is  covered  by  section  863,  supra, 
so  that  a  motion  made  after  the  verdict  to  set  aside  the  indictment, 
on  the  ground  that  the  name  of  "a  witness  who  had  been  examined 
before  the  grand  jury  upon  the  finding  of  the  indictment  was  not 
indorsed  thereon,  was  made  too  late,  and  was  properly  denied. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
B.  E.  Sloan,  Judge.    Affirmed. 

Robert  E.  Morrison,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  the  Territory. 

KENT,  C.  J. — The  indictment  in  this  case  charged  the  de- 
fendant, William  Thomas,  as  contractor  having  charge  of  the 
county  hospital  and  poor  farm  of  Yavapai  county,  with  pre- 
senting for  allowance  a  false  and  fraudulent  claim  contained 
in  a  certain  quarterly  account  made  by  the  defendant  for 
the  care  of  the  indigent  sick  of  the  county.  The  indictment 
set  forth  in  full  the  quarterly  account,  containing  many  items 
covering  the  charges  for  the  care  of  different  persons,  includ- 
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ing  the  alleged  fraudulent  claim,  and  specifically  charged  that 
the  account  and  claim  was  false  and  fraudulent,  in  that  it 
made  a  false  charge  for  care  and  treatment  of  one  DoramL 
At  the  trial,  the  court  allowed,  over  the  objection  of  the  de- 
fendant, testimony  tending  to  show  that  certain  charges  set 
forth  in  the  said  account  for  'the  care  of  two  persons  other 
than  Dorami,  to  wit,  one  Garner  and  one  Headt,  were  like- 
wise false  and  fraudulent,  and  the  admission  of  this  testimony 
is  assigned  as  error.  It  is  not  contended  by  the  appellant 
that,  as  a  general  principle  of  law,  evidence  of  fraudulent 
acts  similar  to  the  act  set  forth  in  the  indictment  is  not  ad- 
missible as  showing  the  intent  and  motive,  but  it  is  contended 
that,  as  the  pleader  has  here  set  forth  in  the  indictment  all 
the  items  in  the  quarterly  account,  including  the  items  for 
care  of  Dorami,  Garner,  and  Headt,  and  has  specifically 
charged  that  the  Dorami  items  were  fraudulent,  and  has  omit- 
ted to  charge  that  the  Garner  and  Headt  items  were  fraudu- 
lent, he  is  precluded  from  giving  testimony  as  to  the  falsity 
of  any  item  except  the  Dorami  item.  In  support  of  his  con- 
tention, counsel  cites  the  case  of  McDonald  v.  People,  126  111. 
150,  9  Am.  St.  Eep.  547,  18  N.  E.  817.  There  the  indict- 
ment charged  the  conspirators  with  an  attempt  to  defraud 
Cook  county  by  means  of  false  statements  as  to  work  and 
material  furnished  for  a  normal  school.  On  application,  the 
court  made  an  order  requiring  the  state's  attorney  to  file  a 
bill  of  particulars,  containing  the  date  and  number  of  all  the 
fraudulent  bills  and  vouchers  relied  upon  by  the  state  to 
secure  a  conviction.  At  the  trial  the  prosecution  was  per- 
mitted to  introduce  evidence  regarding  fraudulent  bills  and 
vouchers  not  set  forth  in  such  bill  of  particulars.  The  su- 
preme court  of  Illinois  held  this  to  be  error,  for  the  reason 
that,  the  state  having  given  the  bill  of  particulars,  the  pros- 
ecution could  not  go  outside  of  it.  The  appellant's  claim  here 
is  that,  inasmuch  as  the  account  is  set  forth  in  the  indictment 
in  full,  and  the  only  specific  item  alleged  to  be  fraudulent  is 
the  Dorami  item,  the  pleader  has  in  effect  given  the  defend- 
ant a  bill  of  particulars  in  which  the  Dorami  item  is  the  only 
one  complained  of,  and  hence  the  prosecution  may  not  go 
outside  of  that. 

The  indictment  in  the  case  before  us  does  not  charge  the 
defendant  with  presenting  a  false  account,  but  with  present- 
ing a  certain  false  and  fraudulent  claim  in  an  account,  which 
account  is  set  forth  in  full  in  the  indictment.    If  the  pleader 
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had  merely  referred  to  the  account  by  proper  designation, 
without  setting  the  same  forth  in  full,  there  can  be  no  doubt, 
and,  indeed,  it  is  conceded  by  the  appellant,  that  proof  of 
other  fraudulent  items  in  such  account  might  have  properly 
been  introduced  as  bearing  upon  the  intent  or  good  faith  of 
the  defendant.  Qualey  v.  Territory,  8  Ariz.  45,  68  Pac.  546 ; 
Wood  v.  United  States,  41  U.  S.  342,  10  L.  Ed.  987 ;  1  Wig- 
more  on  Evidence,  par.  300  et  seq.  We  perceive  no  reason 
why  a  different  rule  should  obtain,  merely  because  the  pleader 
has  set  the  account  forth  in  full  in  the  indictment ;  nor  do  we 
think  the  case  is  similar  to  the  Illinois  case  cited,  where  the 
prosecution  by  order  was  required  to  set  forth  all  the  items 
on  which  it  relied  to  secure  a  conviction.  We  think  the  tes- 
timony as  to  the  fraudulent  character  of  the  items  of  the  ac- 
count was  properly  admissible  as  bearing  upon  the  intent  and 
good  faith  of  the  defendant,  and  that  the  trial  court  com- 
mitted no  error  in  receiving  the  same. 

It  appears,  from  a  stipulation  in  the  case,  that,  upon  the 
impaneling  of  the  grand  jury  that  found  the  indictment,  a 
sufficient  number  of  jurors  not  appearing,  the  court,  in  di- 
recting the  sheriff  to  summon  additional  jurors,  neglected  to 
include  in  the  order  the  requirement  of  paragraph  2808  of  the 
Revised  Statutes  of  1901,  as  amended  by  Laws  1905,  page  28, 
chapter  24,  that  such  persons  summoned  as  jurors  should  not 
be  persons  who  had  served  as  jurors  upon  the  regular  list 
within  the  previous  twelve  months.  The  defendant,  not  hav- 
ing been  held  to  answer  before  the  finding  of  the  indictment, 
upon  arraignment  moved  to  set  aside  the  indictment  for 
failure  of  the  court  to  include  in  its  order  for  a  special  venire 
the  provision  referred  to,  and  the  denial  of  this  motion  is 
assigned  as  error.  The  objection  is  not  one  that  can  be  raised 
under  our  code,  either  as  a  ground  for  challenge  or  by  motion 
upon  arraignment.  Pen.  Code,  sees.  791,  792,  862.  Further- 
more, it  appears  from  the  stipulation  that  the  jurors  sum- 
moned by  the  special  venire  had  not,  as  a  matter  of  fact, 
served  as  jurors  on  the  regular  list  within  the  preceding 
twelve  months.  We  think  the  appellant  was  in  no  wise  pre- 
judiced by  the  action  of  the  court,  and  that  the  failure  of  the 
court  to  comply  with  the  requirements  of  paragraph  2808  of 
the  Revised  Statutes  of  1901  was  an  irregularity  merely  in 
the  formation  of  the  grand  jury,  and  is  not  ground  for  the 
setting  aside  of  the  indictment.  People  v.  Ooldenson,  76  CaL 
328,  19  Pac.  161. 
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After  verdict,  a  motion  was  made  to  set  aside  the  indict- 
ment on  the  ground  that  the  name  of  a  witness  who  had  been 
examined  before  the  grand  jury  upon  the  finding  of  the  in- 
dictment was  not  indorsed  thereon,  and  the  denial  of  this 
motion  is  assigned  as  error.  The  failure  to  insert  at  the  foot, 
or  indorse  upon  the  indictment,  the  names  of  the  witnesses 
examined  before  the  grand  jury  is  ground  for  setting  aside 
the  indictment  on  motion  upon  arraignment.  Pen.  Code,  sec. 
862,  subd.  2.  But  by  section  863  it  is  provided  that,  if  such 
motion  is  not  made,  the  defendant  is  precluded  from  after- 
ward taking  the  objection.  Counsel  for  the  appellant  in- 
geniously contends,  however,  that  section  863  does  not  apply 
to  either  subdivision  1  or  subdivision  2  of  section  862,  since 
the  language  of  section  863  is:  "If  the  motion  to  set  aside 
the  indictment  is  not  made,  the  defendant  is  precluded  from 
afterward  taking  the  objections  mentioned  in  the  last  two 
sections."  And  as  there  is  only  one  preceding  section,  to 
wit,  section  862,  which  has  any  reference  to  the  matter,  the 
words,  "the  last  two  sections/'  in  section  863,  must  refer  to 
subdivisions  3  and  4  of  section  862,  only,  and  not  to  the  whole 
section,  and  hence  the  defendant  is  not  precluded  from  tak- 
ing the  objection  by  motion  after  verdict.  It  appears  that 
the  code  of  1887  contained,  in  section  1513,  the  provisions  re- 
enacted  in  the  code  of  1901  as  section  862,  and  further,  in 
section  1515,  the  language  re-enacted  in  section  863 ;  but  the 
code  of  1887  also  contained  another  section,  to  wit,  section 
1514,  which  was  not  re-enacted  in  the  code  of  1901,  and  the 
words,  "the  last  two  sections/ '  in  section  1515,  related  to  sec- 
tions 1513  and  1514.  In  the  revision  of  1901,  when  section 
1514  was  dropped  out,  the  legislature,  evidently  through  over- 
sight, neglected  to  make  the  necessary  change  in  section  863 
to  conform  to  this  omission.  The  history  of  this  legislation 
shows  clearly,  therefore,  that  the  words,  "the  last  two  sec- 
tions," cannot  be  held  to  apply  to  the  last  two  subdivisions, 
merely,  of  section  862,  but  to  the  whole  section,  and  the  motion 
made  after  verdict  was  made  too  late,  and  was  properly 
denied. 

It  is  further  urged  by  the  appellant  that  the  verdict  is  not 
supported  by  the  evidence,  for  the  reason  that  the  same  does 
not  show  beyond  a  reasonable  doubt  a  criminal  intent  on  the 
part  of  the  defendant  to  defraud  the  county.  We  think  there 
was  sufficient  evidence  on  this  point  to  go  to  the  jury,  and,  as 
the  matter  was  submitted  to  them  under  proper  instructions 
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from  the  court  upon  this  question,  we  are  not  at  liberty  to 
disturb  their  verdict. 

The  court  charged  the  jury,  in  part,  as  follows:  " Testi- 
mony has  been  offered  with  reference  to  other  acts  of  similar 
character  to  the  one  in  the  indictment.  The  evidence  as  to 
these  other  and  collateral  acts  is  admitted  in  this  case  for  the 
purpose  of  showing  the  frame  of  mind  of  the  defendant  at 
the  time  he  committed  the  act  charged  in  the  indictment.' ' 
The  appellant  urges  that  there  was  no  testimony  as  to  other 
collateral  acts,  since  the  testimony  referred  to  was  testimony 
as  to  the  Garner  and  Headt  items,  which  were  set  up  in  the 
indictment  itself,  and  that  this  instruction  was  not  in  accord- 
ance with  the  facts,  but  in  direct  opposition  to  them.  An  ex- 
amination of  the  whole  charge  of  the  court  clearly  showB  that, 
although  the  language  usod  was  perhaps  not  strictly  accurate, 
the  jury  could  not  have  been  misled  thereby,  nor  the  appellant 
prejudiced. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 

DOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur.  . 


[Criminal  No.  233.    Filed  March  22,  1907.] 
[89  Pae.  1131.] 

WILLIAM  THOMAS,  Defendant  and  Appellant,  v.  THE 
TERRITORY  OF  ARIZONA,  Respondent. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  in  and  for  the  County  of  Mohave.  Richard  E.  Sloan, 
Judge.    Reversed. 

Fred  W.  Morrison,  and  Robert  E.  Morrison,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  Respondent. 

Appellant  contends  that  the  verdict  is  contrary  to  the  evi- 
dence. The  record,  however,  shows  clearly  that  there  is  evi- 
dence to  sustain  the  verdict.  But  that  new  trials  are  not 
granted  upon  mere  insufficiency  of  evidence,  see  Territory  v. 
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Miramontez,  4  Ariz.  179,  36  Pac.  35 ;  Hackett  v.  Territory,  5 
Ariz.  251,  52  Pac.  358;  Anderson  v.  Territory,  6  Ariz.  185, 
56  Pac.  718 ;  Dickson  v.  Territory,  6  Ariz.  199,  56  Pac.  971 ; 
Goldman  v.  Sotelo,  7  Ariz.  23,  60  Pac.  696. 

The  remarks  of  counsel  for  the  territory,  which  appellant 
contends  are  improper  and  calculated  to  arouse  race  prejudice 
against  the  defendant,  a  negro,  and  to  defeat  the  ends  of 
justice,  i.  e.,  "And  this  blue-gummed  negro  comes  from  the 
black  belt  of  Mississippi,  where  rapists  are  born,"  while  un- 
called for,  is  not  sufficient  to  warrant  a  reversal.  We  find 
that  in  the  great  majority  of  cases  there  must  be  something 
more  than  mere  denunciation,  or  a  random  appeal  to  passion 
and  prejudice  to  amount  to  such  misconduct  as  will  warrant 
a  reversal.  For  cases  where  a  similar  remark  was  held  not 
error,  see  Gibson  v.  Territory ,  8  Ariz.  42,  68  Pac.  540 ;  People 
v.  Glaze,  139  Cal.  154,  72  Pac.  965;  People  v.  McRoberts,  1 
Cal.  App.  25,  81  Pac.  734. 

PER  CURIAM.— The  Chief  Justice  and  Mr.  Justice  Camp- 
bell are  of  the  opinion  that  the  evidence  in  this  case  is  in- 
sufficient to  sustain  a  conviction  of  an  assault  with  intent  to 
commit  rape,  and  that  therefore  the  judgment  of  the  lower 
court  should  be  reversed.  Mr.  Justice  Nave  dissents  from  the 
views  of  the  Chief  Justice  and  Mr.  Justice  Campbell,  but  is 
of  opinion  that  the  judgment  should  be  reversed  on  the  ground 
of  improper  remarks  made  by  special  counsel  for  the  terri- 
tory during  the  progress  of  the  trial  prejudicial  to  the  appel- 
lant From  the  views  of  Mr.  Justice  Nave  the  Chief  Justice 
and  Mr.  Justice  Campbell  dissent.  Mr.  Justice  Doan  dissents 
from  the  views  of  all  the  other  justices  sitting,  and  is  of  the 
opinion  that  the  judgment  should  be  affirmed.  The  majority 
'  of  the  court  having  reached  the  conclusion  that  the  judgment 
should  be  reversed,  it  will  be  so  ordered ;  but  inasmuch  as  & 
majority  of  the  members  of  the  court  are  not  in  accord  in 
their  reasons  for  a  reversal,  an  opinion  setting  forth  the 
grounds  and  reasons  for  the  conclusions  reached  would  be  but 
an  expression  of  a  minority  of  the  court,  and  would  serve  no 
useful  purpose,  and  none,  therefore,  will  be  given.  The  judg- 
ment of  the  district  court  is  reversed,  and  the  case  remanded 
to  that  court  for  a  new  trial. 
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[Criminal  No.  242.     Filed  March  22,  1907.] 

[90  Pac.  1130.] 

WILLIAM  BALDWIN,  Defendant  and  Appellant,  v.  TER- 
RITORY OF  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Affirmed. 

E.  S.  Clark,  Attorney  General,  George  J.  Stoneman,  and 
L.  L.  Henry,  for  Respondent. 

PER  CURIAM. — No  appearance  has  been  made  for  the 
appellant  in  this  court,  and  no  brief  has  been  filed  on  his  be- 
half. We  have  examined  the  record  in  the  case,  as  the  same 
is  before  us,  and  find  no  reversible  error  therein.  The  judg- 
ment of  the  district  court  is  affirmed. 

CAMPBELL  and  NAVE,  JJ.,  took  no  part  in  the  deter- 
mination of  this  case. 


[Criminal  No.  235.    Filed  March  22,  1907.] 
[89  Pae.  1131.] 

JOHN  CONCHIN,  Defendant  and  Appellant,  v.  THE  TER- 
RITORY OF  ARIZONA,  Respondent. 

APPEAL  from  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Thomas  D.  Bennett,  for  Appellant. 

E.  S.  Clark,  Attorney  General,  for  Respondent. 

PER  CURIAM. — The  only  ground  alleged  for  a  reversal 
of  the  judgment,  either  in  the  assignment  of  errors  or  in  the 
brief  of  appellant,  is  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  of  the  jury.  We  think  there  is  sufficient  evi- 
dence in  the  record  to  sustain  the  verdict,  and  the  judgment 
of  the  district  court  is  affirmed. 

DOAN,  J.,  not  sitting. 
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[Civil  No.  962.    Filed  March  23,  1907.] 
[89  Pac  496.] 

ALBERT  STEINFELD  et  al.,  Defendants  and  Appellants,  v. 
LOUIS  ZECKENDORF,  Plaintiff  and  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge. 

ON  REHEARING. 

For  original  opinion,  see  10  Ariz.  221,  86  Pac.  7. 

PER  CURIAM.— The  judgment  of  the  district  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  triaL 

CAMPBELL,  J.,  not  sitting. 

NAVE,  J. — The  facts  in  this  case  have  been  fully  set  forth 
in  the  majority  and  dissenting  opinions  heretofore  filed,  and 
reported  in  10  Ariz.  221,  86  Pac.  7.  The  resolutions  adopted 
by  the  board  of  directors  of  the  Silver  Bell  Copper  Company 
on  May  20,  1903,  contained  a  formal  acceptance  of  a  proposi- 
tion of  Albert  Steinfeld  therein  referred  to,  and  a  formal 
ratification  of  an  agreement,  recited  in  those  minutes  to  have 
been  made  that  day  by  the  president  and  secretary  of  the 
corporation  with  the  Mammoth  Copper  Company  and  Albert 
Steinfeld.  In  the  resolutions  this  agreement  is  described  as 
being  "in  regard  to  the  disposition  of  the  proceeds  of  the 
sale  this  day  made  to  the  Imperial  Copper  Company,  and  in- 
demnifying said  Steinfeld."  It  was  stated  by  me  in  my  dis- 
senting opinion  at  the  former  hearing  that  this  paragraph, 
together  with  another  paragraph  of  the  resolutions,  was  re- 
scinded by  the  action  of  the  board  of  directors  on  December 
26,  1903,  pursuant  to  a  resolution  of  the  stockholders  of 
that  same  date.  It  was  also  stated  in  that  dissenting  opinion 
that  the  agreement  annexed  to  the  resolution  of  the  stock- 
holders of  December  26,  1903  (set  forth  in  full  in  the  pre- 
vailing opinion  at  that  hearing),  was  rescinded  in  toto.  One 
sentence  in  that  agreement  is  as  follows:  "In  consideration 
of  the  premises,  and  of  the  sum  oi  one  dollar  by  each  of  the 
parties  hereto  to  the  other  in  hand  paid,  the  receipt  whereof 
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Is  hereby  acknowledged,  it  is  hereby  mutually  agreed  that 
the  purchase  price  paid  and  to  be  paid  upon  the  sale  shall 
belong  to  and  be  the  property  of  the  said  Silver  Bell  Copper 
Company.' 9 

I  am  now  of  the  opinion,  contrary  to  that  which  I  enter- 
tained at  the  former  hearing,  that  this  agreement  was  the 
formal  expression  of  that  portion  of  the  contract  created  by 
Steinf eld's  offer  and  its  acceptance,  which  pertained  to  the 
conveyance  of  the  mining  claims  or  the  proceeds  of  the  sale 
thereof ;  that  it  was  in  fact  the  instrument  of  conveyance.  In 
this  view,  the  rescission  of  that  agreement  operated  to  restore 
the  status  of  the  parties  with  respect  to  the  ownership  of  the 
mining  claims,  and  of  the  purchase  price  of  the  mining  claims, 
to  that  existing  prior  to  the  execution  of  the  rescinded  agree- 
ment.    It  becomes  necessary  to  ascertain  that  status. 

For  reasons  stated  in  the  prevailing  opinion  at  the  former 
hearing,  I  deem  that  this  may  more  appropriately  be  done  by 
the  trial  court  than  by  this  court.    I  concur  in  that  opinion. 

The  CHIEF  JUSTICE  and  SLOAN  and  DOAN,  JJ.,  upon 
the  reargument  of  the  cause,  have  found  no  reason  to  modify 
their  views  as  heretofore  expressed* 


[Civil  No.  972.    Filed  March  23,  1907.] 
[89  Pac.  510.] 

THOMAS  M.  SMITH,  Plaintiff  and  Appellant,  v.  IMPERIAL 
COPPER  COMPANY,  a  Corporation,  Defendant  and 
Appellee. 

1.  Mines  and  Minerals —  Adverse  —  Pleading  —  Complaint — Suf- 
ficiency—Rev. Stats.  U.  S.,  sec.  2326  (U.  S.  Comp.  Stats.  1901, 
p.  1430),  Construed. — The  judgment  in  an  adverse  suit  brought 
to  determine  the '  rights  of  rival  claimants  to  a  mining  claim, 
section  2326,  supra,  must  designate  the  part,  if  any,  of  the  area  in 
conflict  that  might  belong  to  each  of  the  adverse  claimants,  and  a 
complaint  not  containing  a  definite  description  thereof  sufficient  to 
sustain  the  judgment  is  fatally  defective  upon  demurrer. 
XI  Aril.— 18 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Josiah  Ide,  and  Wm.  F.  Cooper,  for  Appellant. 

Ben  Goodrich,  for  Appellee. 

DOAN,  J. — The  appellant  herein,  on  the  fifteenth  day  of 
May,  1901,  located  a  lode  mining  claim  called  the  " Alameda," 
in  the  Silver  Bell  mining  district,  Pima  county,  Arizona.  In 
April,  1904,  a  lode  mining  claim,  known  as  the  "Red  Ridge," 
in  the  same  mining  district  and  county,  was  located  and  con- 
veyed to  the  appellee,  and  on  the  sixth  day  of  May,  1905,  the 
appellee  having  made  an  application  to  the  United  States  for 
a  patent  therefor,  published  notice  of  such  application.  On 
the  fifth  day  of  July,  1905,  the  plaintiff  filed  an  adverse  claim 
with  the  register  and  receiver  of  the  United  States  land  office, 
"claiming  the  whole  of  the  land,  or  almost  the  whole  of  the 
land,  embraced  within  the  boundaries  of  the  said  Red  Ridge 
mining  claim,  as  being  the  same  land,  or  almost  the  whole  of 
the  said  land,  included  within  the  boundaries  of  the  said 
Alameda  mining  claim.  On  August  1, 1905,  appellant  brought 
an  action  in  the  district  court  in  support  of  said  adverse  claim, 
and  in  his  complaint  alleged  that  he  was  a  citizen  of  the 
United  States  over  the  age  of  twenty-one  years;  that  on  the 
fifteenth  day  of  May,  1901,  he  entered  upon  the  unoccupied 
public  domain  and  located  the  said  Alameda  mining  claim, 
having  prior  to  said  location  made  a  valid  discovery  of  min- 
eral thereon;  that  on  the  fifteenth  day  of  May,  1901,  he 
erected  at  the  point  of  discovery  on  said  premises  a  conspicu- 
ous monument  of  stone  not  less  than  three  feet  in  height,  in 
which  he  posted  a  location  notice  signed  by  him  as  locator, 
setting  up  said  notice  in  hcec  verba  in  the  complaint;  that 
thereafter,  on  the  eighteenth  day  of  October,  1901,  he  caused 
a  copy  of  said  location  notice  to  be  recorded  in  the  office  of 
the  county  recorder  of  Said  Pima  county ;  that  within  ninety 
days  from  said  fifteenth  day  of  May,  1901,  he  sank  a  dis- 
covery shaft  on  the  said  claim  to  the  depth  of  at  least  ten 
feet  from  the  lowest  part  of  the  rim  of  the  shaft,  at  the  sur- 
face, until  there  was  discovered  in  said  shaft  mineral  in  place, 
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and  also  within  said  ninety  days  caused  the  boundaries  of 
said  claim  to  be  marked  or  monumented  on  the  ground,  so 
that  the  boundaries  thereof  could  be  readily  traced,  by  erect- 
ing at  each  corner  and  center  end  line  of  said  claim  a  stone 
monument  not  less  than  three  feet  in  height;  that  he  "also 
caused  all  assessment  work  to  be  done  on  said  Alameda  min- 
ing claim  for  the  years  1902,  1903,  1904,  and  1905,  respec- 
tively, as  required  by  law,  and  expended,  or  caused  to  be 
expended,  the  necessary  amount  of  money  for  said  assessment 
work,  as  is  also  required  by  law,  for  each  of  said  years" ;  that 
the  defendant  claims  to  own  the  Red  Ridge  lode  mining  claim, 
based  on  a  pretended  location  thereof  in  1904;  that  the  de- 
fendant has  made  an  application  for  a  United  States  patent 
for  the  said  Red  Ridge  lode  mining  claim,  and  "has  included 
in  its  survey  of  said  claim  the  whole,  or  almost  the  whole,  of 
the  said  premises  known  as  the  l Alameda  mining  claim'  "; 
that  "the  claim  of  the  plaintiff  to  the  whole  of  said  premises 
known  as  the  'Alameda  mining  claim'  is  superior  in  right  to 
the  claim  of  the  defendant  thereto,  or  to  such  part  thereof 
as  the  defendant  claims  in  its  said  survey  of  the  said  prem- 
ises known  as  the  'Red  Ridge  mining  claim'  ";  that  the  de- 
fendant has  caused  notice  of  his  said  application  for  patent 
to  be  published ;  that  the  first  publication  of  said  notice  was 
made  on  the  sixth  day  of  May,  1905,  and  that  within  the 
period  of  said  publication,  to  wit,  on  the  fifth  day  of  July, 
1905,  plaintiff  filed  an  adverse  claim  with  the  register  and 
receiver  of  the  United  States  land  office  at  Tucson,  "claiming 
the  whole  of  the  land,  or  almost  the  whole  of  the  land,  em- 
braced within  the  boundaries  of  said  Red  Ridge  lode  mining 
claim,  as  being  the  same  land,  or  almost  the  whole  of  the  said 
land,  included  within  the  boundaries  of  said  Alameda  min- 
ing claim;  .  .  .  that  this  action  is  brought  in  support  of  said 
adverse  claim,  and  is  filed  within  thirty  days  from  the  said 
fifth  day  of  July,  1905,  the  date  of  filing  the  said  adverse 
claim,  and  is  so  brought  to  determine  the  rights  of  the  plain- 
tiff and  the  defendant  to  the  ground  covered  by  their  said 
mining  claims."  To  this  complaint  the  appellee  interposed 
a  general  demurrer  on  the  ground  that  the  same  did  not 
"state  facts  sufficient  to  constitute  a  cause  of  action,"  and 
cited  three  instances:  1.  "It  does  not  show  wherein  the  con- 
flict between  the  so-called  Alameda  mining  location  and  the 
Red  Ridge  mining  claim  consists."  2.  "It  shows  on  its  face 
that  the  Alameda  claim  of  plaintiff,  as  described  in  paragraph 
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2  of  the  complaint,  is  an  entirely  different  claim  from  that 
described  in  plaintiff's  location  certificate,  set  out  in  para- 
graph 4  in  said  complaint."  3.  "That  plaintiff  did  not  file 
in  the  county  recorder's  office  of  Pima  county,  that  being  the 
county  in  which  the  claim  is  situated,  and  cause  to  be  recorded 
therein,  a  copy  of  his  location  notice  within  ninety  days  after 
said  alleged  Alameda  claim  was  located."  This  demurrer  was 
sustained  by  the  district  court,  and  thereupon  the  plaintiff 
elected  to  stand  on  his  complaint  and  declined  to  amend  the 
same,  whereupon  the  court  rendered  judgment  in  favor  of  the 
defendant,  and  dismissed  the  plaintiff's  action  at  his  cost, 
from  which  order  and  judgment  the  plaintiff  has  brought  an 
appeal  to  this  court. 

The  appellant  has  assigned  as  error  the  order  sustaining 
the  demurrer  to  the  complaint,  and  the  judgment  rendered  in 
favor  of  the  defendant  and  against  the  plaintiff.  The  appel- 
lant has  stated,  in  the  presentation  of  his  argument,  that  the 
demurrer  was  sustained  upon  the  sole  ground  that  the  loca- 
tion notice  was  not  recorded  within  ninety  days  after  the 
claim  was  located,  and  that  the  foregoing  was  the  only  ground 
urged  against  the  sufficiency  of  the  complaint.  The  record 
does  not  sustain  the  appellant's  statement  that  this  was  the 
sole  ground  on  which  the  demurrer  was  sustained.  The  de- 
murrer was  a  general  demurrer  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  as  an  instance  wherein  it  failed  to  do  so  alleged, 
first,  that  it  did  "not  show  wherein  the  conflict  between  the 
Alameda  and  the  Bed  Ridge  claim  consists."  Section  2326, 
Revised  Statutes  of  the  United  States  (TJ.  S.  Comp.  Stats. 
1901,  p.  1430),  requires  that  the  adverse  claim  "shall  show 
the  nature,  boundaries  and  extent  of  such  adverse  claim.  .  .  . 
It  shall  be  the  duty  of  the  adverse  claimant,  within  thirty 
days  after  filing  his  claim,  to  commence  proceedings  in  a  court 
of  competent  jurisdiction,  to  determine  the  question  of  the 
right  of  possession,  and  to  prosecute  the  same  with  reasonable 
diligence  to  final  judgment.  .  .  .  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of 
the  claim,  or  any  portion  thereof,  may,  without  giving  further 
notice,  file  a  certified  copy  of  the  judgment-roll  with  the 
register  of  the  land  office,  together  with  the  certificate,  .  .  . 
and  the  judgment-roll  shall  be  certified  by  the  register  of  the 
commissioner  of  the  general  land  office,  and  a  patent  shall 
issue  thereon  for  the  claim,  or  such  portion  thereof  as  the  ap- 
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plicant  shall  appear,  from  the  decision  of  the  court,  to  rightly 
possess.  If  it  appears  from  the  decision  of  the  court  that 
several  parties  are  entitled  to  separate  and  different  portions 
of  the  claim,  each  party  may  pay  for  his  portion  of  the  claim, 
with  the  proper  fees,  and  file  the  certificate  and  description 
by  the  surveyor  general,  whereupon  the  register  shall  certify 
the  proceedings  and  judgment-roll  to  the  commissioner  of 
the  general  land  office,  as  in  the  preceding  case,  and  patents 
shall  issue  to  the  several  parties  according  to  their  respective 
rights."  These  provisions  of  the  statute  render  it  necessary 
that  the  judgment  of  the  court  should  designate  the  part,  if 
any,  of  the  area  in  conflict  that  might  belong  to  each  of  the 
adverse  claimants,  and  require  the  definite  description  in  the 
complaint  of  the  area  in  conflict,  in  order  to  sustain  such  judg- 
ment. The  judgment  must  follow  the  complaint.  The  com- 
plaint does  not  show  to  what  extent  the  Red  Ridge  conflicts 
with  the  Alameda.  It  would  be  impossible  to  construct  a 
judgment  in  this  case  which  would  determine  the  rights  of 
the  plaintiff  and  the  defendant  without  going  outside  of  the 
complaint  to  identify  the  area  in  conflict,  and  the  part  or 
parts  thereof  adjudged  to  either  party.  The  complaint,  there- 
fore, is  not  only  insufficient  to  permit  proof  to  be  introduced, 
but  is  also  insufficient  to  support  a  proper  judgment.  The 
demurrer  was  properly  sustained  to  the  complaint  on  this 
ground.  Cronin  v.  Bear  Creek  O.  M.  Co.,  2  Idaho,  1146,  32 
Pac.  53;  Anthony  v.  Jillson,  83  Cal.  296,  23  Pac.  419.  The 
complaint  being  fatally  defective,  by  reason  of  failure  to  de- 
scribe the  area  in  conflict,  the  demurrer  was  properly  sus- 
tained. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  973.    Filed  March  23,  1907.] 
[89  Pae.  512.] 

THOMAS  M.  SMITH,  Plaintiff  and  Appellant,  v.  IMPERIAL 
COPPER  COMPANY,  Defendant  and  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 
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Decided  upon  authority  of  Smith  v.  Imperial  Copper  Com- 
pany, *nte,  p.  193,  89  Pac.  510. 

Josiah  Ide,  and  William  P.  Cooper,  for  Appellant. 

Ben  Goodrich,  for  Appellee. 

DOAN,  J. — The  same  question  controls  this  case  as  the 
one  just  decided  between  the  same  parties  (ante,  p.  193,  89 
Pac.  510) ;  and,  for  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  in  this  case  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  975.     Tiled  March  23,  1907.] 
[89  Pae.  543.] 

THE  COUNTY  OP  COCONINO,  Plaintiff  and  Appellant, 
v.  THE  BOARD  OF  SUPERVISORS  OF  COCONINO 
COUNTY,  ARIZONA,  Composed  of  R.  H.  CAMERON, 
et  al.,  Defendants  and  Appellees. 

1.  Criminal  Process — Fees — Rev.  Stats.  1901,  par,  2000. — Where  pay- 
ment has  been  made  of  fees  under  authority  of  decided  cases,  pro- 
tection should  be  awarded  on  the  ground  that  such  payments  were 
made  under  authority  of  such  expressions  and  not  without  warrant 
of  law. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Henry  P.  Ashurst,  District  Attorney  of  Coconino  County, 
and  Thos.  A.  Flynn,  Assistant  District  Attorney,  for  Appel- 
lant. 

Edward  M.  Doe,  for  Appellees. 

PER  CURIAM. — The  sheriff  of  Coconino  county  presented 
to  the  board  of  supervisors  a  demand  for  official  fees,  includ- 
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ing  items  for  mileage  in  the  execution  of  warrants  of  arrest 
based  upon  a  charge  for  the  total  number  of  miles  traveled 
by  him,  both  to  the  place  of  arrest  and  in  returning  to  the 
county  seat  with  the  prisoners.  The  demand  being  paid  in 
due  course  by  the  county  treasurer,  this  action  was  brought 
against  the  board  of  supervisors  and  the  sheriff  to  recover 
these  fees  for  mileage,  on  the  ground  that  they  were  illegally 
allowed  and  paid.  A  general  demurrer  to  the  complaint  was 
sustained,  and,  from  the  judgment  thereon  entered  for  the 
defendants,  the  plaintiff  has  appealed. 

The  question  involved  in  the  determination  of  this  appeal 
is  the  proper  interpretation  to  be  given  to  the  words  "to  be 
charged  one  way  only,"  in  the  following  sentence  in  para- 
graph 2600  of  the  Revised  Statutes  of  1901,  fixing  the  fees 
of  sheriffs,  to  wit:  "For  each  mile  the  officer  is  actually  and 
necessarily  compelled  to  travel  in  executing  criminal  process, 
summoning  or  attaching  witnesses,  to  be  charged  one  way 
only,  thirty  cents."  The  appellant  contends  that  the  sheriff 
may  receive  fees  for  the  mileage  actually  and  necessarily 
traveled  to  the  place  of  arrest  only.  The  appellees  contend 
that  such  mileage  should  be  paid  for  the  distance  traveled 
until  the  warrant  is  completely  executed  by  disposing  of  the 
prisoner  as  the  warrant  directs,  and  that  this  construction  is 
now  the  rule  of  this  court  as  established  in  the  cases  of  Yava- 
pai Co.  v.  O'Neill,  3  Ariz.  363,  29  Pac.  430,  and  Gila  Co.  v. 
Thompson,  4  Ariz.  180,  37  Pac.  22.  The  latter  construction 
is  the  one  adopted  by  the  lower  court. 

The  members  of  the  court  sitting  are  all  of  opinion  that 
the  judgment  of  the  lower  court  should  be  affirmed,  but  are 
not  in  accord  in  their  reasons  therefor.  The  Chief  Justice  and 
Mr.  Justice  Doan  are  of  the  opinion  that  the  point  here  in- 
volved was  not  before  the  court  for  decision  in  either  the 
Yavapai  or  Gila  County  cases,  and  therefore  that  the  doc- 
trine of  "stare  decisis"  may  not  be  invoked;  but  they  agree 
substantially  with  the  views  of  the  court  as  therein  expressed, 
to  the  effect  that  the  sheriff  is  entitled  to  mileage,  not  only 
to  the  place  of  making  the  arrest,  but  for  the  number  of  miles 
actually  and  necessarily  traveled  in  making  the  disposition  of 
the  prisoner  required  by  the  warrant.  Mr.  Justice  Camp- 
bell is  of  opinion  that  the  point  was  before  the  court,  and  was 
expressly  adjudicated  in  the  Yavapai  County  case,  and  that 
by  virtue  of  this  adjudication  the  appellees  should  \>e  pro- 
tected in  the  allowance  of  fees  as  made;  but  that  the  adjudica- 
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tion  there  made,  and  the  expression  in  the  Oila  County  case 
upon  this  point,  should  be  formally  disapproved.  Mr.  Jus- 
tice Nave  concurs  with  the  Chief  Justice  and  Mr.  Justice  Doan 
in  the  view  that  the  matter  in  question  was  not  determined 
in  the  Yavapai  and  Gila  County  cases,  and  with  Mr.  Jus- 
tice Campbell  that  the  expressions  in  those  cases  upon  the 
point  should  be  disapproved ;  but  holds  that,  inasmuch  as  the 
board  of  supervisors  have  awarded  mileage  under  the  author- 
ity of  such  expressions,  they  should  not  now  be  chargeable 
with  the  amount  of  the  fees  as  if  allowed  erroneously  and 
without  warrant  of  law.  Inasmuch  as  a  majority  of  the  mem- 
bers of  the  court  are  not  in  accord  in  their  reasons  for  affirm- 
ance, an  opinion  setting  forth  at  length  the  several  grounds 
and  reasons  for  the  conclusions  reached  would  be  but  an  ex- 
pression of  a  minority  of  the  court,  and  would  serve  no  useful 
purpose;  and  none,  therefore,  will  be  given. 
The  judgment  of  the  district  court  is  affirmed. 

SLOAN,  J.,  having  tried  the  case  in  the  court  below,  not 
Bitting. 


[Civil  No.  989.    Filed  March  25,  1907.] 
[90  Pac.  324.] 

MARTIN  BUGGELN  et  al.,  Plaintife  and  Appellants,  v. 
MILES  J.  CAMERON  et  al.,  Defendants  and  Appellees. 

1.  Injunction  Bonds  —  Liabilities  —  Independent  Action. —  Defend- 

ants in  injunction  suits  may  maintain  an  independent  action  for 
damages  on  the  injunction  bond  if  it  is  so  conditioned  as  to  permit 
it. 

2.  Same  —  Actions  on  Bond  —  Conditions  Precedent  —  Rev.    Stats. 

Ariz.  1901,  par*  2751,  Construed. — Paragraph  2751  provides  that 
before  issuance  of  an  injunction  the  complainant  shall  file  with  the 
clerk  a  bond  to  the  adverse  party,  conditioned  that  complainant  will 
abide  the  decision  that  may  be  made  therein;  and  that  he  will  pay 
all  sums  of  money  and  costs  that  may  be  adjudged  against  him,  if 
the  court  finally  decides  that  the  plaintiff  was  not  entitled  thereto. 
Held,  that  in  an  independent  action  upon  an  injunction  bond  condi- 
tioned specifically  as  required  by  the  statutes,  supra,  without  any 
additional  conditions,  a  complaint  which  fails  to  allege  that  the  prin- 
cipal on  a  bond  had  failed  to  abide  the  decision,  or  that  any  sum 
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of  money  was  adjudged  against  him,  fails  to  state  a  cause  of  action, 
since  it  fails  to  show  a  breach  of  the  conditions  of  the  bond. 

3.  Statutes  —  Construction  —  Inconvenience  —  Immaterial.  —  The 

fact  that  a  certain  construction  of  a  statute  will  cause  much  in- 
convenience cannot  be  allowed  to  affect  the  judicial  determination 

of  a  case  involving  such  construction. 

♦ 

4.  Injunctions  —  Preliminary     Bonds  —  Additional     Conditions. — 

Courts  may,  under  their  general  equity  powers,  impose  conditions 
upon  which  injunctions  may  be  issued,  requiring  applicants  for 
injunctions  to  give  bonds  so  conditioned,  in  addition  to  conditions 
required  by  statute,  that  actions  at  law  to  recover  damages  sus- 
tained by  reason  of  the  injunction  may  be  maintained  upon  them. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
B.  E.  Sloan,  Judge.    Keversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 

T.  J.  Norton,  Paul  Burks,  and  U.  T.  Clotfelter,  for  Appel- 
lants. 

For  the  first  time  there  is  presented  to  the  supreme  court 
of  Arizona  this  important  question  of  practice:  Can  an  ac- 
tion for  damages  occasioned  by  the  issuance  and  dissolution 
of  an  injunction  be  maintained  against  the  principal  and 
sureties  in  an  injunction  bond  unless  such  damages  have  been 
adjudged  against  them  in  the  injunction  suit  ?  The  complaint 
did  not  allege  either  that  Buggela.  had  failed  to  pay  any  sum 
of  money  adjudged  against  him,  or  that  any  sum  of  money 
had  been  so  adjudged,  upon  the  dissolution  of  the  injunction ; 
hence  the  demurrers  of  appellants  should  have  been  sustained. 
See  Rev.  Stats.  1901,  par.  2751.  The  construction  placed 
upon  the  bond  by  the  trial  court,  wherein  he  overruled  the 
demurrers  on  the  ground  that  the  statute  had  been  adopted 
from  Texas  with  a  construction  to  the  contrary,  laid  down 
in  Texas  etc.  By.  Co.  v.  White,  57  Tex.  129,  Avery  v.  Stewart, 
60  Tex.  154,  and  Sharp  v.  Schmidt,  62  Tex.  263,  was  not  well 
founded;  as  the  Arizona  courts  are  not  bound  by  the  Texas 
construction,  whatever  it  was  (appellant  contends  that  these 
cases  in  fact  practically  uphold  his  contentions),  for  the  rule 
that  a  statute  is  adopted  with  the  construction  given  it  is 
not  an  absolute  one.  Whitney  v.  Fox,  166  U.  S.  637,  17  Sup. 
Ct.  713,  41  L.  Ed.  1145 ;  Oleson  v.  Wilson,  20  Mont.  544,  63 
Am.  St.  Rep.  639,  52  Pac.  372 ;  Morgan  v.  State,  51  Neb.  672, 
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71  N.  W.  788;  Coad  v.  Cowhick,  9  Wyo.  316,  87  Am.  St.  Rep. 
953,  63  Pac.  584;  State  v.  Mortensen,  26  Utah,  312,  73  Pac. 
562,  633;  State  v.  Campbell,  73  Kan.  688,  85  Pac.  784  (789), 
9  L.  E.  A.,  N.  S.,  533. 

An  exhaustive  examination  of  the  injunction  bond  statutes 
of  the  various  states  and  the  decisions  construing  them  war- 
rants the  assertion  that  our  construction  of  the  Arizona  stat- 
ute is  the  only  one  supported  alike  by  principle,  reason  and 
authority.  Brownfield  v.  Broumfield,  58  111.  152;  Tarpey  ▼. 
ShiUenberger,  10  Cal.  391;  Hathaway  v.  Davis,  33  Cal.  161; 
Davis  v.  Gully,  2  Dev.  &  B.  (19  N.  C.)  360;  Dunn  v. 
Davis,  37  Ala.  95;  Offterdinger  v.  Ford,  92  Va.  636,  24 
S.  E.  246  (247) ;  Halsey  v.  Murray,  112  Ala.  185,  20  South. 
575  (582) ;  Bein  v.  Heath,  12  How.  168,  13  L.  Ed.  939.  To 
the  same  effect,  and  on  construing  obligations  to  pay  dam- 
ages or  sums  of  money  " awarded* '  or  "recovered,"  see 
Blakevy  v.  Ferguson,  18  Ark.  347;  Sterling  City  etc.  Co.  v. 
Cock,  2  Colo.  24 ;  Sledge  v.  Lee,  19  Ga.  411 ;  Russell  v.  Rogers, 
56  111.  176;  Ashby  v.  Chambers,  3  Dana  (Ky.),  437;  Fergu- 
son v.  Tipton,  1  B.  Mon.  (Ky.)  28;  Parham  v.  Cobb,  7  La. 
Ann.  157;  Holcomb  v.  Foxworth,  34  Miss.  265;  Kennedy  v. 
Hammond,  16  Mo.  341;  C order  v.  Martin,  17  Mo.  41;  Nolan 
v.  Johns,  27  Mo.  A  pp.  502;  McLuckie  v.  Williams,  68  Md.  262, 
12  Atl.  1 ;  Roberts  v.  Dust,  4  Ohio  St.  503. 

The  supreme  court  of  the  United  States  has  construed  lan- 
guage of  an  injunction  bond  in  substance  identical  with  that 
here  sued  upon  to  mean  that  at  the  time  of  the  dissolution  of 
the  injunction  damages  must  have  been  adjudged  or  awarded, 
and  the  obligors  must  have  refused  to  pay  them,  else  there 
can  be  no  recovery  in  an  action  on  a  bond.  See  Bein  v. 
Heath,  12  How.  168,  13  L.  Ed.  939.  This  construction  is 
binding  on  the  courts  of  Arizona,  for  they  are  bound  by  the 
construction  of  words,  phrases  or  statutes  given  them  by  the 
supreme  court  of  the  United  States.  Oreer  v.  Richards,  3 
Ariz.  227,  32  Pac.  266 ;  Lindeberg  v.  Howard,  146  Fed.  467, 
77  C.  C.  A.  23.  Under  the  decision  in  Russell  v.  Farley,  15 
Otto,  433,  105  U.  S.  433,  26  L.  Ed.  1060,  the  federal  courts 
have  ever  since  determined  the  amount  defendants  in  an  in- 
junction suit  were  entitled  to  recover  of  the  obligors  named 
in  the  injunction  bond  in  the  suit  in  which  the  injunction 
was  issued  and  at  the  time  of  its  dissolution.  Deakin  v.  Stan- 
ton,  3  Fed.  435;  Lea  v.  Deakin,  13  Fed.  514,  11  Biss.  40; 
Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.,  51  Fed.  107 ;  Lehman 
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▼.  McQuown,  31  Fed,  138 ;  Coo  saw  Min.  Co.  v.  Carolina  Min. 
Co.,  75  Fed.  860  (867) ;  Tyler  Min.  Co.  v.  Last  Chance  Min. 
Co.,  90  Fed.  15  (22),  32  C.  C.  A.  498;  Kirker  v.  Owings, 
98  Fed.  499  (508-510),  39  C.  C.  A.  132;  West  v.  East  Coast 
Cedar  Co.,  110  Fed.  727 ;  West  v.  East  Coast  Cedar  Co.,  113 
Fed.  742,  51  €.  C.  A.  416 ;  Boer  v.  Fidelity  &  D.  Co.  of  Md., 
130  Fed.  95,  64  C.  C.  A.  428. 

• 

Henry  J.  Stevens,  and  E.  M.  Doe,  for  Appellees. 

Section  2131,  Revised  Statutes  of  1901,  is  without  question 
taken  from  article  2881,  Revised  Statutes  of  Texas  of  1879, 
they  being  practically  identical  in  language.  The  Texas 
courts  have  held  that  the  defendant  in  an  injunction  suit 
could  rightfully  prosecute  a  separate  action  to  have  the 
question  of  damages  and  their  amount  adjudicated.  "His 
right,  independent  of  the  statute  to  bring  an  action  on  the 
bond,  is  secured  in  general  principles  of  law;  and  though 
a  special  provision  is  made  for  the  assertion  of  his>  claims 
under  the  bond,  yet  that  does  not  operate  as  a  preclusion  of 
his  general  right,  the  statute  containing  no  terms  of  pro- 
hibition, either  expressly  or  by  implication."  Hammonds  v. 
Belcher,  10  Tex.  271 ;  Carlin  v.  Hudson,  12  Tex.  203,  62  Am. 
Dec.  521.  This  rule,  definitely  and  clearly  established  by  the 
decision,  was  subsequently,  and  after  the  adoption  of  the 
statute  which  Arizona  borrowed,  announced  and  approved  in 
the  cases  of  Avery  dk  Sons  v.  Stewart,  60  Tex.  154,  and  Texas 

6  N.  O.  R.  B.  Co.  v.  White,  57  Tex.  130.  Upon  the  general 
proposition  that  this  court  shall  be  bound  by  the  decisions  of 
the  Texas  court,  if  it  be  true,  as  we  contend,  that  this  ques- 
tion had  been  decided  by  the  latter  court  prior  to  the  adop- 
tion of  the  statute  in  question,  we  call  attention  to  the  fol- 
lowing: Sutherland  on  Statutory  Construction,  2d  ed.,  sec. 
404;  Henrietta  Mining  &  Milling  Co.  v.  Gardner,  173  U.  S. 
123-130,  19  Sup.  Ct.  327,  43  L.  Ed.  637;  James  v.  Appel, 
192  U.  S.  134,  24  Sup.  Ct.  222,  48  L.  Ed.  377 ;  Anderson  v. 
Territory,  9  Ariz.  50,  76  Pac.  636.  But  we  are  not  com- 
pelled to  rely  upon  the  authority  of  the  Texas  cases,  for 
the  rule  for  which  we  contend  has  been  adopted  by  the  courts 
of  other  states  and  has  been  approved  also  by  the  supreme 
court  of  the  United  States.    Meyers  v.  Block,  120  U.  S.  206, 

7  Sup.  Ct.  525,  30  L.  Ed.  642 ;  Elliott  v.  Missouri  K.  &  T. 
By.,  77  Mo.  App.  652;  Hibbard  v.  McKindley,  28  111.  242; 
Brown  v.  Gorton,  31  111.  417;  Edwards  v.  Edwards,  31  111. 
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474;  Block  v.  Myers,  35  La.  Ann.  220;  Aiken  v.  Leathers, 
40  La.  Ann.  23,  3  South.  358;  Fountain  v.  West,  68  Iowa, 
380,  27  N.  W.  264;  Rankin  v.  Estes,  13  Bush  (76  Ky.),  429; 
Logsden  v.  Willis,  14  Bush  (77  Ky.),  183;  Claytor  v.  An- 
thony,  15  Gratt.  (Va.)  519;  Underhill  v.  Spencer,  25  Kan. 
71  (opinion  by  Judge  Brewer) ;  Union  Wharf  Co.  v.  Mussey, 
48  Me.  307 ;  2  High  on  Injunctions,  sees.  1657,  1658,  1670. 

CAMPBELL,  J. — Appellant  Martin  Buggeln  was  plaintiff 
in  an  action  seeking  to  restrain  appellees  herein  from  collect- 
ing toll  upon  the  Bright  Angel  toll  road.  '  An  injunction 
was  issued,  and  in  pursuance  of  an  order  of  the  court  a  bond 
upon  the  injunction  was  given  by  the  appellant  Buggeln,  as 
principal,  with  the  appellants  T.  A.  Biordan  and  M.  J. 
Riordan,  as  sureties.  Upon  the  final  hearing  of  the  case  the 
injunction  was  dissolved  and  the  petition  dismissed.  There- 
after the  appellees  herein  brought  this  action  upon  the  in- 
junction bond  to  recover  damages  claimed  to  have  been  sus- 
tained by  them  by  reason  of  the  injunction.  The  complaint 
contains  no  allegation  that  Buggeln  has  failed  to  abide  the 
decision  in  the  injunction  suit,  or  that  any  sum  of  money 
was  adjudged  against  him  in  that  or  any  other  proceeding. 
Appellants  entered  a  general  demurrer  to  the  complaint, 
which  was  overruled.  A  trial  of  the  action  resulted  in  a  judg- 
ment for  the  appellees  for  $2,000,  whereupon  the  case  was 
brought  here  upon  appeal. 

Appellants'  assignment  of  error  that  the  court  erred  in 
overruling  their  demurrer  to  the  complaint  presents  the  prin- 
cipal question  in  the  case.  The  first  contention  of  appel- 
lants is  that  such  damages  as  result  from  the  issuance  of  an 
injunction  should,  under  the  practice,  principles,  and  proce- 
dure of  equity,  be  assessed  and  awarded  in  the  injunction  suit, 
and  that  an  independent  action  will  not  lie  upon  an  in- 
junction bond  to  recover  such  damages.  This  broad  conten- 
tion is  not  sustained  by  authority.  In  the  case  of  Bein  v. 
Heath,  12  How.  (U.  S.)  168,  13  L.  Ed.  939,  it  was  held  that, 
independent  of  the  statute,  the  court  cannot,  when  it  dis- 
solves an  injunction,  give  judgment  at  the  same  time  against 
the  obligors  in  the  injunction  bond;  that  it  merely  orders  a 
dissolution,  leaving  the  obligee  to  proceed  at  law  against  the 
sureties  in  the  bond,  if  he  sustains  damage  from  the  delay 
occasioned  by  the  injunction.  The  holding  in  this  case  was 
criticised  and  virtually  disapproved  in  Russell  v.  Farley,  105 
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U.  S.  433,  26  L.  Ed.  1060,  in  which  it  and  other  cases  were 
reviewed,  and  the  court  said:  "But  upon  a  careful  examina- 
tion we  are  not  satisfied  that  they  furnish  any  good  authority 
for  disaffirming  the  power  of  the  court  having  possession  of 
the  case,  in  the  absence  of  any  statute  to  the  contrary,  to  have 
the  damages  assessed  under  its  own  direction.  This  is  the 
ordinary  course  in  the  court  of  chancery  in  England,  by 
whose  practice  the  courts  of  the  United  States  are  governed, 
and  seems  to  be  in  accordance  with  sound  principle.  The 
imposition  of  terms  and  conditions  upon  the  parties  before 
the  eourt  is  an  incident  to  its  jurisdiction  over  the  case ;  and, 
having  possession  of  the  principal  case,  it  is  fitting  that  it 
should  have  power  to  dispose  of  the  incidents  arising  therein, 
and  thus  do  complete  justice,  and  put  an  end  to  further 
litigation.  We  are  inclined  to  think  that  the  court  has  this 
power,  and  that  it  is  an  inherent  power,  which  does  not 
depend  on  any  provision  in  the  bond  that  the  parties  shall 
abide  by  such  order  as  the  court  may  make  as  to  damages 
(which  is  the  usual  formula  in  England),  nor  on  the  existence 
of  an  express  law  or  rule  of  court  (as  adopted  in  some  of 
the  states)  that  the  damages  may  be  ascertained  by  reference 
or  otherwise,  as  the  court  may  direct;  this  being  a  mere 
appendage  to  the  principal  provision  requiring  a  bond  to  be 
taken,  and  not  conferring  the  power  to  take  one,  or  to  deal 
with  it  after  it  has  been  taken.  But  whilst  the  court  may 
have  (we  do  not  now  undertake  to  decide  that  it  has)  the 
power  to  assess  the  damages,  yet  if  it  has  that  power,  it  is 
in  its  discretion  to  exercise  it,  or  to  leave  the  parties  to  an 
action  at  law.  No  doubt  in  many  cases  the  latter  course 
would  be  the  more  suitable  and  convenient  one."  Since  the 
case  of  Russell  v.  Farley  it  has  been  quite  customary  in  the 
courts  of  the  United  States  to  assess  the  damages  upon  proper 
pleadings  and  notice  to  the  sureties  in  the  equity  suit,  and 
we  have  no  doubt  of  the  power  of  the  courts  of  this  terri- 
tory to  so  assess  damages.  Upon  the  other  hand,  the  supreme 
court  of  the  United  States  has  since,  in  at  least  two  cases, 
recognized  the  rights  of  defendants  in  injunction  suits  to 
maintain  independent  actions  on  the  bonds.  Meyers  v.  Block, 
120  U.  S.  206,  7  Sup.  Ct.  525,  30  L.  Ed.  642 ;  Tullock  v.  MuU 
vane,  184  U.  S.  497,  22  Sup.  Ct.  372,  46  L.  Ed.  657.  And 
there  is  no  difficulty  in  perceiving  that,  where  the  bond  is  so 
conditioned  as  to  permit,  such  actions  may  be  maintained 
in  this  territory. 
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This  brings  us  to  another  contention  of  appellants,  which  is 
more  difficult  of  determination.  Paragraph  2751.  Revised 
Statutes  of  1901,  provides:  "Upon  the  filing  of  the  complaint 
or  affidavit  and  order  of  the  judge  hereinbefore  provided 
for  in  the  district  court  and  before  the  issuance  of  the  writ 
of  injunction  the  complainant  shall  execute  and  file  with  the 
clerk  a  bond  to  the  adverse  party  with  two  or  more  good  and 
sufficient  sureties,  to  be  approved  by  such  clerk  in  such  sum 
as  may  be  fixed  in  the  order  of  the  judge  granting  the  writ, 
conditioned  that  the  complainant  will  abide  the  decision  that 
may  be  made  therein,  and  that  he  will  pay  all  sums  of  money 
and  costs  that  may  be  adjudged  against  him,  if  the  court 
finally  decide  that  the  plaintiff  was  not  entitled  thereto.  The 
form  of  said  bond  shall  be  joint  and  several.  If  the  terri- 
tory be  the  plaintiff  no  bond  shall  be  required."  The  recital 
and  condition  of  the  bond  sued  upon  here  is  that:  "Whereas, 
in  the  above-entitled  action  an  order  was  issued  granting  a 
writ  of  injunction  upon  the  filing  of  a  bond  restraining  said 
defendants,  and  each  of  them,  from  the  commission  of  certain 
acts  in  accordance  with  the  prayer  of  the  complaint,  now, 
therefore,  in  consideration  of  the  premises  and  of  the  grant- 
ing of  said  injunction,  we,  the  undersigned,  do  jointly  and 
severally  undertake  in  said  sum  that  the  plaintiff  will  abide 
the  decision  which  may  be  made  in  the  above-entitled  cause, 
and  that  he  will  pay  all  sums  of  money  and  costs  that  may 
be  adjudged  against  him  if  the  court  finally  decides  that 
the  plaintiff  was  not  entitled  to  said  injunction."  It  is  in- 
sisted by  appellants  that  even  though,  under  the  general  prin- 
ciples governing  recoveries  on  injunction  bonds,  independent 
actions  may  be  maintained  upon  them,  such  an  action  will 
not  lie  upon  a  bond  conditioned  as  is  the  one  in  this  case 
without  an  award  of  costs  or  damages  being  alleged.  The 
usual  conditions  of  such  bonds  are  to  pay  all  damages  that 
defendants  may  sustain  by  reason  of  the  injunction.  Such 
was  the  condition  prescribed  by  the  statutes  of  this  territory 
prior  to  1887.  Comp.  Laws  1877,  par.  2751.  When  so  con- 
ditioned there  is  no  difficulty  in  alleging  a  breach;  but  here, 
construing  the  terms  of  the  bond  strictly,  there  would  seem 
to  be  no  breach  on  the  part  of  the  sureties  until  the  principal 
"fails  to  abide  the  decision,"  or  until  he  fails  to  pay  some 
sum  of  money  or  costs  "adjudged"  against  him. 

Paragraph  2751,  quoted  above,  was  adopted  from  Texas 
in  1887.     It  is  claimed  by  appellees  that  the  supreme  court 
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of  that  state  had,  prior  to  our  adoption  of  the  statute,  in  the 
cases  of  Hammonds  v.  Belcher,  10  Tex.  271,  Texas  cfe  New 
Orleans  R.  R.  Co.  v.  White,  57  Tex.  130,  and  Avery  v. 
Stewart,  60  Tex.  154,  held  that  upon  an  injunction  bond  given 
under  it  the  obligee  might  have  the  damages  sustained  as- 
sessed in  the  injunction  suit,  or  might  bring  an  original 
action  upon  the  bond.  Hammonds  v.  Belcher  was  decided  in 
1853.  The  statutes  in  force  at  that  time  were  as  follows: 
"No  injunction  writ  shall  be  issued  in  any  case  until  the 
complainant  executes  a  bond  to  the  adverse  party  with  good 
and  sufficient  security  in  such  sum  as  the  judge  granting  the 
same  shall  deem  sufficient  to  secure  the  amount  or  matter 
to  be  enjoined  and  all  damages  and  costs  that  may  be  occa- 
sioned by  such  injunction,  conditioned  that  the  complainant 
will  abide  the  decision  which  may  be  made  therein,  and  that 
he  will  pay  all  sums  of  money  and  costs  that  may  be  ad- 
judged against  him,  if  the  injunction  be  dissolved,  either 
in  whole  or  in  part.  The  amount  of  such  bond  required  shall 
be  stated  by  the  judge  in  his  order  granting  the  injunction 
and  the  bond  shall  be  taken  and  the  security  approved  by 
the  clerk  issuing  the  injunction,  who  shall  file  said  bond 
with  the  petition."  Paschal's  Digest,  art.  3933.  "Upon -the 
dissolution  of  an  injunction,  either  in  whole  or  part,  on  final 
hearing,  where  the  collection  of  money  has  been  enjoined, 
if  the  court  be  satisfied  that  the  injunction  was  obtained 
only  for  delay,  damages  thereon  may  be  assessed  by  the  court, 
at  ten  per  cent  on  the  amount  released  by  the  dissolution 
of  the  injunction,  exclusive  of  costs;  and  in  all  other  cases 
the  damages  shall  be  assessed  by  a  jury  sworn  for  that  pur- 
pose; if  neither  party  require  a  jury  the  damages  may  be 
assessed  by  the  court."  Paschal's  Digest,  art.  3935.  It  will 
be  observed  that  our  statute  does  not  contain  the  words  of  the 
Texas  statute,  "in  such  sum  as  the  judge  granting  the  same 
shall  deem  sufficient  to  secure  the  amount  or  matter  to  be 
enjoined,  and  all  damages  and  costs  that  may  be  occasioned 
by  such  injunction,"  and  that  we  did  not  adopt  any  part  of 
article  3935,  Paschal's  Digest.  The  opinion  does  not  disclose 
the  terms  of  the  order  requiring  the  bond,  or  the  recitals  or 
condition  of  the  bond.  It  cites  the  statutory  provisions 
quoted  above,  and  says:  "The  statute  evidently  contemplates 
that  the  assessment  of  damages  may  be  simultaneous  with 
the  dissolution  of  the  injunction,  and,  when  they  are  to  be 
assessed  by  the  court  for  the  want  of  probable  cause,  there 
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is  no  doubt  judgment  for  them  should  be  immediately  ren- 
dered. The  amount  is  fixed  by  law,  and  the  court  has  only 
to  declare  the  sentence  of  the  law  in  form.  But  when  the 
injunction  has  operated  on  other  matters  than  the  collection 
of  money,  questions  of  difficulty  as  to  the  damages  occa- 
sioned by  the  injunction  may  arise;  and  as  the  statute  has 
not  positively  required  them  to  be  tried  with  the  main  ac- 
tion on  penalty  of  being  excluded  from  subsequent  cogni- 
zance, we  are  of  opinion  that  the  defendant  could  rightfully 
prosecute  a  separate  action  to  have  the  question  of  damages 
and  their  amount  adjudicated.  The  issue  as  to  the  amount 
and  legal  grounds  for  damages  is  distinct  from,  though  con- 
nected with,  the  main  action,  and  it  might  be  inconvenient 
to  the  defendant,  and  perplexing,  perhaps,  to  both  parties,  to 
controvert  the  issue  as  to  damages  at  the  time  of  the  trial 
of  the  principal  matter  in  litigation.  His  right,  independent 
of  the  statute  to  bring  an  action  on  the  bond,  is  secured  in 
general  principles  of  law;  and  though  a  special  provision  is 
made  for  the  assertion  of  his  claim  under  the  bond,  yet  that 
does  not  operate  as  a  preclusion  of  his  general  right,  the 
statute  containing  no  terms  of  prohibition,  either  expressly  or 
by  •implication.' '  The  point  urged  here  is  not  discussed. 
The  court  may  well  have  construed  the  bond  in  connection 
with  the  provisions  of  the  statute  then  in  force  in  reaching 
its  conclusion,  as  the  supreme  court  of  the  United  States  in 
Meyers  v.  Block,  supra,  construed  the  condition  of  the  bond 
before  it  in  the  light  of  the  order  requiring  it.  In  our  opin- 
ion, the  statute  construed  is  materially  different  from  that 
adopted  by  this  territory.  Therefore  we  are  not  bound  by 
the  construction  given  by  the  Texas  statute.  Copper  Queen 
Min.  Co.  v.  Territorial  Board  of  Equal.,  9  Ariz.  383,  84  Pac 
511. 

In  the  revision  of  the  statutes  of  Texas  in  1879,  article 
3933,  Paschal's  Digest,  was  made  to  read  as  does  paragraph 
2571  of  our  statutes,  and,  as  so  revised,  was  in  force  when 
the  cases  of  Texas  &  New  Orleans  R.  R.  Co.  v.  White,  supra, 
and  Avery  v.  Stewart,  supra,  were  decided.  Therefore,  we 
must  examine  those  cases  to  determine  whether  the  statute 
adopted  by  us  was  construed  in  accordance  with  the  con- 
tention of  appellees  prior  to  the  time  we  adopted  it.  Avery 
v.  Stewart  was  a  suit  to  enjoin  the  collection  of  a  judgment. 
The  defendant,  upon  the  dissolution  of  the  injunction,  sought 
to  have  judgment  against  the  sureties  on  the  bond  for  the 
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amount  of  the  judgment  enjoined  and  for  ten  per  cent  dam- 
ages allowable  under  the  Texas  statute  heretofore  quoted. 
The  trial  court  refused  the  judgment,  and  the  supreme  court, 
after  an  examination  and  consideration  of  the  evidence,  held 
that  no  error  was  committed.  In  the  course  of  the  opinion 
the  court  referred  to  the  case  of  Texas  &  New  Orleans  R.  B. 
Co.  v.  White,  and  pointed  out  that  it  was  there  held  that  the 
trial  court  could  not,  under  the  statutes  as  they  then  existed, 
enter  judgment  against  the  sureties  for  the  amount  of  the 
judgment  enjoined,  and  said:  "In  the  same  case  it  was  held 
that,  under  the  statutory  regulations  now  in  force  concerning 
injunctions,  the  party  seeking  to  enforce  payment  of  damages 
to  the  amount  of  the  bond  could  bring  an  original  action 
on  the  bond,  or  could  in  the  pending  suit  attain  the  same 
object  by  pleading  over  in  reconvention  and  setting  forth 
in  appropriate  terms  the  facts  on  which  his  claim  for  such 
judgment  was  based."  An  examination  of  the  case  of  Texas 
&  New  Orleans  R.  R.  Co.  v.  White,  referred  to  in  Avery  v. 
Stewart,  discloses  that  it  too  was  brought  to  restrain  the  col- 
lection of  a  judgment.  Judgment  was  given  upon  the  disso- 
lution of  the  injunction  against  the  sureties  for  the  full 
amount  of  the  judgment  enjoined  and  for  ten  per  cent  dam- 
ages. The  court  say:  "The  second  assignment  of  error  is 
'the  court  erred  in  rendering  judgment  against  the  plaintiff 
and  the  sureties  on  the  injunction  bond  for  the  amount  en- 
joined. f  The  judgment  seems  to  have  been  rendered  for  the 
sum  due  upon  the  original  judgment  on  the  third  day  of 
June,  1879,  and  the  propriety  of  rendering  that  judgment 
is  the  only  question  necessary  to  be  considered."  The  court 
reviewed  the  legislation  bearing  upon  the  question,  and  held 
that,  under  the  statutes  then  in  force,  a  judgment  against 
the  sureties  for  the  amount  of  the  judgment  enjoined  was 
unwarranted.  In  confirming  the  power  of  the  equity  court 
to  give  the  damages  sustained  by  reason  of  the  injunction, 
section  1557  of  Mr.  High's  work  on  Injunctions  is  quoted. 
The  substance  of  that  section  is  that  in  the  absence  of  legis- 
lative authority  a  court  of  equity  will  not,  upon  the  disso- 
lution of  an  injunction,  enforce  the  payment  of  damages, 
"but  will  remit  the  parties  aggrieved  to  their  action  upon  the 
bond,  relying  practically  upon  the  case  of  Bein  v.  Heath, 
supra.  If  the  language  quoted  from  Avery  v.  Stewart  is  to 
be  interpreted  to  mean  that  the  White  case  held  that  an  orig- 
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inal  suit  might  be  maintained  upon  an  injunction  bond  con- 
ditioned as  required  by  the  Texas  statute,  we  are  unable  to 
perceive  any  foundation  for  such  holding.  There  was  noth- 
ing in  either  of  these  cases  that  required  such  holding.  In 
both  of  them  the  judgments  appealed  from  were  rendered 
in  injunction  suits.  In  neither  of  the  cases  was  the  point 
urged  here  even  remotely  referred  to.  For  the  foregoing 
reasons  we  do  not  feel  impelled  to  hold  that  this  territory 
adopted  the  statute  with  the  construction  contended  for  by 
appellees. 

It  is  insisted  by  appellees  that,  regardless  of  the  construc- 
tion given  the  statute  by  the  supreme  court  of  Texas,  we 
should  construe  the  statute  in  accordance  with  their  conten- 
tion, and  cite  the  case  of  Meyers  v.  Block,  120  U.  S.  206,  7 
Sup.  Ct.  525,  30  L.  Ed.  642.  That  case  went  to  the  supreme 
court  of  the  United  States  from  the  state  of  Louisiana.  The 
bond  sued  upon  was  given  upon  an  injunction  issued  in  a 
bankruptcy  suit  in  a  United  States  bankruptcy  court  The 
order  for  the  injunction  directed  a  bond  conditioned  "to 
save  the  parties  harmless  from  the  effects  of  the  injunction 
in  this  cause."  The  bond  given  was  conditioned  to  "well 
and  truly  pay  to  .  .  .  the  defendant  in  said  injunction  all 
such  damage  as  he  may  recover  against  us  in  case  it  should 
be  decided  that  said  writ  of  injunction  was  wrongfully  is- 
sued." The  court  construed  the  condition  of  the  bond  in  the 
light  of  the  order  requiring  it,  and  say  that  "the  parties 
signing  the  bond  must  be  presumed  to  have  been  cognizant 
of  the  order  under  which  it  was  given,"  and  in  effect  held  the 
plain  meaning  of  the  condition  to  be  to  pay  all  damages 
which  the  defendant  might  sustain  by  reason  of  the  injunc- 
tion. It  is  readily  apparent  that  the  facts  of  that  case,  and 
the  principles  which  controlled  it,  are  widely  different  from 
the  case  at  bar.  Here  the  bond  is  conditioned  in  the  lan- 
guage of  the  statute  and  of  the  order  requiring  it,  and  we 
may  look  to  it  alone  to  determine  the  contract  into  which 
the  sureties  entered. 

Injunction  bonds  conditioned  similarly  to  the  one  at  bar 
have  been  before  the  courts  of  various  states  in  numerous 
cases  where  recovery  of  damages  was  sought  without  an  award 
previously  made.  We  believe  that  practically  all  of  them 
may  be  placed  in  two  classes:  (1)  Where  the  statute  or  the 
order  under  which  the  bond  is  given  requires  a  bond  condi- 
tioned to  pay  damages  sustained,  the  condition  of  the  bond, 
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however  worded,  will  be  read  in  the  light  of  the  statute 
or  order,  and  the  sureties  held  to  have  contracted  as  the 
statute  or  order  requires.  The  leading  case  of  this  class  is 
Meyers  v.  Block,  from  which  we  have  quoted.  (2)  Where 
the  statute  or  order  does  not  require  a  bond  or  order  so  con- 
ditioned, the  sureties  are  entitled  to  stand  upon  the  terms 
of  the  bond,  and  recovery  may  not  be  had  upon  it  until  award 
has  been  made.  The  reasoning  of  this  class  of  cases  is  ap- 
parent, and  is  expressed  in  the  early  case  of  Ashby  v.  Cham- 
bers, 3  Dana  (Ky.),  437:  "The  only  question  which  we  deem 
essential  to  consider  is,  .  .  .  does  the  declaration  contain  any 
averments  of  breaches  sufficient  to  entitle  the  plaintiff  to  his 
action!  We  think  it  does  not.  The  undertaking  of  the 
surety  is  in  the  alternative — if  his  principal  'shall  prosecute 
with  effect,  or  on  failure  thereof  shall  well  and  truly  pay  such 
costs  and  damages  as  shall  be  awarded  against  them.'  Ac- 
cording to  any  fair  construction  of  the  terms  of  the  condition, 
an  award  of  damages,  where  damages  alone  are  sought  to  be 
recovered,  seems  necessarily  to  precede  a  breach  of  the  condi- 
tion on  the  part  of  the  surety.  He  is  not  in  default  for 
failing  to  pay  damages,  when  damages  have  not  been  awarded. 
For  it  is  only  the  damages  which  may  be  awarded  that  he  has 
undertaken  to  pay  in  default  of  his  principal,  and  not  any 
other  damages.  Until  damages  have  been  awarded,  there  is 
no  obligation  to  pay,  and  without  an  averment  that  damages 
have  been  awarded,  there  is  no  breach  of  the  condition  of  his 
bond.  His  liability  is  made  to  depend,  by  the  express  terms 
of  his  covenant,  upon  the  happening  of  this  precedent  con- 
tingency— the  award  of  damages  against  his  principal — and 
cannot,  without  doing  violence  to  its  clear  and  unequivocal 
import,  be  made  to  precede  it.  We  therefore  cannot  say  that 
he  was  in  default  and  liable  to  an  action  for  failing  to  pay 
damages  awarded  when  no  damages  have  been  awarded.  We 
are  aware  that  this  court  has  gone  great  lengths  in  giving 
efficacy  to  injunction  and  appeal  bonds  by  constructions. 
But  we  know  of  no  case  where  they  have  rendered  the  surety 
liable  by  construction,  against  the  expressed  terms  of  his 
covenant.  When  the  language  of  the  covenant  is  doubtful, 
the  court  may,  by  construction,  give  such  interpretation  to 
its  terms  as  will  carry  into  effect  the  intention  of  the  parties 
in  the  undertaking.  But  they  cannot  make  a  contract  for  the 
parties,  or  substitute  terms  that  are  not  used,  or  disregard 
the  clear  and  unambiguous  terms  that  are  used.'1    Similar 
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reasoning  is  applied  in  Tarpey  v.  Shillenberger,  10  Cal.  391; 
Hathaway  v.  Davw,  33  Cal.  161 ;  Davis  v.  <?u%,  19  N.  C.  360 ; 
McLuckie  v.  Williams,  68  Md.  262,  12  Atl.  1;  Sledge  v.  Lee, 
19  Ga.  411 ;  Anderson  v.  Falconer,  34  Miss.  257 ;  Sterling  City 
etc.  Co.  v.  Cock,  2  Colo.  24;  Kennedy  v.  Hammond,  16  Mo. 
341 ;  Corder  v.  Martin,  17  Mo.  41 ;  Russell  v.  Rogers,  56  El. 
176;  Brownfield  v.  Brownfield,  58  111.  152;  Dtmn  v.  Davis, 
37  Ala.  95;  Jffakey  v.  Murray,  112  Ala.  185,  20  South.  575; 
Offterdinger  v.  .Ford,  92  Va.  636,  24  S.  E.  246.  See,  also,  2 
High  on  Injunctions,  1640.  We  are  of  opinion  that  both 
upon  principle  and  authority  it  must  be  held  that  the  com- 
plaint fails  to  show  any  breach  of  the  condition  of  the  bond, 
and  therefore  fails  to  state  a  cause  of  action.  United  States 
v.  Meade,  9  Ariz.  209,  80  Pac.  326 ;  Bonebrake  v.  Hunt,  ante, 
p.  98,  89  Pac.  544. 

It  is  urged  upon  us  that  the  construction  of  the  statute 
which  we  are  compelled  to  adopt  will  cause  much  incon- 
venience in  requiring  obligees  in  injunction  bonds  to  litigate 
the  question  of  damages  in  the  injunction  suits,  and  at  times 
when  the  parties  are  not  prepared  to  present  evidence  con- 
cerning the  extent  of  the  damages  sustained.  If  such  incon- 
venience results,  we  must  leave  it  to  the  legislature  to  remedy 
the  situation;  but  we  see  no  reason  why  the  district  courts 
may  not,  under  their  general  equity  powers  to  impose  condi- 
tions upon  which  injunctions  may  issue,  require  applicants 
for  injunctions  to  give  bonds  so  conditioned,  in  addition  to 
the  conditions  required  by  the  statute,  that  actions  at  law 
to  recover  damages  sustained  by  reason  of  the  injunction  may 
be  maintained  upon  them.  Russell  v.  Farley,  105  U.  S.  433, 
26  L.  Ed.  1060. 

The  judgment  is  reversed,  and  the  case  remanded  to  the 
district  court  for  further  proceedings  in  conformity  with  this 
opinion. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 
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[Civil  No.  992.    Filed  March  25,  1907.] 
[90  Pac.  328.] 

PRESCOTT  NATIONAL  BANK,  Defendant  and  Appellant, 
t.  A.  J.  HEAD,  Plaintiff  and  Appellee. 

1.  Appeal  and  Error — Transcript — Filing-^-Timb— Rkv.  Stats.  Ariz. 

1901,  pars.  1486  and  1496,  Supreme  Court  Rule,  No.  2,  Con- 
strued.— Paragraph  1486,  supra,  permits  the  oral  testimony  given 
in  a  ease  to  be  made  a  part  of  the  record  by  filing  a  transcript  of 
the  court  reporter's  notes,  but  does  not  expressly  prescribe  the  time 
within  which  snch  transcript  should  be  filed.  By  rule  of  the  court, 
supra,  it  is  provided  that  the  transcript,  in  order 'to  become  a  part 
of  the  record,  must  be  filed  during  the  term  in  which  the  judgment 
is  rendered,  or  within  such  reasonable  time  thereafter  as  shall  be 
allowed  by  the  court  or  judge  thereof.  Paragraph  1496,  supra,  pro- 
vides that  an  appeal  may  be  taken  "during  the  term  of  court  at 
which  final  trial  judgment  or  order  is  rendered"  by  giving  notice 
of  appeal  in  open  court.  Held,  that  the  term  at  which  judgment  is 
rendered  is  the  term  at  which  it  becomes  final  by  the  overruling  of 
the  motion  for  a  new  trial,  and  a  transcript  filed  at  that  term  is 
filed  at  the  proper  time. 

2.  Principal  and  Surety — Bond — Construed — Liability — Extent. — A 

building  contractor's  bond  required  him  to  complete  the  work  ac- 
cording to  a  contract  referred  to  and  incorporated  in  such  bond,  and 
provided  that  "the  condition  of  the  above  obligation  is  such  that'* 
he  "shall  finish  the  above  work  on  or  before  the  first  day  of  July, 
1901,  as  per  contract."  The  contract  required  that  the  contractor 
should  provide  the  material  and  perform  all  work  mentioned  in  the 
specifications,  and  if  at  any  time  there  should  be  evidence  of  any 
lien  or  lienable  claim,  the  owner  should  have  the  right  to  retain  out 
of  any  claim  then  due  sufficient  to  indemnify  himself  against  such 
lien  or  claims,  and  should  there  be  any  claims  after  the  payments 
are  made,  the  contractor  should  refund  to  the  owner  moneys  that 
the  latter  may  be  compelled  to  pay  in  discharging  them.  Held,  that 
the  said  bond  may  fairly  be  interpreted  to  require  the  obligors  to 
indemnify  the  obligee  for  liens  arising  by  reason  of  the  contractor 
failing  to  pay  for  materials. 

3.  Mechanic's   Lien  —  Surety  —  Not  Estopped  to  Claim  Lien. — A 

surety  on  a  building  contractor's  bond  which  requires  the  contractor 
to  pay  all  material  liens  is  not,  by  reason  of  his  being  surety,  es- 
topped to  assert  a  material  lien  held  by  himself. 

4.  Same — Setopp  by  Owner — Rev.  Stats.  Ariz.  1901,  par.  3558,  Con- 

strued.— Paragraph  3558,  supra,  provides,  among  other  things  and 
with  certain  exceptions,  that  no  surety  shall  be  sued  unless  his  prin- 
cipal is  joined.    Held,  where  the  surety  on  a  building  contractor's 
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bond  which  requires  the  contractor  to  pay  all  material  liens  claimed 
sues  the  obligee,  the  owner  of  the  building,  to  foreclose  a  lien  held 
by  him,  paragraph  3558,  supra,  does  not  preclude  said  owner  from 
setting  up  the  surety's  liability  under  the  bond  as  a  setoff  or  coun- 
terclaim. 

5.  Principal  and  Subett — Discharge  of  Surety — Rev.  Stats.  Ariz. 

1901,  pars.  3551  and  3552,  Construed. — A  notice  following  the  lan- 
guage of  paragraph  3551,  supra,  which  provides  that  a  surety,  when 
a  right  of  action  has  accrued  under  the  bond,  may  require  the  obligee 
to  forthwith  sue  thereon,  is  sufficient,  it  not  being  necessary  that 
the  notice  should  recite  that  right  of  action  has  accrued,  and  that  if 
the  obligee  fails  to  comply  with  the  notice,  the  surety  intends  to 
avail  himself  of  the  discharge  provided  for  by  paragraph  3552, 
supra, 

6.  Same — Same-^Prematurk — Rev.  Stats.  Ariz.  1901,  pars.  3551,  3552 

— Construed. — Under  paragraphs  3551  and  3552,  supra,  which  re- 
quires that  a  surety  may  require  the  obligee,  when  right  of  action 
has  accrued,  to  sue  forthwith,  and  for  the  surety's  discharge  if  the 
obligee  fails  so  to  do,  such  notice  to  the  obligee  in  a  building  eon- 
tractor's  bond,  which  required  contractor  to  discharge  all  material 
lien  claims,  was  prematurely  given,  where  plaintiff,  a  lien  claimant, 
who  was  also  a  surety  under  the  bond,  served  such  notice  subse- 
quent to  the  time  of  filing  his  suit  to  foreclose  his  lien,  and  prior 
to  the  expiration  of  the  time  when  the  defendant,  the  obligee  under 
bond,  was  entitled  to  file  a  counterclaim  upon  the  bond  for  the 
amount  of  his  lien. 

7.  Same — Bond — Contract — Change    in    Obligation. — Where    certain 

changes  in  a  contract  were  made  without  the  knowledge  of  the  surety 
on  a  building  contractor's  bond,  where  the  changes  were  made  wholly 
at  the  obligee's  expense,  and  did  not  add  to  the  surety's  liability, 
such  changes  did  not  operate  to  discharge  the  surety  on  the  bond. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge. 

The  facts  are  stated  in  the  opinion. 

Norris  &  Ross,  for  Appellant. 

The  plaintiff,  by  reason  of  his  being  a  surety  on  the  bond 
of  the  contractor  for  the  faithful  performance  of  the  con- 
tract, is  estopped  from  enforcing  his  liens.  The  surety 
guarantees  the  faithful  performance  of  the  contract  and  is 
precluded  from  enforcing  his  lien.  McHenry  v.  Knicker- 
bocker et  al.,  128  Ind.  77,  27  N.  E.  430 ;  Scheid  v.  Rapp,  121 
Pa.  593,  15  Atl.  652;  Spears  v.  Lawrence,  10  Wash.  368, -45* 
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Am.  St.  Rep.  789,  38  Pac.  1049 ;  Athens  v.  Frank,  21  Mont. 
192,  53  Pac.  538 ;  Rynd  v.  Pittsburg  Natatorium  et  al.,  173 
Pa.  237,  33  Atl.  1041;  Gannon  v.  Central  Presbyterian 
Church,  173  Pa.  242,  33  Atl.  1043.  A  contract  of  indemnity 
is  for  the  purpose  of  protecting  the  obligee  against  liability 
arising  from  the  failure  of  the  contractor  to  perform  his  con- 
tract according  to  his  agreement.  20  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  490,  491,  and  cases;  Hartman  v.  Berry,  56  Mo. 
487;  Zarrs  v.  Keck,  40  Neb.  456,  58  N.  W.  934;  Gandhi  v. 
Weir,  130  CaL  237,  62  Pac.  512 ;  Blyth  v.  Robinson,  104  Cal. 
239,  37  Pac.  904;  McRae  v.  University  of  the  South  (Tenn. 
Ch.),  52  S.  W.  463;  Gamble  v.  Cuneo,  162  N.  Y.  634,  57 
N.  E.  1110;  Smith  v.  Molleson,  148  N.  Y.  241,  42  N.  E.  670; 
Mayes  v.  Lane,  116  Ky.  566,  76  S.  W.  399.  The  contract  of 
suretyship  and  the  principal  contract  will  be  reasonably  con- 
strued, and  the  surety  will  not  ordinarily  be  released  from 
liability,  except  by  reason  of  some  fact  which  would  directly 
affect  or  change  his  status,  either  with  reference  to  his  prin- 
cipal or  with  reference  to  his  liability.  Substantial  com- 
pliance with  the  principal  will  be  sufficient.  Benjamin  v. 
Hittard,  23  How.  (U.  S.)  149,  16  L.  Ed.  518;  Roach  v.  Sum- 
mers, 20  Wall.  (87  U.  S.)  165,  22  L.  Ed.  252;  United  States 
v.  Freel,  92  Fed.  299,  186  U.  S.  317,  22  Sup.  Ct.  875,  46  L. 
Ed.  1177 ;  Ryan  v.  Morton,  65  Tex.  258 ;  Barclay  v.  Decker- 
hoof,  151  Pa.  374,  24  Atl.  1067;  Snoqualmi  Realty  Co.  v. 
Moyniliam,  179  Mo.  629,  78  S.  W.  1014;  Chaffee  v.  United 
States  Fidelity  &  Guarmty  Co.,  128  Fed.  918,  63  C.  C.  A. 
644 ;  Schreiber  v.  Worm,  164  Ind.  7,  72  N.  E.  852 ;  Hohn  y. 
Shideler,  164  Ind.  242,  72  N.  E.  575 ;  Cowles  v.  United  States 
Fidelity  &  Guaranty  Co.,  32  Wash.  120,  98  Am.  St.  Rep. 
838,  72  Pac.  1032 ;  Grafton  v.  Hinkley,  111  Wis.  46,  86  N.  W. 
859;  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  416,  24 
Sup.  Ct.  142,  48  L.  Ed.  242 ;  Risse  v.  Hopkins  Planing-mill 
Co.,  55  Kan.  518,  40  Pac.  904 ;  McLennan  v.  Wellington,  48 
Kan.  756,  30  Pac.  183.  Mere  immaterial  alterations  or  de- 
partures from  original  contract,  which  do,  not  change  the 
legal  effect,  do  not  operate  to  discharge  the  sureties.  Starr 
v.  Blatner,  76  Iowa,  356,  41  N.  W.  41;  McConnell  v.  Poor, 
113  Iowa,  133,  84  N.  W.  968,  52  L.  R.  A.  312 ;  Robinson  v. 
Hagenkcmp,  52  Minn.  101,  53  N.  W.  813 ;  Moore  v.  The  School 
Commissioners  (Miss.),  8  South.  509;  Kretschmar  v.  Brass, 
108  Wis.  396,  84  N.  W.  429.  Surety  was  not  discharged  by 
reason  of  giving  notice  to  sue  on  bond  under  sections  3551 
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and  3552,  Revised  Statutes  of  Arizopa  of  1901.  Notice  so 
given  was  defective  and  insufficient  in  form.  27  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  513,  and  cases  cited;  Cope  v.  Smith,  8 
Serg.  &  R.  110,  11  Am.  Dec.  582;  Oreenawalt  v.  Kreider,  3 
Pa.  264,  45  Am.  Dec.  639 ;  Scales  v.  Cox,  106  Ind.  261,  6  N.  E. 
622 ;  Kaufman  v.  Commonwealth,  8  Atl.  600. 

Where  the  lien  is  claimed  for  a  sum  in  excess  of  the  con- 
tract price,  and  the  full  contract  price  has  been  paid  in  good 
faith,  the  lien  cannot  be  enforced  against  the  property  of 
the  owner.  Renton  v.  Conley,  49  Cal.  185;  McAlpin  v.  Dun- 
can,  16  Cal.  127;  Bowen  v.  Aubrey,  22  Cal.  571;  Wells  v. 
Cahn,  51  Cal.  423 ;  Shields  v.  Morrow,  51  Tex.  399. 

Andrews  &  Pattee,  and  Robt.  E.  Morrison,  for  Appellee. 

Head  was  not  estopped  from  enforcing  his  lien  by  reason 
of  being  a  surety  upon  the  bond.  Any  change  in  the  con- 
tract made  without  the  consent  of  the  surety  releases  him 
from  liability,  and  this  regardless  of  whether  he  is  preju- 
diced by  the  alteration.  Miller  v.  Stewart,  9  Wheat.  680, 
6  L.  Ed.  189 ;  Simonson  v.  Grant,  36  Minn.  439,  31  N.  W. 
861 ;  Oato  v.  Warrington,  37  Fla.  542,  19  South.  883 ;  North- 
ern Light  Lodge  v.  Kennedy,  7  N.  D.  146,  73  N.  W.  524; 
Burns9  Estate  v.  Fidelity  &  Deposit  Co.,  96  Mo.  App.  467, 

70  S.  W.  518;  Chapman  v.  Enenberg,  95  Mo.  App.  127,  68 
S.  W.  974;  Evwns  v.  Oraden,  125  Mo.  72,  28  S.  W.  439; 
Erickson  v.  Brandt,  53  Minn.  10,  55  N.  W.  62.  Subsequent 
approval  of  the  bills  did  not  estop  appellee  from  taking  ad- 
vantage of  his  release  from  liability.    Erfurth  v.  Stevenson, 

71  Ark.  199,  72  S.  W.  49.  Appellee  was  released  from  lia- 
bility by  giving  notice  to  bring  suit  and  the  failure  of  the 
appellant  to  do  so.  Technical  accuracy  is  not  necessary  in 
a  notice  of  this  kind.  2  Brandt  on  Suretyship  and  Guaranty, 
2d  ed.,  p.  867,  sec.  605;  Meriden  Silver  Plate  Co.  v.  Floryt 
44  Ohio  St.  430,  7  N.  E.  753. 

NAVE,  J. — Prior  to  the  hearing  of  this  case  upon  its 
merits,  a  motion  filed  by  appellee  to  strike  from  the  record 
the  transcript  of  the  reporter's  notes  was  denied;  as  was 
also  a  motion  by  appellee  to  dismiss  the  appeal.  These  mo- 
tions raised  a  question  of  practice  which  has  not  heretofore 
been  the  subject  of  a  formal  expression  of  our  opinion. 
The  judgment  of  the  district  court  in  this  cause  was  ren- 
dered during  the  May  term  of  the  year  1905.    Within  that 
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term  a  motion  for  a  new  trial  was  filed  by  appellant.  By 
formal  order,  action  upon  this  motion  was  continued  for  the 
term.  Again  at  the  November  term  there  was  a  formal  con- 
tinuance of  the  motion.  It  was  denied  at  the  May  term, 
1906 ;  whereupon  appellant  gave  notice  of  appeal,  and  during 
that  term  caused  to  be  made  and  filed  a  transcript  of  the 
reporter's  notes  of  the  oral  testimony. 

Paragraph  1486  of  the  Civil  Code  permits  the  oral  testi- 
mony given  in  a  case  to  be  made  a  part  of  the  record  by 
filing  a  transcript  of  the  court  reporter's  notes.  The  stat- 
ute does  not  expressly  prescribe  the  time  within  which  such 
transcript  shall  be  filed.  By  the  rules  of  this  court,  it  is 
provided  that  the  transcript,  in  order  to  become  a  part  of 
the  record,  must  be  filed  during  the  term  in  which  the  judg- 
ment was  rendered,  or  within  such  reasonable  time  there- 
after as  shall  be  allowed  by  the  court  or  the  judge  thereof. 
No  extension  of  time  was  allowed.  It  was  contended  by  the 
appellee  that  the  reporter's  transcript  should  be  stricken  from 
the  record  by  reason  of  the  fact  that  it  was  not  filed  within 
the  term  at  which  judgment  in  the  cause  was  rendered.  By 
paragraph  1496  of  the  Civil  Code  it  is  provided  that  an  ap- 
peal may  be  taken  "during  the  term  of  the  court  at  which 
final  judgment  or  order  is  rendered"  by  the  giving  of  notice 
of  appeal  in  open  court.  The  notice  of  appeal,  as  above 
stated,  was  given  after  the  ^overruling  of  the  motion  for  new 
trial  at  a  term  subsequent  to  that  at  which  judgment  was  ren- 
dered. Upon  this  the  appellee  based  his  motion  to  dismiss  the 
appeal.  Our  construction  of  our  rule  in  regard  to  filing  the 
reporter's  transcript  and  of  paragraph  1496  is  that  for  these 
purposes  the  term  at  which  the  judgment  is  rendered  is  the 
term  at  which  the  judgment  becomes  final  by  the  overruling 
of  a  motion  for  a  new  trial.  A  different  construction  would 
lead  to  a  palpable  absurdity. 

Appellant  has  made  thirty-five  assignments  of  error.  Of 
these  assignments  the  second  to  sixth,  inclusive,  the  twelfth, 
and  the  twenty-first  to  thirty-fifth,  inclusive,  are  too  general 
for  consideration.  They  are  of  the  same  character  as  those 
which  were  refused  consideration  in  Ward  v.  Sherman,  7 
Ariz.  277,  64  Pac.  434 ;  Charovleau  v.  Shields,  9  Ariz.  73,  76 
Pac.  821,  and  Daniel  v.  Gallagher,  ante,  p.  151, 89  Pac.  412.  By 
the  remaining  assignments  of  error  several  matters  are  raised 
which  we  may  properly  consider. 
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The  facts  in  the  case  are  as  follows :  One  Grant  contracted 
to  construct  a  building  for  the  Prescott  National  Bank,  the 
appellant  in  this  case.    A.  J.  Head,  the  appellee,  was  one 
of  two  sureties  upon  a  joint  and  several  indemnity  bond  given 
by  the  contractor  to  the  bank.    Head  sold  material  to  the  con- 
tractor for  the  construction  of  the  building.     The  material 
not  having  been  paid  for  in  full,  Head  perfected  a  lien  upon 
the  property  for  the  unpaid  balance.     This  is  a  suit  by  Head 
against  the  bank  to  foreclose  this  lien,  and  also  the  lien  of 
another  materialman  which  had  been  assigned  to  him.     The 
bank  answered  setting  forth  the  indemnity  bond  given  to 
it  by  the  contractor,  and  pleaded  that  Head,  by  reason  of  his 
obligation  as  surety  thereon,  is  estopped  from  maintaining 
the  action  to  foreclose  these  liens.    Furthermore,  the  bank 
filed  a  counterclaim,  setting  up  the  indemnity  bond,  and  de- 
manding from  Head  the  payment  of  the  amounts  of  liens 
paid  by  the  bank  to  other  persons,  and  of  an    amount  ex- 
pended by  the  bank  to  complete  the  building  after  abandon- 
ment of  the  work  by  the  contractor.     The  trial  court  made 
findings  of  fact,  which  need  not  here  be  set  forth,  except  to 
note  a  finding  that  certain  alterations  had  been  made  in  the 
work  shown  by  the  specifications  without  written  orders  of 
the  supervising  architect;  the  contract    providing  that  no 
alteration  shall  be  made  except  upon  the  written  "order  of 
the  architect.' '    Upon  these  findings  the  trial  court  predi- 
cated, among  others,  the  following  conclusions  of  law:  "(1) 
That  the  written  contract  made  between  said  Grant  and  the 
Prescott  National  Bank  is  sufficiently  referred  to  in  said  bond, 
and  that  a  breach  of  said  contract  by  failure  to  pay  lien 
claims  is  a  breach  of  said  bond,  and  is  covered  by  the  con- 
ditions of  said  bond.     (2)  That  primarily  the  plaintiff,  being 
a  surety  on  said  bond,  was  estopped  from  enforcing  a  lien 
on  said  property,  and  that  by  said  written  notice  to  bring 
suit  and  failure  to  do  so,  plaintiff  was  released  from  lia- 
bility upon  said  bond  for  lien  claims  filed  by  third  parties  and 
for  the  cost  of  completing  said  building,  but  was  not,  for  that 
reason,  relieved  from  the  effect  of  the  estoppel  against  en- 
forcing his  liens.     (3)  That  by  the  making  of  such  changes 
and  alterations,  without  the  written  order  of  the  architect, 
and  without  the  knowledge  of  the  plaintiff  that  they  had  been 
so  made,  plaintiff  was  released  from  all  liability  on  said  bond, 
or  upon  the  counterclaim  filed  herein,  and  is  not   estopped 
from  maintaining  and  enforcing  his  said  liens  upon  said  prop- 
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erty."  The  proper  determination  of  this  appeal  is  to  be 
reached  by  a  consideration  of  the  soundness  of  these  conclu- 
sions. 

1.  The  condition  of  the  indemnity  bond  is  as  follows:  "The 
condition  of  the  above  obligation  is  such  that,  whereas,  the 
above  A.  Grant  has  this  day  contracted  and  agreed  with  the 
said  Prescott  National  Bank  to  furnish  all  the.  labor  and  ma- 
terial necessary  to  construct  in  good,  substantial  and  work- 
manlike manner  a  two-story  brick  and  stone  building  on  the 
west  half  of  lot  24,  in  block  9,  in  the  city  of  Prescott,  Arizona. 
Work  to  be  done  in  strict  accordance  with  the  plans,  specifica- 
tions and  a  contract,  executed  between  the  above  parties, 
bearing  even  date  with  this.  Said  contract  is  made  a  part 
of  this  bond,  and  to  which  reference  is  made  for  a  more 
complete  description  of  the  terms  and  conditions  of  the 
same.  The  express  condition  of  the  above  obligation  is  that 
said  A.  Grant  shall  finish  the  above  work  on  or  before  the 
first  day  of  July,  1901,  as  per  contract.  Then  this  obligation 
to  be  void  and  of  no  effect ;  otherwise  to  remain  in  full  force 
and  virtue."  The  contract  requires  that  the  contractor  shall 
provide  the  material  and  perform  all  work  mentioned  in  the 
specifications  and  as  shown  in  the  architect's  drawings  for 
the  proper  erection  and  construction  of  the  building.  It 
provides,  further,  that,  if  at  any  time  there  should  be  evi- 
dence of  any  lien  or  lienable  claims,  the  owner  should  have 
the  right  to  retain  out  of  any  payments  then  due  an  amount 
sufficient  to  indemnify  him  against  such  lien  or  claims;  and, 
should  there  be  any  such  claim  after  the  payments  are  made, 
the  contractor  should  refund  to  the  owner  moneys  that  the 
latter  may  be  compelled  to  pay  in  discharging  them.  The 
"express  condition"  of  the  bond  is  brief  indeed — that  the 
contractor  shall  finish  his  work  by  a  certain  date  "as  per 
contract."  To  finish  the  work  "as  per  contract,"  the  con- 
tractor must  furnish  the  materials.  If  he  has  placed 
the  materials  in  the  building  without  paying  for  them, 
and  thereby  has  brought  about  the  charging  of  the  ma- 
terials upon  the  owner  by  means  of  the  materialman's  lien, 
he  has  not  furnished  the  material  within  the  meaning  of  his 
contract.  This  bond  must  be  interpreted  in  accordance  with 
the  intention  of  the  parties  in  so  far  as  their  intention  may 
be  deduced  from  the  instrument.  While  it  is  easy  to  suggest 
apt  expressions  by  which  the  condition  of  the  bond  could 
have  been  framed  to  avoid  the    raising  of  the  question  of 
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interpretation,  we  believe  it  may  fairly  be  interpreted  to  re* 
quire  the  obligors  to  indemnify  the  obligee  for  liens  arising 
by  reason  of  the  failure  of  the  contractor  to  pay  for  ma- 
terial. Therefore  we  approve  of  the  first  conclusion  of  law 
above  quoted,  and  overrule  appellee's  contention  that  appel- 
lant has  no  standing  under  the  condition  of  the  bond  to  en- 
force an  indemnity  for  liens. 

2.  The  trial  court  proceeded  to  find  "that  primarily  the 
plaintiff,  being  a  surety  on  said  bond,  was  estopped  from 
enforcing  a  lien  on  said  property."  With  this  conclusion 
appellant  earnestly  concurs,  and  contends  that  the  court  erred 
in  his  subsequent  predication  of  relief  from  this  estoppel.  In 
support  of  this  theory  of  estoppel  appellant  cites  McHenry 
v.  Knickerbocker,  128  Ind.  77,  27  N.  B.  430;  Schield  v.  Rapp, 
121  Pa.  593,  15  Atl.  652 ;  Spears  v.  Lawrence,  10  Wash.  368, 
45  Am.  St.  Rep.  789,  38  Pac.  1049 ;  Athens  v.  Frank,  21  Mont 
192,  53  Pac.  538 ;  Rynd  v.  Pittsburg  Natatorium,  173  Pa.  237, 
33  Atl.  1041;  Gannon  v.  Central  Presbyterian  Church,  173 
Pa.  242,  33  Atl.  1043.  But  an  inquiry  into  the  correctness 
of  this  conclusion  is  essential  to  our  determination  of  this 
case.  We  are  unable  to  perceive  in  the  relation  existing  be- 
tween a  surety  on  such  a  bond  and  the  obligee  any  element 
of  estoppel  to  prevent  him  from  securing  and  asserting  a 
lien  upon  the  property.  In  the  decisions  erecting  such  es- 
toppel, it  is  asserted  that  it  would  be  inequitable  for  one  who 
is  obligated  to  protect  the  grantor  from  a  lien  to  assert  such 
a  lien ;  and  therefore  the  surety  must  be  held  to  be  estopped 
from  asserting  such  a  lien.  It  is  pointed  out,  also,  that  by 
raising  and  enforcing  such  an  estoppel  circuity  of  action  is 
obviated.  The  situation  is  not  resolved  by  appealing  to 
equitable  principles.  The  surety  has  not  made  a  representa- 
tion of  fact  which  is  inconsistent  with  the  assertion  by  him 
of  a  lien.  To  permit  him  to  assert  a  lien  does  not  result 
in  misleading  the  obligee  in  the  bond,  or  in  injuring  him. 
The  obligee's  rights  are  undisturbed.  The  relation  between 
the  surety  and  the  obligee  is  purely  one  of  contract;  the 
right  of  a  materialman  to  secure  and  enforce  a  lien  upon 
real  estate  for  a  structure  upon  which  he  has  furnished  ma- 
terial is  created  by  statute.  If  the  lienholder  and  the  surety 
happen  to  be  the  same  person,  a  situation  arises  wherein  there 
should  be  a  mutual  offsetting  of  obligations;  but  it  is  difficult 
for  us  to  perceive  by  what  line  of  reasoning  it  may  be  said 
to  be  inequitable  or  unconscionable  for  a  surety  to  maintain 


March,  1907.]     Pbbscott  National  Bank  v.  Head.  221 

such  a  lien.  The  lien  may  perchance  be  far  in  excess  of  the 
penalty  of  the  bond.  Must  he  then  lose  the  entire  amount 
when  he  contracted  to  indemnify  the  owner  of  the  premises 
to  the  extent  of  a  smaller  amount  only!  Or  if,  as  in  this 
instance,  he  is  but  one  of  two  sureties,  must  he  lose  the 
important  right  of  contribution  from  the  other  surety  by  an 
asserted  " estoppel' '  to  maintain  and  enforce  his  lien!  Cir- 
cuity of  action  is  as  effectually  avoided  by  means  of  a  setoff 
or  counterclaim  as  it  is  by  means  of  the  construction  of  an 
estoppel.  By  it  all  just  rights  of  the  parties,  one  as  against 
the  other,  are  effectually  preserved,  and  are  enforceable  pre- 
cisely in  accordance  with  the  obligation  raised  by  the  bond 
on  the  one  hand,  and  by  the  operation  of  the  lien  statute 
on  the  other.  See  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  490, 
and  cases  cited.  The  maintenance  of  such  setoff  or  counter- 
claim is  not  in  violation  of  the  provisions  of  paragraph  3558, 
Revised  Statutes  of  1901,  that  "no  surety  [except  in  certain 
instances  not  here  pertinent]  shall  be  sued  unless  his  prin- 
cipal is  joined  with  him."  The  surety,  having  sued  to  fore- 
close a  lien,  is  obliged  by  equitable  principles  to  submit  to 
an  examination  into  his  own  liability  to  pay  the  amount  of 
such  lien.  Paragraph  3558  touches  but  the  remedy.  Its  pro- 
visions may  be  waived  by  the  surety,  and  in  such  an  instance 
must  be  deemed  waived,  if,  indeed,  by  reason  of  the  fact 
the  action  is  of  the  surety's  own  choosing,  they  are  applicable 
at  all.  The  rulings  upon  the  counterclaim  filed  in  this  action 
disclose  that  the  trial  court  correctly  so  held.  Therefore, 
in  holding  that  the  surety,  primarily,  was  estopped  to  enforce 
his  lien,  the  trial  court  was  in  error. 

3.  On  December  26,  1902,  after  this  action  had  been  pend- 
ing for  several  months,  Head  served  a  notice  upon  the  bank, 
wherein  was  set  forth  in  full  the  bond  upon  which  he  was 
surety,  and  which  concluded:  "Now,  therefore,  the  said  Pres- 
cott  National  Bank  is  hereby  notified  to  forthwith  institute 
suit  upon  such  contract."  No  suit  was  brought  by  the  bank 
upon  the  bond  except  in  its  counterclaim  in  this  action.  This 
counterclaim  was  filed  on  September  9,  1903,  more  than  eight 
months  after  the  service  of  the  notice.  The  trial  court  found, 
as  quoted  above,  "that  by  said  written  notice  to  bring  suit 
and  failure  to  do  so  plaintiff  was  released  upon  liability  upon 
said  bond  for  lien  claims  filed  by  third  parties  and  for  the 
cost  of  completing  said  building,  but  was  not,  for  that  reason, 
relieved  from  the  effect  of  the  estoppel  against  enforcing  his 
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liens.' '  Appellant  maintains  that  this  finding  is  erroneous, 
for  three  reasons:  "(a)  That  the  statute  providing  for  the 
giving  of  notice  does  not  contemplate  a  case  such  as  the  one 
at  bar;  (b)  that,  even  if  contemplated,  that  notice  was  defec- 
tive in  form,  and  is  not  such  a  notice  as  the  statute  requires ; 
(c)  that  the  notice  was  prematurely  given  even  if  within  the 
statute  and  sufficient  in  form." 

The  statutes  involved  are  the  following: 

"Par.  3551.  Any  person  bound  as  a  surety  upon  any  con- 
tract for  the  payment  of  money  or  the  performance  of  any 
act,  when  the  right  of  action  has  accrued,  may  require,  by 
notice,  in  writing,  the  creditor  or  obligee  forthwith  to  insti- 
tute suit  upon  such  contract. 

"Par.  3552.  If  the  creditor  or  obligee,  not  being  under 
legal  disability,  shall  fail  to  bring  his  suit  within  sixty  days 
after  receiving  said  notice,  and  prosecute  the  same  to  judg- 
ment and  execution,  the  surety  giving  such  notice  shall  be 
discharged  from  all  liability  thereon." 

It  appears  to  us  too  manifest  to  require  elaboration  that 
paragraph  3551  is  broad  enough  in  its  terms  to  cover  precisely 
such  a  surety  contract  as  is  in  question  in  this  case.  It  is 
contended  that  the  notice  should  have  stated  that  the  right 
of  action  upon  the  bond  had  accrued,  and  that,  if  the  bank 
should  not  comply  with  the  notice,  Head  intended  to  avail 
himself  of  the  discharge  provided  for  by  paragraph  3552. 
The  contents  of  the  notice  are  prescribed  by  statute.  The 
notice  as  given  precisely  follows  the  language  of  paragraph 
3551,  and  the  discharge  from  liability  follows  as  a  matter  of 
statute,  with  knowledge  of  which  the  bank  was  as  effectually 
charged  as  it  would  be  if  Head  had  set  forth  his  purpose  to 
avail  himself  thereof. 

Finally,  it  is  contended  that  the  notice  was  prematurely 
given.  The  record  shows  that  prior  to  the  institution  of  this 
suit  the  bank  had  paid  off  all  of  the  liens  made  the  subject 
of  counterclaim  in  this  action,  being  the  liens  referred  to  in 
the  conclusions  of  law  as  "lien  claims  filed  by  third  parties"; 
and,  also,  had  completed  the  building.  Therefore,  as  to  the 
amounts  of  these  liens  and  the  amount  expended  to  complete 
the  building,  a  right  of  action  to  enforce  the  penalty  of  the 
bond  had  accrued  before  the  notice  was  served.  However, 
the  liens  asserted  by  Head  had  neither  been  recognized  as  just 
nor  paid  by  the  bank.  Its  right  of  action  on  the  bond  as  to 
a  given  lien  cannot  be  held  to  have  accrued  so  long  as  the 
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validity  of  the  lien  or  its  amount  is  in  dispute.  To  that 
extent  the  liability  of  the  obligors  is  unascertained.  We  do 
not  believe  that  it  is  the  intent  of  the  statute  that  a  surety 
may  compel  the  obligee  of  a  bond  of  this  character  to  seek 
his  remedy  by  successive  actions  upon  the  bond,  as  rights 
of  action  may  accrue  through  the  recognition  or  payment 
from  time  to  time  of  lien  debts..  The  legislative  intent  was 
not  to  enable  a  surety  to  harass  the  obligee  by  forcing  him  to 
bring  successive  suits  upon  the  bond,  but  to  enable  the  surety 
to  establish  the  extent  of  his  liability  by  forcing  the  obligee 
into  prompt  action  when  that  liability  shall  have  become 
finally  ascertainable.  If  the  bank  had  paid  all  the  liens  filed 
upon  its  property  except  one  which  is  honestly  disputed,  and 
to  enforce  that  one  a  third  party  were  maintaining  a  suit, 
it  seems  to  us  that  Head  could  not  discharge  his  liability  as 
surety  to  any  extent  by  operation  of  a  notice  given  during  the 
pendency  of  such  suit.  A  different  application  of  the  stat- 
ute cannot  be  made  merely  by  reason  of  the  fact  that  the 
surety  and  the  lien  claimant  are  the  same  person.  There- 
fore, during  the  pendency  of  this  action,  at  any  time  during 
which,  under  the  rules  of  pleading,  such  counterclaim  could 
be  filed,  the  bank  could  set  up,  by  way  of  counterclaim, 
Head's  liability  as  a  surety  to  the  extent  of  its  expendi- 
tures in  completing  the  building,  and  of  the  amounts  of  all 
liens  which  the  bank  may  have  paid,  and  also  of  the  liens 
sued  upon.  Hence  we  concur  with  the  appellant's  conten- 
tion that  the  notice  given  was  premature,  and  that  the  trial 
court  erred  in  his  conclusion  that  by  reason  of  the  written 
notice  plaintiff  was  released  from  liability  upon  the  bond  for 
lien  claims  filed  by  third  parties  and  for  the  cost  of  com- 
pleting said  building.  Kaufman  v.  Commonwealth  (Pa.),  8 
Atl.  600;  Scales  v.  Cox,  106  Ind.  261,  6  N.  E.  622. 

4.  This  brings  us  to  that  assignment  of  error  which  pre- 
sents the  most  serious  difficulty,  and  to  which  the  greatest 
attention  was  paid  by  counsel  in  their  arguments.  We  have 
already  observed  that  the  contract  provided  that  no  alteration 
should  be  made  in  the  work  shown  by  the  specifications, 
"except  upon  the  written  order  of  the  architect."  The  trial 
court  found  as  a  matter  of  fact  that,  without  such  written 
order,  the  following  alterations  were  made  in  the  work  shown 
by  the  specifications  and  provided  to  be  done  by  the  contract : 
"The  tile  floor  in  the  banking  room  in  said  building  was 
changed  from  common  tile  to  rubber  tile,  at  an  additional 
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cost  of  $150.  The  second  floor  of  said  building  was  raised 
about  eighteen  inches,  and  additional  joist  and  other  ma- 
terials were  used  therefor,  at  an  additional  cost  of  about 
$275.  The  flooring  and  other  woodwork  in  the  second  story 
of  said  building  was  changed  from  Oregon  pine  to  maple,  at 
an  additional  cost  of  about  $275."  But  it  is  further  found 
that:  "Such  changes  and  alterations  were  made  wholly  at  the 
expense  of  said  bank,  and  did  not,  as  a  matter  of  fact,  add 
to  the  liabilities  of  the  sureties  on  the  contractor's  bond  and 
did  not  affect  or  change  the  contract  price  in  any  manner 
whatever."  From  these  facts  the  court  found  as  conclusions 
of  law :  "That  by  the  making  of  such  changes  and  alterations 
.  .  .  plaintiff  was  released  from  all  liability  on  said  bond, 
and  is  not  liable  upon  said  bond." 

Appellee  seeks  to  support  the  conclusion  by  the  citation 
of  numerous  decisions  of  other  courts,  one  of  which  is  a  deci- 
sion of  the  supreme  court  of  the  United  States.  This  is  the 
case  of  Miller  v.  Stewart.  In  that  case  Mr.  Justice  Story  an- 
nounced: "Nothing  can  be  clearer,  both  upon  principle  and 
authority,  than  the  doctrine  that  the  liability  of  a  surety  is 
not  to  be  extended  by  implication  beyond  the  terms  of  his 
contract.  To  the  extent,  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  his  obligation  he  is  bound,  and  no 
further.  It  is  not  sufficient  that  he  may  sustain  no  injury 
by  a  change  in  the  contract,  or  that  it  may  even  be  for  his 
benefit.  He  has  a  right  to  stand  upon  the  very  terms  of  his 
contract;  and  if  he  does  not  assent  to  any  variation  of  it, 
and  the  variation  is  made,  it  is  fatal."  Miller  v.  Stewart, 
9  Wheat.  (U.  S.)  703,  6  L.  Ed.  189.  Since  the  publication 
of  that  decision,  it  has  been  universally  cited  as  authority  for 
the  doctrine  enunciated  in  the  expression  quoted.  In  deter- 
mining the  scope  and  application  of  this  expression,  however, 
it  is  significant  to  observe  that  in  the  case  there  before  the 
court  the  contract  of  suretyship  was  to  assure  that  a  deputy 
collector  of  direct  taxes  and  internal  duties  for  the  eight 
enumerated  townships  should  "faithfully  collect  and  pay 
according  to  law  all  moneys  assessed  upon  said  townships,' * 
and  that  after  the  original  appointment  of  the  deputy  col- 
lector, and  after  the  execution  of  the  bond  in  question,  his 
original  appointment  was  extended  and  made  to  include  in 
his  collection  district  a  ninth  township.  In  considering  the 
facts  in  the  case,  the  court  illustrate  by  considering  the  obli- 
gation of  a  surety  upon  a  promissory  note  for  $500,  which 
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is  afterward  altered  by  agreement  between  the  maker  and 
the  payee  to  a  note  for  $600,  and  suggest  that  the  alteration 
of  the  bond  in  question  was  similar  to  the  alteration  of  such 
contract  of  suretyship  upon  the  promissory  note.  The  re- 
sponsibility of  the  sureties  was  increased  to  the  extent  of 
the  increased  collections  of  the  deputy  collector  by  reason  of 
the  addition  to  his  collection  district  of  another  township. 
The  conclusion  was  reached  that  the  sureties  were  released 
from  their  obligation.  The  general  principle  enunciated  can- 
not be  fairly  extended  beyond  the  requirements  of  the  case 
determined;  and,  indeed,  in  the  array  of  authorities  so  dili- 
gently cited  to  us  by  counsel  for  appellee,  we  find  but  few 
in  which  the  application  of  the  general  statement  is  not  as 
restricted  as  it  was  in  the  leading  case.  If  the  support  is 
needed,  we  are  fortified  in  our  view  by  the  later  decision 
of  the  supreme  court  of  the  United  States  in  Benjamin  v. 
Hillard,  23  How.  (U.  S.)  150,  16  L.  Ed.  518.  In  that  case 
the  contract,  the  performance  of  which  was  assured,  required 
the  contractors  to  complete  the  manufacture  and  delivery  of 
certain  machinery  by  "the  first  safe  and  navigable  rise  in  the 
river."  Without  consulting  the  sureties,  it  was  agreed  be- 
tween the  principals  that  the  completion  and  delivery  of  the 
machinery  should  be  delayed  until  another  rise  in  the  river. 
This  was  unquestionably  a  change  in  the  terms  of  the  con- 
tract; yet  the  court  held:  "The  evidence  does  not  allow  us 
to  conclude  that  there  was  any  intention  to  change  the  object 
or  the  means  essential  to  attain  the  object  of  the  original  ' 
agreement.  In  its  execution  there  were  departures  from  its 
stipulations;  but  these  seem  to  have  been  made  on  grounds 
of  mutual  convenience,  and  did  not  increase  the  risk  of  the 
surety.  It  is  clear  that  the  mere  prolongation  of  the  term 
of  payment  of  the  principal  debtor  or  of  the  time  of  the  per- 
formance of  his  duty  will  not  discharge  a  surety  or  grantor. 
There  must  be  another  contract  substituted  for  the  original 
contract,  or  some  alteration  in  a  point  so  material  as  in  effect 
to  make  a  new  contract  without  the  surety's  consent,  to  pro- 
duce that  result;  but  when  the  essential  features  of  the  con- 
tract and  its  objects  are  preserved,  and  the  parties  without 
objection  f*om  the  surety  and  without  any  legal  constraint 
on  themselves  mutually  accommodate  each  other  so  as  to  bet- 
ter arrive  at  their  end,  we  can  find  no  ground  for  the  surety 
to  complain.0  The  sureties  there  were  held  not  to  be  re- 
leased. 

XI  Axis.— is 
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Paraphrasing  this  latter  expression  of  the  supreme  court 
of  the  United  States,  we  find  in  the  case  before  us  that  the 
alteration  in  the  manner  of  fulfilling  the  construction  con- 
tract did  not  in  effect  make  a  new  contract,  or  make  a  sub- 
stitute for  the  original  contract;  that  the  essential  features 
and  the  objects  of  the  original  contract  were  maintained ;  that 
the  parties  without  any  legal  constraint  upon  themselves  made 
modifications  in  detail,  the  entire  expense  of  which  was  im- 
mediately borne  by  the  obligee  in  the  surety  contract,  did 
not  add  to  the  liability  of  the  sureties  in  the  contractor's 
bond,  and  did  not  affect  or  change  the  contract  price  in  any 
manner  whatever.  Therefore  we  conclude  that  these  depar- 
tures did  not  operate  to  discharge  the  sureties.  Several 
courts  of  last  resort  have  reached  similar  conclusions;  some 
of  them  going  to  an  extent  beyond  that  necessary  for  us  here- 
to go  to  reach  our  conclusion.  De  Mattos  v.  Jordan,  15  Wash. 
378,  46  Pac.  402 ;  Hohn  v.  Shideler,  164  Ind.  242,  72  N.  E. 
575;  Grafton  v.  Hinckley,  111  Wis.  46,  86  N.  W.  859; 
Schreiber  v.  Worm,  164  Ind.  7,  72  N.  E.  852;  Smith  v.  Mollc- 
son,  148  N.  Y.  241,  42  N.  E.  669 ;  Consaul  v.  Sheldon,  35  Neb. 
247,  52  N.  W.  1104 ;  Ryan  v.  Morton,  65  Tex.  258. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[CiTil  No.  982.    Filed  March  27,  1907.] 
[95  Pac  113.] 

OTTO  W.  H.  SCHLEY,  Plaintiff  and  Appellant,  v.  ED.  L 
VAIL,  PHILIP  HUGHES,  and  C.  F.  RICHARDSON, 
Composing  the  Board  of  Supervisors  of  Pima  County, 
Arizona,  and  P.  B.  CLOSE,  Defendants  and  Appellees. 

1.  Rev.  Stats.  Abiz.  1901,  pars.  4035-4037,  Construed— Public  Lands 
— School  Lands — "Improvements* — Preference  Right  to  Lease. 
The  sections  of  Revised  Statutes,  supra,  providing  that  a  preferred 
right  to  lease  school  lands  shall  be  given  actual  bona  fide  settlers 
who  have  placed  improvements  thereon,  and  defining  "improvements" 
as  anything  permanent  in  character,  the  result  of  labor,  or  capital,. 
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enhancing  the  value  of  the  land,  etc.,  require  that  a  person  to  ac- 
quire a  preference*  right  to  lease  school  lands  be  an  actual  and  bona 
fide  settler,  and  that  he  place  on  the  land  improvements  permanent 
in  character,  the  result  of  labor  or  capital,  which  enhance  the  value 
of  the  land. . 

2.  Same — Public  Lands — School  Lands — Complaint — Sufficiency. — 

A  complaint  in  an  action  based  on  plaintiff's  preferred  right  to  lease 
school  land  leased  to  another,  which  alleges  that  plaintiff,  prior  to 
the  leasing  of  the  land,  was  in  possession  thereof  and  placed  thereon 
valuable  permanent  improvements,  but  which  fails  to  allege  that  the 
improvements  are  the  result  of  labor  or  capital,  or  that  the  improve- 
ments enhance  the  value  of  the  land,  or  that  the  improvements  are 
not  such  as  may  be  removed,  is  fatally  defective,  under  Revised  Stat- 
utes of  1901,  paragraphs  4035-4037,  giving  a  bona  fide  settler  on 
school  land  the  preferred  right  to  lease  the  same  on  his  making  per- 
manent improvements  thereon  as  the  result  of  labor  or  capital  and 
enhancing  the  value  of  the  same. 

3.  Sams — Improvements. — A  settler  on  school  land  who  places  thereon 

a  house,  barns,  corrals,  fences,  and  who  cleans  off  the  undergrowth 
to  prepare  the  ground,  and  who  uses  the  same  for  grazing  purposes 
or  for  dry  farming,  has  the  preferred  right  to  lease  the  same,  within 
Revised  Statutes  of  1901,  paragraphs  4035-4037. 

4.  Same  —  "Valuable  Improvements." — A   frame   house,   firmly   con- 

structed on  school  land  by  a  settler  thereon,  is  a  "valuable  improve- 
ment," and  the  building  may  be  used  by  the  settler  for  a  warehouse 
in  which  to  store  supplies  for  use  on  adjacent  property,  or  to  sell  to 
proprietors  of  adjacent  property,  or  for  a  saloon  to  invite  the  patron- 
age of  employees  on  adjacent  property;  but  if  placed  on  blocks  and 
pillan,  as  such  buildings  frequently  are,  would  not  be  appurtenant 
to  the  realty,  but  could  be  readily  removed,  and  neither  tending  to 
develop  or  reclaim  the  land  nor  having  enhanced  the  value  of  the 
same,  would  not  constitute  either  improvements  or  appurtenances 
thereon  as  set  forth  in  statutes  cited  supra. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge.     Affirmed. 

Otto  W.  H.  Schley  brought  suit  in  the  court  below  against 
the  board  of  supervisors  of  Pima  county,  Arizona,  and  F.  B. 
Close,  alleging:  That  on  December  30,  1905,  and  for  a  long 
time  prior  thereto,  he  had  been  the  actual  bona  fide  occu- 
pant of,  and  in  possession  of,  certain  school  land  situate  at 
or  near  Vails  Station,  in  Pima  county,  Arizona.  That  prior 
to  said  date,  and  while  he  was  so  occupying  said  lands  and  in 
possession  thereof,  he  placed  thereon  valuable  permanent  im- 
provements.   That  during  all  such  times  he  was  willing  and 
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anxious  to  lease  said  school  lands  from  the  board  of  super- 
visors, and  that  he  had  the  preferred  right  to  lease  said  school 
lands.  That  the  board  of  supervisors  and  Close  all  the  time 
knew  that  he  was  occupying  said  lands,  and  in  possession 
thereof,  and  the  improvements  thereon,  and  that  he  had  prior 
to  December  30,  1905,  caused  to  be  placed  on  said  lands  valu- 
able permanent  improvements,  and  that  he  was  willing  and 
anxious  to  lease  the  same.  That  the  board  of  supervisors,  on 
or  about  December  30,  1905,  with  full  knowledge  of  all  these 
facts,  and  without  any  notice  to  him,  made  a  purported  lease 
of  said  lands  to  Close  for  five  years.  To  the  original  com- 
plaint a  demurrer  was  interposed  by  the  defendants,  and  sus- 
tained by  the  court,  and  the  same  demurrer  was  later  sustained 
to  the  first  amended  complaint.  To  the  second  amended  com- 
plaint Close  and  the  board  of  supervisors  again  demurred  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  more  particularly  that  the  facts  alleged 
were  not  sufficient  to  entitle  the  plaintiff  to  any  preference 
right  to  lease  said  lands,  which  demurrer  was  also  sustained 
by  the  court.  Plaintiff  chose  to  stand  on  his  second  amended 
complaint,  and  judgment  was  rendered  against  him.  From 
this  judgment  plaintiff  has  appealed,  and  among  his  assign- 
ment of  errors  has  alleged:  "That  the  court  below  erred: 
(1)  In  sustaining  the  demurrer  to  plaintiff's  complaint.  .  .  . 
(4)  In  holding  that  plaintiff's  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

Francis  M.  Hartman,  for  Appellant. 

The  construction  which  equity  would  favor  may  be  adopted 
by  a  court  of  law,  in  constructing  a  statute,  if  two  construc- 
tions are  fairly  possible.  Wash.  &  I.  R.  Co.  v.  Coeur  d'Alene 
R.  &  Nav.  Co.,  160  U.  S.  77,  16  Sup.  Ct.  231,  40  L.  Ed.  346; 
Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  747,  44  L.  Ed. 
969 ;  Lau  Ow  Bew  v.  United  States,  144  U.  S.  47,  12  Sup.  Ct. 
517,  36  L.  Ed.  340 ;  Heydenfeldt  v.  Daney  Min.  Co.,  93  U-  S. 
634,  23  L.  Ed.  995.  In  the  construction  of  a  statute,  it  is 
the  intention  and  purpose  of  the  law,  not  the  letter,  that  must 
control,  or  the  whole  statute  must  be  considered.  Leibes  v. 
Steffy,  4  Ariz.  11,  32  Pac.  261 ;  Western  Inv.  Banking  Co.  v. 
Murray,  Treas.  etc.,  6  Ariz.  215,  56  Pac.  728;  American  Sul- 
phur &  Mng.  Co.  v.  Brennan,  20  Colo.  App.  439,  79  Pac.  750 ; 
Twiggs  v.  State  Board  of  Land  Commrs.,  27  Utah,  241,  75 
Pac.  729 ;  Schneider  v.  Hutchison,  35  Or.  253,  76  Am.  St.  Rep. 
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474,  57  Pac.  324 ;  Plummer  v.  Woodruff,  72  Colo.  29,  11  Pac. 
871,  13  Pac.  51;  Klasner  v.  Lumbley  (N.  M.),  32  L.  D.  137. 
As  between  two  claimants  of  public  land,  it  is  the  settled  rule 
of  law  that  the  first  in  time  is  the  first  in  right.     WcUdron  v. 
United  States,  143  Fed.  413. 

Prank  H.  Hereford,  for  Appellees. 

It  is  a  general  rule  that  in  asserting  a  right  founded  on  a 
statute,  a  pleader  should  aver  every  fact  necessary  to  inform 
the  court  that  his  case  is  within  it.  Ezra  v.  MarUove,  7  Blackf . 
(Ind.)  389;  People  v.  Jackson,  24  Cal.  630;  Dye  v.  Dye,  11 
Cal.  163 ;  6  Ency.  of  PI.  &  Pr.  263,  264. 

DO  AN,  J. — Plaintiff's  action  was  based  upon  his  preferred 
right  to  lease  the  land.  In  order  to  state  a  cause  of  action,  it 
was  necessary,  therefore,  to  allege  in  the  complaint  facts  show- 
ing such  right.  The  statute  (Rev.  Stats.  1901)  authorizing 
boards  of  supervisors  to  lease  such  land  provides : 

"Par.  4035  (Sec.  4).    Actual  or  bona  fide  settlers  or  oc-  ' 
cupants  who  have  placed  improvements  on  school  or  university 
lands,  shall  have  the  preferred  right  to  lease  the  land  whereon 
such  settlement  has  been  made. 

"Par.  4036  (Sec.  5).  '  Improvements  *  within  the  meaning 
of  this  title  shall  be  held  to  mean  anything  permanent  in  char- 
acter, the  result  of  labor  or  capital  expended  on  such  land  in 
its  reclamation  or  development,  and  the  appropriation  of  water 
thereon,  which  has  enhanced  the  value  of  the  same  beyond 
what  said  land  would  be  worth  had  it  been  permitted  to  re- 
main in  its  original  state. 

"Par.  4037  (Sec.  6).  Anyone  occupying  school  or  uni- 
versity lands  refusing  or  not  wishing  to  lease  said  land,  and 
other  parties  making  application  so  to  do,  the  board  of  super- 
visors shall  appoint  three  disinterested  persons,  householders 
and  citizens  of  the  territory,  living  adjacent  to  said  land,  and 
engaged  in  agricultural  pursuits,  if  said  land  is  agricultural 
in  character,  and  engaged  in  stock  raising  if  the  land  should 
be  grazing,  to  go  upon  said  lands  and  appraise  the  value  of 
the  improvements  and  appurtenances  thereon  as  set  forth  in 
section  5  of  this  title,  and  make  due  return  of  said  appraise- 
ment to  the  supervisors  under  oath,  and  they  shall  file  the 
same,  and  the  party  wishing  to  lease  shall  pay  to  the  board 
of  supervisors  the  amount  of  such  appraisement  and  the  per 
diem  of  the  appraisers,  before  the  board  of  supervisors  shall 
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execute  a  lease  to  him  for  said  lands.  The  money  so  paid  for 
sucn  improvements,  the  supervisors  shall  pay  to  the  occupant 
of  the  land  when  he  shall  vacate  said  land,  and  give  posses- 
sion to  the  lessee.  .  .  .  " 

In  order  to  acquire  a  preferred  right  to  lease  such  land  the 
above  provisions  require  that  a  person  be  an  actual  and  bona 
fide  settler  or  occupant,  and  that  he  has  placed  on  said  lands 
improvements  permanent  in  character,  the  result  of  labor  or 
capital  expended  on  such  land  in  its  reclamation  or  develop- 
ment, which  has  enhanced  the  value  of  the  same  beyond  what 
said  land  would  be  worth,  had  it  been  permitted  to  remain  in 
its  original  state.     The  appropriation  of  water    thereon  is 
mentioned  as  an  improvement  of  this  character  in  recognition 
of  the  well-known  and  universally  conceded  fact  that  in  this 
arid  country  an  appropriation  of  water  invariably  operates  to 
reclaim  and  develop  the  land  to  which  it  is  applied,  and  to 
enhance  the  value  of  the  same  beyond  what  said  land  would 
be  worth,  had  it  been  permitted  to  remain  in  its  original  state. 
The  complaint  alleges:  "That  prior  to  the  said  thirtieth  day 
of  December,  1905,  and  during  the  time  plaintiff  was  occupy- 
ing said  school  lands  and  in  possession  thereof,  he  placed 
thereon  valuable  permanent  improvements,  and  was  during  all 
such  time,  and  is  now,  in  the  actual  possession  thereof,  and 
occupying  said  improvements  and  said  lands."    This  is  the 
only  allegation  in  the  complaint  tending  to  show  in  the  plain- 
tiff a  preferred  right  to  lease  the  land,  or  to  impose  upon  the 
board  of  supervisors  any  duty  to  notify  him  of  the  applica- 
tion of  Close  to  lease  the  said  land,  or  to  appoint  a  committee 
to  appraise  the  improvements  that  are  alleged  in  the  com- 
plaint to  have  been  placed  thereon,  and  is  insufficient  to  effect 
that  purpose,  for  the  reason  that  it  is  required  by  section  5 
that,  in  order  to  confer  a  preferred  right  to  lease,  the  improve- 
ments must  not  only  be  permanent  in  character,  but  they  must 
be  the  result  of  labor  or  capital  expended  on  such  land  in  its 
reclamation  or  development,  which  expenditure  has  enhanced 
the  value  of  the  land  beyond  what  it  would  be  worth,  had  it 
been  permitted  to  remain  in  its  original  state.     And  para- 
graph 4037  (section  6),  which  provides  for  the  appointment 
of  appraisers  to  appraise  the  value  of  the  improvements  on 
such  lands  when  the  occupant  thereof  fails  to  apply  for  lease, 
and  another  applies  therefor,  confines  such  appraisement  to 
"the  improvements  and  appurtenances  thereon  as  set  forth  in 
section  5  of  this  title."    Until,  therefore,  such  improvements 
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as  are  set  forth  in  section  5  are  alleged  to  have  been  placed 
thereon,  no  duty  to  appoint  such  appraisers  is  shown.  The 
complaint  fails  to  allege  that  the  improvements  are  the  result 
of  either  labor  or  capital  expended  on  the  land  in  either  its 
reclamation  or  development,  or  that  such  improvements  or 
expenditures  have  enhanced  the  value  of  such  land,  or  to 
allege  any  facts  tending  to  establish  either  of  these  proposi- 
tions, and  the  complaint  therein  is  fatally  defective,  in  that 
it  for  that  reason  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  general  demurrer  thereto  on  that 
ground  was  properly  sustained. 

It  is  urged  by  the  appellant  that  placing  upon  school  lands 
a  dwelling-house,  barns,  corrals,  fences,  cleaning  off  the  brush 
and  undergrowth  to  prepare  ground  for  grazing  purposes,  and 
the  cultivation  of  the  ground  for  raising  crops  thereon  with- 
out irrigation  should  confer  upon  the  occupant  a  preferred 
right  to  lease  without  the  appropriation  of  water  on  such  land. 
The  answer  to  this  is  that  in  case  the  land  was  not  susceptible 
of  irrigation,  and  the  occupant  was  using  it  for  grazing  pur- 
poses or  for  dry  farming,  these  improvements  unquestionably 
would  confer  such  right,  and  constitute  one  class  of  improve- 
ments contemplated  in  paragraph  4037  (section  6) ;  but  the 
complaint  in  this  case  does  not  allege  the  placing  upon  the 
land  described  therein  of  any  such  improvements,  and  the 
appellant  herein  cannot,  therefore,  be  aided  by  that  fact. 
There  is  no  allegation  in  the  complaint  that  the  improvements 
are  not  such  as  might  be  readily  removed  from  the  land,  and 
therefore,  though  valuable  and  permanent  in  themselves,  con- 
fer no  enhanced  value  upon  the  land.  A  frame  house,  firmly 
constructed,  would  be  a  permanent  structure,  and  could  be 
properly  termed  a  "valuable  improvement, "  and  might  be 
used  by  the  occupant  for  a  warehouse  in  which  to  store  goods 
or  machinery  or  supplies  to  use  on  adjacent  property,  or  to 
sell  to  Operators  of  adjacent  properties,  or  for  a  saloon  to 
invite  the  patronage  of  employees  of  adjacent  properties ;  but, 
if  placed  on  blocks  or  pillars,  as  such  buildings  frequently  are, 
it  would  not  be  an  appurtenant  to  the  realty,  but  could  be 
readily  removed  and  neither  being  the  result  of  labor  or 
capital  expended  on  such  land  in  its  reclamation  or  develop- 
ment, nor  having  enhanced  the  value  of  the  same  beyond  what 
said  land  would  be  worth,  had  it  been  permitted  to  remain  in 
its  original  state,  would  not  constitute  either  "improvements" 
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or  "  appurtenances'  *  thereon,  "as  set  forth  in  section  5"  above 
cited. 

The  appellant  elected  in  the  lower  court  to  stand  upon  his 
complaint,  and  let  judgment  be  entered  on  the  demurrer. 
Therefore  the  conclusion  reached  on  this  subject  is  decisive 
of  the  case,  and  renders  unnecessary  the  consideration  of  the 
other  questions  presented. 

The  judgment  of  the  lower  court  is  affirmed. 

■ 

KENT.  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[aril  No.  1001.    Filed  March  27,  1907.] 
[95  Pae.  89.] 

LILLIE  G.  GILL,  Plaintiff  and  Appellant,  v.  MANHATTAN 
LIFE  INSURANCE  COMPANY,  Defendant  and  Ap- 
pellee. 

1.  Insurance — Contract—Limitation  of  Action  by — Enforceable. — 

An  agreement  in  a  contract  of  insurance,  limiting  the  time  within 
which  an  action  may  be  brought  thereon  to  a  period  less  than  that 
prescribed  by  the  statute  of  limitations,  will  be  enforced. 

2.  Samb — Same — Incorporation  of  Terms  by  Reference. — Terms  may 

be  incorporated  in  a  policy  of  insurance  by  reference,  and  when  so 
incorporated,  they  will  be  enforced  as  part  of  the  contract  of  in- 
surance. 

3.  Same — Samb — Limitation — Binding  on  Infant. — A  limitation  in  a 

contract  of  insurance,  providing  that  action  upon  the  policy  most 
be  brought  within  two  years,  is  a  matter  of  contract,  and  not  a  mat- 
ter of  statute,  and  it  applies  to  an  infant  as  effectually  as  to  one 
who  has  attained  majority. 

4.  Pleading — Conclusions  of  Law — Demurrer  Does  not  Admit. — A 

demurrer  does  not  admit  conclusions  of  law;  the  court  draws  the 
inferences  from  the  facts  as  pleaded  and  ignores  the  pleaded  infer- 
ences. 

5.  Same — Same — Ultimate  Fact — Nor  Obnoxious  to  Demurrer — Mo- 

tion.— An  allegation  which,  if  the  details  of  fact  were  set  forth, 
might  properly  be  held  to  be  a  conclusion  inferred  from  those  de- 
tails, may,  when  unaccompanied  by  details,  be  held  to  be  a  pleading 
ef  ultimate  fact,  not  obnoxious  to  demurrer,  and  if  the  adverse  party 
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desires  fuller  detail*,  either  for  information  or  to  lay  a  foundation 
for  a  demurrer,  he  should  attack  such  a  pleading  by  motion. 

6.  Pleading — Code — Construction. — Although  it  is  a  rule  of  code  prac- 
tice that  a  pleading  shall  be  liberally  construed  with  a  view  to  ob- 
taining substantial  justice  between  the  parties,  yet  complete  defect 
of  averment  cannot  be  supplied  by  construction. 

7.  iNSTJRANCTBr-POLICT — ACTION  —  COMPLAINT — SUITICTKNCT. — A  Com- 
plaint in  an  action  on  a  life  insurance  policy,  which  by  its  express 
terms  made  the  application  therefor  a  part  thereof,  said  application 
containing  a  stipulation  limiting  the  time  within  which  any  action 
should  be  brought,  which  alleged  that  the  insurer  "purposely  and 
willfully  concealed"  from  the  plaintiff  the  contents  of  the  applica- 
tion, to  induce  her  to  delay  the  bringing  of  the  suit  until  after  the 
expiration  of  the  time  limited,  and  purposely,  willfully  and  with  in- 
tent to  defraud  her  induced  her  to  delay  the  bringing  of  the  action 
until  the  time  limit  had  expired,  and  that  she  was  never  able  to 
obtain  an  inspection  of  the  application,  and  that  the  copy  attached 
to  the  complaint  was  a  copy  of  said  application  as  furnished  to  her 
by  the  defendant  after  repeated  demands  therefor,  and  that  the 
same  was  not  furnished  to  her  until  after  the  expiration  of  the 
time  limit,  was  insufficient,  in  that  the  averment  of  facts,  unsup- 
ported by  other  facts,  is  not  sufficient  upon  which  to  predicate 
relief  for  the  plaintiff  from  the  contractual  consequence  of  delay, 
the  adverbs  "purposely"  and  "willfully"  adding  nothing  to  the 
charge  that  defendant  concealed  the  contents  of  the  application, 
for  to  conceal  means  purposely  to  keep  from  sight  or  discovery. 

8.  Pleading — Feaud— Facts  Must  be  Stated. — Where  the  pleader  de- 

sires to  set  up  fraud,  mere  characterization  of  acts  as  being  done 
"with  intent  to  defraud  the  plaintiff"  does  not  charge  fraud,  but 
.the  facts  constituting  the  alleged  fraud  must  be  pleaded. 

9.  Words  and  Phrases — "Conceal"  Defined. — To  conceal  means  pur- 

posely to  keep  from  sight  or  discovery. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Coconino. 
Richard  E.  Sloan,  Judge.     Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

Thomas  Armstrong,  Jr.,  E.  E.  Ellinwood,  and  John  M.  Boss, 
for  Appellant. 

The  application  is  prepared  by  the  company.  It  is  printed 
by  it  and  placed  before  the  applicant  for  signature.  It  is 
neither  read  to  nor  by  him,  and  he  is  given  no  opportunity 
to  read  or  hear  it  read,  or  to  learn  its  contents  further  than 
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as  he  replies  to  the  questions  of  the  medical  examiner  of  the 
company  relative  to  his  health  and  family  history.  Under 
these  circumstances,  and  where  there  is  doubt  as  to  the  mean- 
ing of  the  provisions  of  the  contract,  the  rule  is  to  construe 
the  policy  most  strictly  against  the  insurer  who  made  the  con- 
tract. The  company's  own  words  in  its  policy  should  be  con- 
strued most  strictly  against  itself,  and  the  court  should  lean 
against  that  construction  which  imposes  upon  the  insured  the 
obligation  of  a  warranty.  First  National  Bank  v.  Hartford 
Ins.  Co.,  95  U.  S.  673,  24  L.  Ed.  563 ;  McMaster  v.  New  York 
Life  Ins.  Co.,  183  U.  S.  26,  22  Sup.  Ct.  10,  46  L.  Ed.  64; 
Northwestern  Mutual  Life  Ins.  Co.  v.  Woods,  54  Kan.  663,  39 
Pac.  189. 

In  all  cases  of  doubt  as  to  whether  conditions  or  limitations 
are  part  of  the  policy,  the  rule  of  construction  against  the 
insurer  obtains,  for  the  company  frames  its  own  contracts, 
uses  its  own  language,  and  surrounds  its  liability  with  such 
defense  as  it  chooses  to  adopt.  1  Joyce  on  Insurance,  p.  293, 
sec.  222.  Courts  have  frequently  separated  such  an  applica- 
tion into  parts  in  order  to  arrive  at  the  exact  meaning  of  the 
contract,  and  held  to  the  rule  that  unless  expressly  made  the 
basis  of  the  issuance  of  the  policy,  mere  statements  or  agree- 
ments not  specified  to  be  representations  or  warranties  do  not 
become  a  part  of  the  contract.  Northwestern  Life  Assur.  Co. 
v.  Tietze,  16  Colo.  App.  205,  64  Pac.  774.  The  most  that  can 
be  said  of  this  limitation  clause,  limiting  the  time  in  which 
suit  shall  be  brought,  is  that  it  is  a  mere  agreement  or  promis- 
sory stipulation ;  if  it  had  been  the  intention  of  the  company 
to  secure  the  limitation  as  a  covenant  or  condition  upon  which 
the  policy  issued,  it  would  not  have  stopped  as  it  did  before 
the  insertion  of  this  clause,  and  the  court  cannot  by  construc- 
tion place  a  warranty  or  covenant  where  the  parties  have  not 
done  so  by  the  plain  provisions  of  the  contract.  Aetna  Ins. 
Co.  v.  Norman,  12  Ind.  App.  652,  40  N.  E.  1116;  Alabama 
Oold  Life  Ins.  Co.  v.  Johnson,  Admr.,  80  Ala.  467,  60  Am. 
Eep.  112,  2  South.  125. 

While  it  is  true  that  the  supreme  court  of  the  United  States 
has  held  that  a  clause  may  be  lawfully  inserted  in  an  insur- 
ance policy  reducing  the  time  within  which  suit  may  be 
brought  upon  it  to  less  than  the  period  provided  by  statute 
(Riddelsbarger  v.  Hartford  Ins.  Co.,  7  Wall.  389,  19  L.  Ed. 
257,  and  the  authorities  to  the  same  effect  are  numerous),  yet 
in  all  these  cases  the  limitation  is  sustained  only  because  it 
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is  reasonable  and  for  the  protection  of  the  parties,  and  is  in- 
serted in  the  policy  itself,  so  that  the  insured  and  his  bene- 
ficiary shall  have  full  notice  of  it  and  be  advised  of  it.  So 
far  as  we  have  been  able  to  find,  the  only  cases  upholding  it 
are  those  wherein  the  penalty  of  forfeiture  or  avoidance  of 
the  policy  specifically  is  expressed  in  the  policy  itself  as  the 
penalty  for  failure  to  bring  the  action  within  the  time  limited. 
There  is  no  penalty  attached  for  failure  to  comply  with  the 
provision  that  "no  suit  shall  be  brought  on  this  policy  after 
two  years,"  and  it  is  analogous  to  the  usual  one  in  policies 
which  require  proofs  to  be  made  or  notices  given  within  a  cer- 
tain time  after  loss,  and  failure  to  furnish  such  proofs  within 
the  exact  time  is  often  excused  by  the  circumstances  of  the 
case,  and  unless  there  is  an  express  provision  in  the  policy 
avoiding  it  or  forfeiting  it  for  failure  to  furnish  proofs  within 
the  time,  the  courts  refuse  to  declare  a  forfeiture.  Steele  v. 
German  Ins.  Co.,  93  Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85. 
To  the  same  effect,  and  also  holding  that  where  there  are  cir- 
cumstances and  conditions,  obstacles  or  causes  preventing  or 
rendering  impossible  the  performance  of  the  act  within  the 
time  stipulated,  the  act  may  be  performed  thereafter,  and  the 
beneficiary  will  be  excused  for  the  failure  if  done  within  a 
reasonable  time  thereafter,  or  within  the  time  stipulated  after 
the  cause  preventing  prior  compliance  ceases — each  case  is 
to  be  determined  according  to  its  nature  and  circumstances. 
Woodmen  Ace.  Assn.  v.  Pratt,  62  Neb.  673,  89  Am.  St.  Rep. 
777,  87  N.  W.  546,  55  L.  R.  A.  291 ;  Mum  v.  Standard  L.  & 
Ace.  Ins.  Co.,  26  Utah,  69,  99  Am.  St.  Rep.  830,  72  Pac.  182, 
62  L.  R.  A.  485.  In  this  case  of  ours,  the  suit  was  commenced 
and  in  course  of  prosecution  before  the  limitation  was  known 
to  the  beneficiary;  she  had  no  knowledge  of  any  other  than 
the  four  or  five  year  limitations  then  provided  by  statute,  and 
was  proceeding  with  all  due  diligence  to  prosecute  the  suit. 
To  forfeit  the  policy  under  such  circumstances  where  the  de- 
fense is  purely  technical  would  be  shocking  to  our  sense  of 
justice,  inexcusable,  and  unreasonable.  Woodmen  Ace.  Assn. 
v.  Pratt,  62  Neb.  673,  89  Am.  St.  Rep.  777,  87  N.  W.  546,  55 
L.  R.  A.  293.  Some  states  hold  such  limitation  fixing  a 
shorter  period  than  that  prescribed  by  statute  of  the  state  to 
be  against  public  policy  and  void.  Union  Cent.  Life  Ins.  Co. 
v.  Spinks,  119  Ky.  261,  83  S.  W.  615,  84  S.  W.  1160 ;  Barnes 
v.  McMurtry,  29  Neb.  184,  45  N.  W.  285;  Georgia  Masonic 
Ins.  Co.  v.  Davis,  63  Ga.  471. 
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The  defendant  company,  by  its  conduct  as  detailed  in  the 
complaint,  has  estopped  itself  to  plead  this  short  limitation 
by  way  of  demurrer.    Limitations  as  to  the  time  of  bringing 
suits  on  contracts  of  insurance  are  not  to  be  applied  with  the 
same  rigidity  as  statutes  of  limitation.    Jackson  v.  Fid.  <£ 
Cos.  Co.,  75  Fed.  359.,  21  C.  C.  A.  394.    The  supreme  court 
of  the  United  States,  while  not  receding  from  the  rule  laid 
down  in  the  Riddelsbarger  case,  has  in  later  cases  distinctly 
held  that  such  limitations  contained  in  policies  of  insurance 
may  be  waived  by  the  company ;  such  waiver  need  not  be  in 
writing,  and  it  may  arise  from  such  a  course  of  conduct  on 
the  part  of  the  company  as  will  equitably  estop  it  from  plead- 
ing the  prescribed  limitation  in  bar  of  a  suit  by  the  insured. 
Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S.  299,  10  Sup.  Ct. 
1019,  34  L.  Ed.  408  (413).    It  is  held  by  the  better  line  of 
authorities  that  any  conduct  on  the  part  of  the  insurer  tend- 
ing to  mislead  the  insured  and  to  cause  him  to  delay  suing 
until  after  the  limitation  has  expired  constitutes  a  waiver  of 
the  limitation.    De  Farconnet  v.  Western  Ins.  Co.,  110  Fed. 
405  (reading  p.  410).    While  many  of  the  cases  hold  that 
some  active  steps  like  holding  out  hope  of  adjustment  are  re- 
quired to  constitute  a  waiver  of  the  limitation  by  the  com- 
pany, yet  they  also  hold  that  concealment  from  the  insured  of 
the  knowledge  of  a  by-law  or  provision  in  the  application 
requiring  suit  t6  be  brought  within  a  certain  time  is  also  a 
waiver.    Metropolitan  Ace.  Assn.  v.  Froiland,  161  HI.  30,  52 
Am.  St.  Rep.  359,  43  N.  E.  766 ;  and  where  the  company  with- 
holds the  policy  and  conceals  and  withholds  information  as 
to  its  terms,  the  limitations  expressed  by  the  policy  do  not 
apply.     Taylor  v.  Glens  Falls  Ins.  Co.,  44  Fla.  273,  32  South. 
887  (889).    Under  such  circumstances  it  amounts  to  a  waiver 
of  the  limitation.     Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102 
Fed.  19  (p.  26),  41  C.  C.  A.  263;  American  Cent.  Ins.  Co.  v. 
Simpson,  43  111.  App.  98  (103). 

Walter  Bennett,  for  Appellee. 

Limitations  by  the  terms  of  the  contract  of  the  time  within 
which  action  may  be  brought  is  a  valid  provision,  and  controls 
the  statutory  limitation.  Riddelsbarger  v.  Hartford  Ins.  Co., 
7  Wall.  389,  19  L.  Ed.  257 ;  Express  Co.  v.  Caldwell,  21  Wall. 
269,  22  L.  Ed.  556 ;  Lee  v.  Union  Cent.  Ins.  Co.,  22  Ky.  Law 
Rep.  1712,  56  S.  W.  724 ;  Smith  v.  Herd,  110  Ky.  56,  60  S. 
W.  841,  1121 ;  Owen  v.  Insurance  Co.,  87  Ky.  571,  10  S.  W. 
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119.  Infancy  of  the  beneficiary  is  no  defense  to  the  limita- 
tion of  time  in  the  policy  within  which  action  may  be  brought. 
O'Laughlin  v.  Union  Cent.  Ins.  Co.,  11  Fed.  280,  3  McCrary, 
643;  Suggs  v.  Travelers9  Ins.  Co.,  71  Tex.  579,  9  S.  W.  676, 
1  L.  B.  A.  847 ;  Mead  v.  Phoenix  Ins.  Co.,  68  Kan.  432,  104 
Am.  St.  Bep.  412,  75  Pac.  475,  64  L.  B.  A.  79 ;  May  on  Insur- 
ance, sec.  478.  The  contract  of  insurance  is  voluntary,  and 
the  terms  of  the  policy  must  be  strictly  complied  with  to  war- 
rant recovery.  Riddelsbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
390,  19  L.  Ed.  257 ;  Class  v.  Walker  etc.,  66  Mo.  32.  The 
limitation  in  the  contract  goes  to  the  right  and  not  simply 
to  the  remedy.  Craig  v.  Hartford  Fire  Ins.  Co.,  Fed.  Cas.  No. 
3375,  1  Blackf.  280.  One  who  accepts  a  policy  of  insurance, 
which  refers  to  another  document  and  makes  it  a  part  of  such 
policy,  is  bound  by  the  terms  of  such  document,  though  he 
never  saw  it  and  had  no  knowledge  of  its  provisions.  Connor 
v.  Manchester  A.  Co.,  130  Fed.  743,  65  C.  C.  A.  127,  70  L.  B. 
A.  106.  The  insurance  company  owed  no  duty  to  assured  to 
notify  her  of  the  fact  of  the  limitation.  Pml  v.  Fidelity  etc. 
Co.,  186  Mass.  413, 104  Am.  Bep.  594,  71  N.  E.  801.  The  fact 
that  the  company  had  possession  of  the  document  containing 
the  limitation  does  not  prevent  pleading  such  limitation. 
Lewis  v.  Metropolitan  Life  Ins.  Co.,  180  Mass.  317,  62  N.  E. 
369.  Where  fraud  is  alleged  to  defeat  a  contract,  the  facts 
constituting  the  fraud  and  deceit  must  be  alleged  with  direct- 
ness and  certainty.  History  Co.  v.  Dougherty,  3  Ariz.  387,  29 
Pac.  649 ;  Goodwin  v.  Ooodwin,  59  Cal.  560. 

NAVE,  J. — Lillie  S.  Gill  brought  suit  against  the  Man- 
hattan Life  Insurance  Company  to  recover  on  a  policy  insur- 
ing the  life  of  her  deceased  husband.  The  policy,  set  forth  in 
the  complaint,  recites,  among  other  considerations  for  the  in- 
surance, that  it  is  issued  "in  consideration  of  the  application 
for  this  insurance,  and  the  statements  and  covenants  therein 
contained,  which  are  a  part  of  this  contract."  The  applica- 
tion, also  set  forth  in  the  complaint,  contains  the  following: 
"It  is  expressly  agreed  on  behalf  of  the  applicant  and  of  any 
person  who  shall  have  or  claim  any  interest  in  any  policy 
issued  upon  this  application  ....  that  no  suit  shall  be 
brought  against  the  company  upon  such  policy  after  the  ex- 
piration of  two  years  from  the  time  that  the  cause  of  action 
shall  have  accrued."  This  action  was  instituted  after  the  ex- 
piration of  two  years  from  the  time  of  the  accrual  of  the  cause 
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thereof.  A  special  demurrer  was  interposed  by  the  defend- 
ant, setting  up  that  the  action  is  barred  by  the  terms  of  the 
contract  sued  upon.  The  demurrer  was  sustained,  and  judg- 
ment thereon  rendered  against  the  plaintiff.  From  this  judg- 
ment, plaintiff  has  appealed.  The  sole  issue  is  the  correctness 
of  the  ruling  on  the  demurrer. 

Plaintiff  alleges  in  her  complaint  that  at  the  time  of  the 
accrual  of  the  cause  of  action  she  was  under  the  age  of  twenty- 
one  years,  and  that  she  attained  her  majority  within  less  than 
two  years  prior  to  the  institution  of  the  action.  She  avers 
also  that  the  defendant  purposely  and  willfully  concealed 
from  her  the  contents  of  the  application  made  by  the  deceased 
for  the  purpose  of  inducing  her  to  delay  the  bringing  of  the 
suit  until  after  the  two  years  mentioned  in  the  application  had 
expired,  and  did  purposely,  willfully,  and  with  intent  to  de- 
fraud her  induce  her  to  delay  the  bringing  of  this  action  until 
more  than  two  years  had  elapsed  after  her  cause  of  action  had 
accrued ;  that  she  has  never  been  able  to  obtain  an  inspection 
of  the  application;  and  that  the  copy  attached  to  the  com- 
plaint is  a  copy  of  said  application  as  furnished  to  her  by  the 
defendant  after  repeated  demands  therefor,  and  that  the  same 
was  not  furnished  to  her  until  after  the  lapse  of  the  two  years 
mentioned  in  the  application.  No  act  of  the  defendant  is 
pleaded  tending  to  prevent  the  plaintiff  from  acquiring  knowl- 
edge of  the  contents  of  the  application,  or  to  induce  her  to 
delay  suit. 

1.  It  is  settled  in  this  jurisdiction  that  an  agreement  in  a 
contract  of  insurance  limiting  the  time  within  which  an  action 
may  be  brought  thereon  to  a  period  less  than  that  prescribed 
by  the  statute  of  limitations  will  be  enforced.  Riddelsbarger 
v.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)    389,  19  L.  Ed.  257. 

2.  It  is  also  determined  in  this  jurisdiction  by  authority 
specifically  to  the  point,  as  well  as  by  the  elemental  law  of 
contracts,  that  terms  may  be  incorporated  in  the  policy  of  in- 
surance by  reference,  and  that,  when  so  incorporated,  they  will 
be  enforced  as  part  of  the  contract  of  insurance.  Connor  v. 
Manchester  Assur.  Co.,  130  Fed.  743,  65  C.  C.  A.  127,  70  L. 
E.  A.  106. 

3.  The  limitation  upon  this  action  being  a  matter  of  con- 
tract, and  not  a  matter  of  statute,  it  applies  to  an  infant  as 
effectually  as  to  one  who  has  attained  majority.  Mead  v. 
Phoenix  Ins.  Co.,  68  Kan.  432,  104  Am.  St  Rep.  412,  75  Pac. 
475,  64  L.  R.  A.  79. 
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4.  Appellant  contends  that  the  complaint  is  not  obnoxious 
to  demurrer  by  reason  of  the  allegation  that  defendant  con- 
cealed from  plaintiff  the  contents  of  the  application,  and,  with 
intent  to  defraud,  induced  her  to  delay  the  suit.  Appellee 
urges  that  these  allegations  are  of  that  variety  denominated 
''conclusions  of  law"  as  distinguished  from  allegations  of  ulti- 
mate facts.  The  line  of  separation  between  a  conclusion  of 
law  and  an  allegation  of  ultimate  fact  is  as  uncertain  as  the 
lines  separating  the  cardinal  colors  in  the  spectrum.  The  dis- 
tinction between  them  in  matters  of  pleading  more  commonly 
is  made  where,  coupled  with  allegations  of  fact,  are  allegations 
of  conclusions,  or  inferences  from  the  facts.  Where  matters 
are  so  pleaded,  it  is  unquestionable  that  a  demurrer  to  the 
pleading  does  not  admit  these  inferences.  The  court  draws 
the  inferences  from  the  facts  as  pleaded  and  ignores  the 
pleaded  inferences.  Dillon  v.  Barnard,  21  Wall.  (U.  S.)  430, 
22  L.  Ed.  673 ;  United  States  v.  Ames,  99  U.  S.  35,  25  L.  Ed. 
295.  On  the  other  hand,  an  allegation  which,  if  the  details  of 
fact  were  set  forth,  might  properly  be  held  to  be  a  conclu- 
sion inferred  from  those  details,  may,  when  unaccompanied  by 
details,  very  properly  be  held  to  be  a  pleading  of  ultimate 
fact,  and  not  obnoxious  to  demurrer.  If  the  adverse  party 
desires  fuller  details,  either  for  information  or  to  lay  a  foun- 
dation for  a  demurrer,  he  should  attack  such  a  pleading 
by  motion.  Phillips  v.  Smith,  post,  p.  309,  95  Pac.  91. 
In  the  pleading  before  us  the  allegation  of  concealment 
may,  in  this  light,  be  said  to  be  the  allegation  of  an  ulti- 
mate fact;  so  also  the  allegation  that  the  defendant  induced 
the  plaintiff  to  delay.  The  defect  in  the  averment  consists, 
not  in  that  these  are  averments  of  inferences,  but  that  they 
are  averments  of  facts  which,  unsupported  by  other  facts,  are 
not  sufficient  upon  which  to  predicate  relief  for  the  plaintiff 
from  the  contractual  consequence  of  delay.  No  fact  appears 
in  the  complaint  which  cast  upon  the  defendant  a  duty  to  ad- 
vise the  plaintiff  as  to  the  contents  of  the  application  for  the 
insurance.  The  adverbs  " purposely"  and  "willfully"  add 
nothing  to  the  charge  that  the  defendant  concealed  the  con- 
tents of  the  application,  for  to  conceal  means  purposely  to 
keep  from  sight  or  discovery.  While  it  is  a  rule  of  code  prac- 
tice that  a  pleading  shall  liberally  be  construed  with  a  view 
to  obtaining  substantial  justice  between  the  parties,  yet,  on  the 
other  hand,  complete  defect  of  averment  cannot  be  supplied 
by  construction.    The  original  application  manifestly  became 
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a  part  of  the  records  of  the  defendant  company.  Doubtless  it 
was  "purposely  and  willfully  concealed"  among  the  records  of 
the  defendant  company  from  plaintiff,  and  from  all  the  world 
except  its  custodians.  It  is  not  averred  that  any  artifice  was  re- 
sorted to  to  induce  the  plaintiff  to  overlook  the  application; 
while  the  only  allegation  with  respect  to  an  endeavor  upon  her 
part  to  procure  a  copy  thereof  is  coupled  with  the  information 
also  that  she  obtained  it.  The  insurance  policy  itself,  as  we  have 
noted,  made  express  reference  to  the  application  so  that  plain- 
tiff was  put  upon  notice  of  its  contents.  Similarly  the  allega- 
tion that  the  defendant  induced  plaintiff  to  delay  the  bringing 
of  the  action  must  be  disposed  of.  Mere  characterization  of  the 
act  as  being  "with  intent  to  defraud  the  plaintiff"  does  not 
charge  fraud.  Cochise  County  v.  Copper  Queen  C.  M.  Co.,  8 
Ariz.  233,  71  Pac.  946.  Such  an  adverbial  phrase  may  suffi- 
ciently define  the  purpose  of  the  defendant,  but  the  purpose 
of  the  defendant  is  of  no  moment  if  its  acts  were  not  such 
in  law  as  to  perpetrate  fraud.  Pullman's  Palace  Car  Co.  v. 
Mo.  Pac.  Ry.  Co.,  115  U.  S.  596,  6  Sup.  Ct.  194,  29  L.  Ed.  499. 
It  may  be  conceded  by  virtue  of  this  allegation  in  the  com- 
plaint that  by  some  action  or  inaction  on  the  part  of  the  com- 
pany plaintiff  was  led  to  delay  the  institution  of  this  suit; 
but,  in  absence  of  an  averment  of  the  facts  by  which  she  was 
so  led,  it  cannot  be  determined  that  the  defendant  perpetrated 
a  fraud  upon  her,  or  is  for  any  reason  estopped  to  take  ad- 
vantage of  her  delay.  The  allegations  indeed  are  open  to  the 
interpretation  that  the  cause  of  plaintiff's  delay  was  the  con- 
cealment from  her  of  the  terms  of  the  application,  under  which 
interpretation  the  allegation  that  she  was  induced  to  delay 
the  suit  would  fall  with  the  allegation  that  the  contents  of 
the  application  were  concealed  from  her.  There  is  nothing  to 
suggest  that  even  the  earliest  of  her  "repeated  demands"  for 
a  copy  of  the  application  was  made  before  the  action  was 
barred. 

It  follows  that  the  demurrer  was  properly  sustained,  and 
that  the  judgment  must  be  affirmed. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur.    DOAN,  J., 
dissents. 
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[Civil  No.  971.    Filed  May  25,  1907.] 
[90  Pae.  333.] 

OLD  DOMINION  COPPER  MINING  AND  SMELTING 
COMPANY,  Plaintiff  and  Appellant,  v.  NELLIE  HAV- 
ERLY,  Defendant  and  Appellee. 

1.  Public  Lands — Land  Officers'  Decisions — Conclusive. — In  the  ab- 
sence of  fraud,  imposition  or  mistake,  a  decision  of  the  United  States 
Land  Department  officials  upon  a  contest  to  determine  whether  land 
taken  up  under  a  homestead  entry  was  mineral  and  not  agricultural 
is  binding  on  the  courts  of  the  country,  and  not  subject  to  collat- 
eral attack  in  ejectment  by  either  party  to  the  contest. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.  Reversed  and  remanded,  with  direction 
to  enter  judgment  for  plaintiff. 

In  1883  one  Andre  Maurel  went  upon  unoccupied  public 
land  of  the  United  States  in  Gila  county,  Arizona,  and  in  con- 
formity with  the  laws  then  in  force  staked  out  and  located  a 
tract  of  one  hundred  and  sixty  acres  of  land,  and  filed  in  the 
public  records  of  the  county  a  notice  that  he  had  settled  upon 
and  improved  the  said  premises,  with  a  view  of  availing  him- 
self of  the  homestead  or  pre-emption  laws  of  the  United 
States.  Some  years  thereafter  a  man  named  Tidwell  built  a 
house  upon  unoccupied  public  land  immediately  south  of  Mau- 
rel's  premises,  as  designated  by  his  corner  stakes  and  bound- 
ary line,  and  a  daughter  of  his  named  Nellie,  who  lived  with 
him,  afterward  married  a  man  named  Haverly,  and  continued 
to  live  in  the  same  house.  In  1900  one  William  J.  Roberts 
located  a  lode  mining  claim  south  of  Maurel's  homestead 
premises,  including  within  its  surface  boundaries  the  ground 
on  which  the  Haverly  house  was  standing.  In  December, 
1900,  Roberts  gave  a  quitclaim  deed  to  Mrs.  Haverly,  releas- 
ing and  quitclaiming  the  surface  ground  on  which  the  house 
was  standing,  but  especially  reserving  the  minerals  and  rights 
of  mining  under  said  surface.  In  1901  a  government  sur- 
vey was  extended  over  these  lands,  and  at  once  thereafter 
Maurel  entered  the  land  as  a  homestead,  and  applied  for 
patent.  The  survey  established  the  south  line  of  the  legal 
subdivisions,  practically  covered  by  the  possessory  right  there- 
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tofore  held  by  Maurel,  some  distance  south  of  the  line  estab- 
lished by  Maurel  in  1883,  and,  when  entry  and  application 
for  patent  was  made,  it  was  made  by  the  legal  subdivisions 
as  established  by  the  government  survey,  and  included  within 
its  external  boundaries  the  mining  claim  located  by  Roberts, 
on  which  were  the  house  and  premises  occupied  by  the  said 
Nellie  Haverly.    Nellie  Haverly  and  the  grantee  of  Roberts 
(who  had  sold  the  mining  claim)  contested  the  issuance  of  a 
patent  to  Maurel  for  that  part  of  the  land  covered  by  the 
mining  claim  on  the  ground  that  the  land  was  mineral,  and 
not  agricultural,  and  therefore  could  not  be  patented  as  a 
homestead,  and  that  it  had  been,  prior  to  the  homestead  entry* 
segregated  from  the  public  domain  by  the  mineral  location  of 
Roberts.     The  officers  in  the  local  United  States  Land  Office 
decided  against  the  contestants,  and  on  appeal  to  the  Commis- 
sioner of  the  General  Land  Office  their  decision  was  affirmed* 
and,  on  further  appeal  to  the  Secretary  of  the  Interior,  the 
decision  of  the  commissioner  was  affirmed,  after  which  the 
final  receiver's  receipt  for  the  homestead  entry  was,  on  July 
7,  1904,  given  to  Maurel,  and  a  patent  for  the  land  was,  on 
the  second  day  of  May,  1905,  issued  to  him.     On  the  thirteenth 
day  of  April,  1905,  Maurel  sold  and  conveyed  to  the  appel- 
lant herein  the  south  part  of  said  homestead  premises,  and  on 
the  eighteenth  day  of  April,  1905,  the  appellant  brought  an 
action  in  ejectment  against  Nellie  Haverly  and  others  for  the 
possession  of  the  Haverly  house  and  premises.     The   other 
defendants  disclaimed,  and  Nellie  Haverly  filed  her  answer 
May  31,  1905,  in  which  she  admitted  the  corporate  character 
of  the  plaintiff,  and  denied  its  ownership  of  the  premises  in 
dispute,  and  further   denied   that  she   wrongfully   withheld 
possession  thereof  from  plaintiff,  or  was  wrongfully  or  unlaw- 
fully in  possession  of  the  same.     On  December  19,  1905,  when 
the  case  came  on  for  trial,  Nellie  Haverly  filed  an  amended 
answer.     In  paragraphs  6  to  14,  inclusive,  of  the  amended 
answer,  she  alleged  the  location  of  the  premises  by  Maurel 
in  1883,  his  holding  the  same  as  a  possessory  right  thereafter 
as  hereinbefore  stated,  and  that  the  premises  thus  held  did 
not  include  the  premises  occupied  by  her;  the  location  of  the 
mining  claim  in  1809  by  Roberts,  and  his  quitclaim  deed  to 
her  of  the  surface  ground  occupied  by  her  house;  the  min- 
eral character  of  the  land,  and  Maurel  *s  knowledge  of  such 
mineral  character;  the  knowledge  of  the  plaintiff  of  these 
facts  at  the  time  it  became  Maurel's  grantee;  the  extension 
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southward  of  the  south  line  of  Maurel's  premises,  in  1901 
after  the  survey,  to  the  south  boundary  line  of  the  legal  sub- 
divisions in  which  such  possessory  right  had  been  located,  and 
the  inclusion  thereby  within  the  boundary  lines  of  the  said 
homestead  entry  of  the  premises  in  dispute  after  their  loca- 
tion as  a  mining  claim  by  Roberts ;  the  occupancy  of  the  prem- 
ises by  her,  and  the  value  of  the  improvements  thereon.  On 
the  same  day  this  amended  answer  was  filed  the  plaintiff  filed 
and  presented  a  motion  to  strike  out  paragraphs  6  to  14,  in- 
clusive, on  the  ground  of  the  irrelevancy  of  the  allegations 
contained  in  said  paragraphs  to  any  issue  in  the  action,  and 
also  a  general  demurrer  to  them  on  the  ground  of  their  in- 
sufficiency to  constitute  a  defense.  The  motion  and  the  de- 
murrer were  on  the  same  day  argued,  and  the  court  denied 
the  motion,  and  overruled  the  demurrer.  Plaintiff  then  filed 
its  motion  for  a  continuance,  supported  by  the  affidavit  of 
Maurel,  grantor  of  the  land,  to  the  effect  that  the  premises 
in  dispute  were  included  in  the  homestead  patent  issued  by 
the  United  States  to  the  affiant  on  May  2,  1905;  that  both 
Nellie  Haverly,  the  defendant,  and  J.  C.  Evans,  mentioned 
in  the  defendant's  answer  as  the  grantee  of  Roberts,  had  con- 
tested said  homestead  entry  for  said  land  in  the  United  States 
Land  Office;  that  in  said  contest  Nellie  Haverly  relied  upon 
the  same  claim  set  up  by  her  in  paragraph  9  of  her  answer 
filed  in  this  case,  and  said  Evans  relied  upon  the  mineral  loca- 
tion referred  to  in  defendant's  answer,  being  the  same  land 
that  was  attempted  to  be  located  by  Roberts,  the  grantor  of 
said  Evans  and  Haverly,  under  which  location  the  defendant 
claims  in  this  action  her  right  and  title  to  the  premises  in 
dispute ;  that  in  said  contest  case  the  officers  of  the  land  office 
rendered  separate  decisions  based  upon  the  evidence  then  and 
there  produced,  which  decisions  were  adverse  to  the  contest- 
ants, and  which  are  conclusive  upon  the  said  Nellie  Haverly 
as  against  her  contention  in  said  amended  answer  that  the 
lands  covered  by  said  mineral  claims  are  mineral  lands,  and 
that  said  decisions  were  afterward  confirmed  by  the  Commis- 
sioner of  the  General  Land  Office  and  by  the  Secretary  of  the 
Interior;  that  certified  copies  of  the  decisions  of  the  land 
office  are  material  as  evidence  in  this  case,  and  if  plaintiff  is 
given  time  to  receive  said  copies,  it  will  prepare  and  file  a 
plea  in  bar  to  this  portion  of  defendant's  answer;  that  due 
diligence  has  been  used  to  obtain  said  certified  copies;  that 
plaintiff  was  informed  by  wire  that  the  certified  copies  were 
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then  being  prepared  in  the  United  States  Land  Office;  that 
the  same  could  not  be  received  in  time  to  be  used  at  the  trial 
unless  the  case  be  continued  for  a  term  of  days  sufficient  to 
enable  plaintiff  to  receive  them  from  the  land  office  at  Phoenix ; 
and  that  such  testimony  cannot  be  obtained  from  any  other 
source.  The  court  overruled  and  denied  the  said  motion  for 
continuance  upon  the  ground  that  under  the  holding  of  the 
supreme  court  of  Arizona  in  Kansas  City  M.  M.  Co.  v.  Clay, 
3  Ariz.  326,  29  Pac.  9,  such  decisions  could  not  be  within  the 
jurisdiction  of  the  land  office,  and  that  it  seemed  clear  that 
the  court  would  have  to  exclude  this  testimony,  if  offered, 
whereupon  the  case  was  immediately  called  for  trial,  a  jury 
was  impaneled,  and  upon  their  verdict  a  judgment  was  ren- 
dered for  the  defendant,  a  motion  for  a  new  trial  was  denied. 
and  an  appeal  has  been  brought  to  this  court. 

George  J.  Stoneman,  and  Herring  &  Sorin,  for  Appellant. 

The  homestead  patent  issued  by  the  United  States  to  Andre 
Maurel  conveyed  the  legal  title,  and  is  impregnable  to  col- 
lateral attack.  Quinby  v.  Conlon,  104  U.  S.  420,  26  L.  Ed. 
800 ;  fiarden  v.  Northern  Pac.  B.  B.  Co.,  154  U.  S.  288,  14 
Sup.  Ct.  1030,  38  L.  Ed.  992;  Heath  v.  Wallace,  138  U.  S. 
573,  585,  11  Sup.  Ct.  380,  34  L.  Ed.  1063 ;  French  v.  Fyan, 
93  U.  S.  169,  23  L.  Ed.  812 ;  Noble  v.  Union  River  Logging 
Co.,  147  U.  S.  167,  13  Sup.  Ct.  271,  37  L.  Ed.  123;  Erhardl 
v.  Hogaboon,  115  U.  S.  67,  5  Sup.  Ct.  1157,  29  L.  Ed.  346; 
Steel  v.  St.  L.  Smelting  &  Refining  Co.,  106  U.  S.  447,  1  Sup. 
Ct.  389,  27  L.  Ed.  226;  St.  L.  Smelting  &  Refining  Co.  v. 
Kemp,  104  U.  S.  636,  26  L.  Ed.  875 ;  United  Slates  v.  Winona 
&  St.  P.  R.  Co.,  61  Fed.  948-957,  15  C.  C.  A.  96. 

The  decisions  of  the  land  department  upon  matters  of 
fact,  such  as  the  character  of  the  land  for  which  a  patent  is 
sought,  are,  in  the  absence  of  fraud,  conclusive  and  binding 
upon  the  courts  of  the  country.  Shaw  v.  Kellogg,  170  U.  S. 
312,  18  Sup.  Ct.  632,  42  L.  Ed.  1050;  Barden  v.  Northern 
Pac.  R.  Co.,  supra;  Johnson  v.  Drew,  171  U.  S.  93,  18  Sup. 
Ct.  800,  43  L.  Ed.  88;  Heath  v.  Wallace,  supra;  Catholic 
Bishop  Nesqitally  v.  Oibbon,  158  U.  S.  155,  15  Sup.  Ct.  779, 
39  L.  Ed.  931 ;  Steel  v.  Refining  Co.,  106  U.  S.  447,  1  Sup. 
Ct.  389,  27  L.  Ed.  226 ;  United  States  v.  Budd,  144  U.  S.  154, 
12  Sup.  Ct.  575,  36  L.  Ed.  388 ;  Lee  v.  Johnson,  116  U.  S.  48, 
6  Sup.  Ct.  249,  29  L.  Ed.  570;  Vance  v.  Burbank,  101  U.  S. 
514,  25  L.  Ed.  929;  Moss  v.  Dowman,  176  U.  S.  413,  20  Sup. 
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Ct.  429,  44  L.  Ed.  526 ;  Carter  v.  Thomson,  65  Fed.  329 ;  Gard- 
ner v.  Bonestell,  180  U.  S.  362,  21  Sup.  Ct.  399,  45  L.  Ed. 
574;  Quinby  v.  CorUan,  supra;  Buena  Vista  Petroleum  Co. 
v.  Tulare  Oil  &  Min.  Co.,  67  Fed.  226 ;  Scott  v.  hockey  Inv. 
Co.,  60  Fed.  34;  Black  on  Judgments,  sec.  530;  Jeffords  v. 
Hine,  2  Ariz.  162,  11  Pac.  351 ;  Ferry  v.  Street,  4  Utah,  521, 
7  Pac.  712,  11  Pac.  571 ;  Wiseman  v.  Eastman,  21  Wash.  163, 
57  Pac.  398. 

E.  J.  Edwards,  for  Appellee. 

The  homestead  patent  issued  to  Andre  Maurel,  purporting 
to  cover  the  land  in  dispute,  conveyed  no  title  to  the  land 
in  controversy,  said  land  being  at  the  time  known  mineral 
land.  Iron  S.  M.  Co.  v.  Mike  Starr  G.  &  S.  M.  Co.,  143  U. 
S.  394,  12  Sup.  Ct.  543,  36  L.  Ed.  201;  Garrard  v.  Silver 
Peak  M.  Co.,  94  Fed.  983,  36  C.  C.  A.  603;  Deffeback  v. 
Hawke,  115  U.  S.  392,  6  Sup.  Ct.  95,  29  L.  Ed.  423 ;  Silver 
Bow  Min.  Co.  v.  Clark,  5  Mont.  378,  5  Pac.  570 ;  Talbott  v. 
King,  6  Mont.  76,  9  Pac.  434;  2  Lindley  on  Mines,  2d  ed., 
sec.  720,  p.  1304. 

The  decision  of  the  land  department  in  granting  patent  for 
placer  mining  claims,  townsites,  homesteads,  etc.,  is  not  con- 
clusive of  the  fact  that  there  were  no  known  lode  claims  exist- 
ing at  the  time  of  the  issuance  of  patent.  Moyle  v.  Bullene, 
7  Colo.  App.  308,  44  Pac.  69 ;  Butte  City  Smoke-House  Lode 
Cases,  6  Mont.  397,  12  Pac.  858 ;  Kansas  City  M.  &  M.  Co.  v. 
Clay,  3  Ariz.  326,  29  Pac.  9 ;  Deffeback  v.  Hawke,  115  U.  S. 
392,  6  Sup.  Ct.  95,  29  L.  Ed.  423. 

DOAN,  J. — The  assignments  of  error  in  this  case,  more  than 
thirty  in  number,  present  many  questions  of  interest,  but  the 
one  question  that  is  controlling  in  the  case,  and  that  will 
determine,  or  render  unnecessary,  the  consideration  of  the 
others,  is  whether  the  finding  of  fact  relative  to  the  character 
of  this  land  made  by  the  officers  of  the  land  department  in 
a  contest  brought  by  the  defendant  herein,  and  the  owner  of 
the  mining  claim  under  which  she  claims  title,  upon  the  ap- 
plication for  patent  for  the  said  tract  under  homestead  entry 
thereof  in  1901  in  which  the  land  was  claimed  by  one  party 
to  be  mineral  and  by  the  other  agricultural  is  conclusive,  or 
whether  the  patent  issued  to  the  agricultural  claimant  on  such 
finding  by  the  department  can  be  collaterally  attacked  in  this 
case,  and  the  same  issues  of  fact  retried  in  the  district  court 
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that  were  formerly  tried  before  the  land  department,  and 
secondarily,  whether  the  decision  of  this  court  in  the  Clay 
case  is  controlling  in  the  determination  of  this  question. 

The  Secretary  of  the  Interior  is  charged  with  the  super- 
vision of  the  public  business  of  the  United  States  relating  to 
the  public  lands,  including  mines.  Rev.  Stats.  441  (U.  S. 
Comp.  Stats.  1901,  p.  252).  The  Commissioner  of  the  General 
Land  Office  is  required  to  perform,  under  the  direction  of  the 
Secretary  of  the  Interior,  all  executive  duties  appertaining 
to  the  surveying  and  sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public  lands,  and  also 
such  as  relate  to  the  issuing  of  patents  for  all  grants  of  lands 
under  the  authority  of  the  government.  Rev.  Stats.  453  (U. 
S.  Comp.  Stats.  1901,  p.  257).  The  land  department  of  the 
United  States  then,  including  in  that  term,  the  Secretary  of 
the  Interior,  the  Commissioner  of  the  General  Land  Office, 
and  their  subordinate  officers,  constitutes  a  special  tribunal, 
under  these  and  other  provisions  of  the  laws  of  the  United 
States,  vested  with  the  judicial  power  to  hear  and  determine 
the  claims  of  all  parties  to  the  public  lands  it  is  authorized 
to  dispose  of,  and  to  execute  its  judgments  by  conveyances  to 
the  parties  entitled  to  them.  In  every  case  there  must,  in  the 
nature  of  things,  be  a  decision  of  questions  of  fact  and  ques- 
tions of  law.  A  certificate  or  patent  is  the  record  evidence 
of  the  judgment  of  this  tribunal,  and  it  necessarily  follows 
that,  when  such  a  judgment  is  rendered  in  a  case  within  the 
jurisdiction  of  the  land  department,  it  is,  like  the  judgment 
of  other  tribunals,  vested  with  judicial  powers,  impervious  to 
collateral  attack.  United  States  v.  Winona  &  St.  P.  R.  B. 
Co.,  67  Fed.  948,  15  C.  C.  A.  96.  The  well-settled  rule  being 
that  the  decision  of  the  department,  and  the  patent  as  the 
record  evidence  of  that  decision,  is,  in  the  absence  of  fraud 
or  imposition,  conclusive  in  a  case  within  the  jurisdiction  of 
the  department,  and  there  being  in  the  case  at  bar  no  evi- 
dence or  allegation  of  fraud,  it  presents  the  one  question  of 
jurisdiction:  Did  the  department  have  power  to  issue  the 
patent  to  Maurel,  and  jurisdiction  to  determine  the  questions 
upon  which  its  issue  depended!  The  test  of  jurisdiction  is 
whether  the  department  had  the  authority  to  enter  upon  the 
inquiry,  not  whether  its  determination  resulting  therefrom 
was  right  or  wrong. 

Revised  Statutes  of  the  United  States,  chapter  5,  sec- 
tion  2289    ct   seq.    (U.    S.    Comp.    Stats.    1901,    p.    1388), 
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as  amended  by  Act  of  March  3,  1891,  chapter  561,  26  Stat. 
1095  (U.  S.  Comp.  Stats.  1901,  p.  1535),  which  repealed 
the  laws  in  regard  to  pre-emption,  provides  in  detail  for  ac- 
quisition under  homestead  entry  of  any  unappropriated  pub- 
lic lands  of  the  United  States  other  than  mineral.  Revised 
Statutes  of  the  United  States,  chapter  6,  section  2318  et  seq. 
(U.  S.  Comp.  Stats.  1901,  p.  1423),  provides  for  the  acquisi- 
tion of  title  to  unappropriated  mineral  lands  belonging  to  the 
United  States,  and  sets  forth  at  considerable  length  the  mode 
of  procedure  in  acquiring  such  title.  These  chapters,  which, 
as  amended  in  1891,  embody  the  law  that  was  in  force  in 
1899  and  thereafter,  during  which  time  the  proceedings  were 
had  in  regard  to  this  land,  intrust  the  disposal  of  both  classes 
of  lands  to  the  land  department,  and  provide  that  the  issues 
of  fact  that  arise  in  all  cases  in  regard  to  the  patenting  of 
agricultural  or  mineral  lands,  whether  in  a  contest  between 
different  claimants  for  agricultural  lands,  or  between  differ-  • 
ent  claimants  for  mineral  lands,  or  in  a  contest  between  claim- 
ants for  the  same  tract  of  land,  in  which  one  party  may  claim  • 
as  agricultural,  and  the  other  as  mineral,  any  public  land  of 
the  United  States,  shall  be  submitted  to  the  determination  of 
the  proper  officials  of  the  land  department.  Their  findings  on 
all  issues  of  fact  in  cases  thus  submitted  to  them  for  deter- 
mination are  made  conclusive  the  same  as  judgments  of  courts 
of  record,  and  can  only  be  collaterally  attacked  when  invalid 
by  reason  of  fraud,  in  their  procurement.  Wilcox  v.  Jock- 
son,  13  Pet.  (U.  S.)  511,  10  L.  Ed.  264;  Barnard's  Heirs  v. 
Ashley's  Heirs  et  al.,  18  How.  (U.  S.)  44,  15  L.  Ed.  285; 
Lytle  et  al.  v.  State  of  Arkansas,  9  How.  (U.  S.)  332,  13  L. 
Ed.  153;  Johnson  v.  Towsley,  13  Wall.  (U.  S.)  72,  20  L.  Ed. 
485;  Warren  v.  Van  Brunt,  19  Wall.  (U.  S.)  653,  22  L.  Ed. 
219 ;  Shepley  et  al.  v.  Cowan  et  al,  91  U.  S.  340,  23  L.  Ed 
424 ;  Moore  v.  Bobbins,  96  U.  S.  535,  24  L.  Ed.  848 ;  Heath  v. 
Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380,  34  L.  Ed.  1063. 
There  have  been  cited  as  exceptions  to  this  rule  cases  in  which 
patents  have  been  issued  for  lands  that  had  been  previously 
disposed  of,  and  were,  therefore,  not,  at  the  date  of  patent, 
unappropriated  public  lands  of  the  United  States,  and  cases 
in  which  land  patented  under  certain  laws  had  been  thereto- 
fore, by  act  of  Congress,  specially  reserved  or  exempted  from 
patent  under  such  laws,  and  therefore  the  patents  issued  by 
the  land  department  had  been,  in  these  instances,  held  to  be 
void  as  being  in  excess  of  its  jurisdiction. 
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In  the  case  of  Kansas  City  M.  &  M.  Co.  v.  Clay,  3  Ariz. 
326,  29  Pac.  9,  to  which  we  have  referred  as  the  "  Clay  case,  *  * 
a  tract  of  land  had  been  pre-empted  under  sections  2257  and 
2258,  Revised  Statutes  of  the  United  States,  then  in  force, 
which  provided:  "Section  2257:  All  lands  belonging  to  the 
United  States,  to  which  the  Indian  title  has  been  or  may  here- 
after be  extinguished,  shall  be  subject  to  the  right  of  pre- 
emption, under  the  conditions,  restrictions,  and  stipulations 
provided  by  law.  Section  2258:  The  following  classes  of 
lands,  unless  otherwise  specially  provided  for  by  law,  shall 
not  be  subject  to  the  rights  of  pre-emption,  to  wit:  Lands  on 
which  are  situated  any  known  salines  or  mines.,,  Within  the 
external  boundaries  of  said  tract,  and  before  its  pre-emption, 
a  gold  and  silver  mine  had  been  located  and  worked  for  its 
minerals,  and  after  the  receipt  of  patent  under  pre-emption 
the  patentee  Clay  brought  suit  against  the  mining  company 
operating  the  said  mine  for  the  value  of  certain  ores  taken 
from  said  land  by  it,  and  for  an  injunction  to  restrain  it  from 
working  the  mineral-bearing  veins  and  ledges,  and  from  tak- 
ing ores  therefrom.  The  company  alleged  in  its  answer  that 
so  much  of  the  land  as  was  contained  within  the  boundaries 
of  the  two  mineral  locations  on  which  they  were  operating 
the  mine  at  that  time  had  been  located  under  the  mineral 
laws  of  the  United  States,  and  opened  up  as  a  mine  before 
the  application  for  pre-emption,  and  was  therefore  not  con- 
veyed to  the  patentee,  by  reason  of  the  provision  of  section 
2258  above  cited,  which  especially  provides  that  "lands  on 
which  are  situated  any  known  salines  or  mines  shall  not  be 
subject  to  the  rights  of  pre-emption."  Nothing  in  the  record 
indicated  that  any  proceeding  was  had  in  the  land  office  to 
determine  the  facts  relative  to  the  existence  or  nonexistence 
of  any  known  mines  on  this  land  at  the  time  of  the  issue  of 
patent.  It  does  not  appear  that  the  mining  company  had 
knowledge  of  the  application  for  the  issuance  of  the  patent, 
or  that  any  protest  or  contest  was  inaugurated  in  the  land 
office  to  put  in  issue  the  existence  or  nonexistence  thereof  as 
a  question  of  fact.  This  court  held  that:  "Upon  the  existence 
of  the  fact  whether  or  not  the  land  contained  'known  salines 
or  mines,'  by  section  2258  depended  the  right  to  purchase 
that  particular  piece  of  land,  and  the  right  of  the  land  de- 
partment to  sell  it.  If  it  was  the  policy  of  the  law  to  leave 
the  determination  of  both  these  questions  to  the  land  depart- 
ment from  the  ex  parte  proof  of  the  claimant,  it  seems  strange 
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that  nothing  was  said  in  the  act  as  to  proof  of  the  matter. 
We  cannot,  therefore,  assent  to  this  view  that  it  is  a  fact  to 
be  shown  at  the  time  of  the  application  that  the  land  does  or 
does  not  contain  known  mines,  and  that  the  patent  is  conclu- 
sive upon  that  point.  We  conclude,  therefore,  that  the  exemp- 
tion of  'known  salines  or  mines'  under  the  pre-emption  law* 
should  be  construed  as  preventing  the  obtaining  under  the 
act  of  any  title  to  such  mines  as  are  known  to  exist  at  the 
date  of  application  for  patent,  and  hence  as  constituting  one 
of  the  exceptions  to  the  conclusiveness  of  a  patent  to  the  pub- 
lic domain  mentioned  by  the  court  in  Smelting  Co.  v.  Kemp, 
for  the  want  of  authority  or  power  in  the  land  department 
to  pass  by  pre-emption  patent  the  title  of  the  government  to 
such  mines.  .  .  .  For  the  reasons  stated,  we  hold,  therefore, 
that  the  court  erred  in  not  permitting  the  defendant  to  prove 
that  at  the  time  of  the  application  for  patent  by  Blackburn, 
under  his  pre-emption  entry,  there  was  upon  the  land  de- 
scribed in  the  patent  a  known  mine  of  gold  and  silver-bearing 
quartz,  and  that  the  same  had  been  prior,  thereto  located  and 
worked  for  its  minerals.' '  A  careful  reading  of  sections  2257 
and  2258,  Revised  Statutes  of  the  United  States,  and  of  the 
decision  as  above  cited,  shows  that  we  held  in  that  case  that 
in  a  suit  that  was  brought  by  a  pre-emptor  for  the  value  of 
the  precious  metals  that  had  been  and  were  then  being  taken 
from  a  known  mine  that  was  contained  within  the  tract  of 
land  pre-empted,  the  owner  of  the  said  known  mine  should 
be  permitted  to  come  into  court  and  prove  that  the  mine  from 
which  such  metals  were  being  extracted  was  a  knowji  mine, 
and  had  been  located  and  worked  as  such  for  its  minerals 
prior  to  its  pre-emption,  and  we  held  this  upon  the  reasoning 
that  section  2258  of  the  statute  providing  for  pre-emption 
specially  exempted  from  the  right  of  pre-emption  lands  on 
which  were  situated  any  known  salines  or  mines,  and  we  con- 
clude from  the  fact  that  nothing  was  said  in  the  act  as  to 
proof  in  the  land  department  in  regard  to  the  existence  or 
nonexistence  of  such  mines  that  it  was  not  the  policy  of  the 
law  to  submit  that  question  to  the  land  department  for  de- 
termination, and  we  therefore  construed  the  express  exemp- 
tion in  the  act  of  such  mines  from  the  right  of  pre-emption 
as  preventing  the  obtaining  under  the  pre-emption  law  of  any 
title  to  such  mines ;  and  hence,  upon  it  being  indisputably  es- 
tablished that  a  known  mine  did  exist  at  the  time  of  patent, 
and  had  been  in  existence  prior  to  the  application  for  pre- 
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emption,  within  the  boundaries  of  the  tract  of  land  patented 
under  such  pre-emption  entry,  we  held  that  the  officers  of  the 
land  department  had  no  authority  to  issue  a  patent  for  the 
land  on  which  the  mine  was  situated,  for  the  reason  that  it 
was  not  subject  to  entry  under  the  pre-emption  law,  having 
been  previously  reserved,  and  that  this  want  of  power  might 
be  proved  by  the  defendant  in  an  action  at  law.  Morton  v. 
Nebraska,  21  Wall.  (U.  S.)  660,  22  L.  Ed.  639;  Polk  v.WendaZ, 
9  Cranch  (U.  S.),  99,  3  L.  Ed.  665;  Minter  v.  Crommelin,  18 
How.  (U.  S.)  88,  15  L.  Ed.  279. 

In  a  similar  case,  Burfenning  v.  Chicago  etc.  Ry.  Co.,  163 
U.  S.  321,  16  Sup.  Ct.  1018,  41  L.  Ed.  175,  the  United  States 
supreme  court,  speaking  by  Mr.  Justice  Brewer,  said:  "It 
has  undoubtedly  been  affirmed  over  and  over  again  that  in  the 
administration  of  the  public  land  system  of  the  United  States 
questioDs  of  fact  are  for  the  consideration  and  judgment  of 
the  land  department,  and  that  its  judgment  thereon  is  final. 
Whether,  for  instance,  a  certain  tract  is  swamp  land  or  not, 
saline  land  or  not,  mineral  land  or  not,  presents  a  question 
of  fact  not  resting  on  record,  dependent  on  oral  testimony; 
and  it  cannot  be  doubted  that  the  decision  of  the  land  de- 
partment, one  way  or  the  other,  in  reference  to  these  ques- 
tions, is  conclusive  and  not  open  to  relitigation  in  the  courts, 
except  in  those  cases  of  fraud,  etc.,  which  permits  any  deter- 
mination to  be  re-examined.  Johnson  v.  Towsley,  13  Wall. 
(U.  S.)  72,  20  L.  Ed.  485;  St.  Louis  Smelt  &  Ref.  Co.  v. 
Kemp,  104  U.  S.  636,  26  L.  Ed.  875;  Steel  v.  St.  Louis  Smell. 
&  Ref.  Co.,  106  U.  S.  447,  1  Sup.  Ct.  389,  27  L.  Ed.  226 ; 
Wright  v.  Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  985,  30  L.  Ed. 
1039 ;  Heath  v.  Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380,  34 
L.  Ed.  1063 ;  McCormick  v.  Hayes,  159  U.  S.  332,  16  Sup.  Ct. 
37,  40  L.  Ed.  171.  But  it  is  also  equally  true  that  when  by 
act  of  Congress  a  tract  of  land  has  been  reserved  from  home- 
stead and  pre-emption,  or  dedicated  to  any  special  purpose, 
proceedings  in  the  land  department  in  defiance  of  such  reser- 
vation or  dedication,  although  culminating  in  a  patent,  trans- 
fer no  title,  and  may  be  challenged  in  an  action  at  law.  In 
other  words,  the  action  of  the  land  department  cannot  over- 
ride the  express  will  of  Congress,  or  convey  away  public  lands 
in  disregard  or  defiance  thereof.  St.  Louis  Smelt.  &  Ref.  Co. 
v.  Kemp,  104  U.  S.  636,  646,  26  L.  Ed.  875,  879 ;  Wright  v. 
Roseberry,  121  U.  S.  488,  519,  7  Sup.  Ct.  985,  30  L.  Ed.  1039 ; 
Doolan  v.  Carr,  125  U.  S.  618,  8  Sup.  Ct.  1228,  31  L.  Ed.  844; 
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Davis  v.  Wiebbold,  139  U.  S.  507,  529,  11  Sup.  Ct.  628,  35 
L.  Ed.  238,  246 ;  Knight  v.  United  Land  Assn.,  142  U.  S.  161, 
12  Snp.  Ct.  258,  35  L.  Ed.  974." 

In  the  cases  of  Kansas  City  M.  &  M.  Co.  v.  Clay  and  Bur- 
fenning  v.  Railway  Co.,  the  patents  were  issued  by  the  land 
department  in  excess  of  its  jurisdiction,  and  were,  therefore, 
invalid,  as  would  have  been  the  judgment  of  any  court  of 
record  under  similar  conditions.  The  Clay  case  is  distinctly 
different  from  the  case  at  bar;  in  this  the  jurisdiction  of  the 
department  is  not  questioned,  and  our  rulings  in  the  former 
case  are,  for  that  reason,  not  determinative  of  any  issues  pre- 
sented in  the  case  now  under  consideration. 

Counsel  for  the  appellee  has  cited  as  further  exceptions  to 
the  conclusiveness  of  the  findings  of  fact  by  the  land  depart- 
ment, and  its  decision  thereon,  cases  arising  under  townsite 
entries,  and  patents  for  placer  claims.  Section  16,  Act  of 
March  3,  1891,  chapter  561,  1  Revised  Statutes  Supplement, 
945,  provides:  "That  townsite  entries  may  bex  made  by  in- 
corporated towns  and  cities  on  the  mineral  lands  of  the  United 
States,  but  no  title  shall  be  acquired  by  such  towns  or  cities 
to  any  vein  of  gold,  silver,  cinnabar,  copper,  or  lead,  or  to 
any  valid  mining  claim,  or  possession  held  under  existing 
law."  Section  2329,  United  States  Revised  Statutes  (U.  S. 
Comp.  Stats.  1901,  p.  1432),  provides  that:  "Claims  usually 
called  'placers,'  including  all  forms  of  deposit,  excepting 
veins  of  quartz,  or  any  other  rock  in  place,  shall  be  subject 
to  entry  and  patent,  under  like  circumstances  and  conditions, 
and  upon  similar  proceedings,  as  are  provided  for  vein  or 
lode  claims."  Section  2333,  United  States  Revised  Statutes 
(U.  S.  Comp.  Stats.  1901,  p.  1433),  provides  that:  "Where 
the  same  person,  association  or  corporation  is  in  possession 
of  a  placer  claim,  and  also  a  vein  or  lode  included  within 
the  boundaries  thereof,  application  shall  be  made  for  a  patent 
for  the  placer  claim,  with  a  statement  that  it  includes  such 
vein  or  lode,  and  in  such  case  a  patent  shall  issue  for  the 
placer  claim  subject  to  the  provisions  of  this  chapter,  includ- 
ing such  vein  or  lode,  upon  the  payment  of  five  dollars  per 
acre  for  such  vein  or  lode  claim,  and  twenty-five  feet  of  sur- 
face on  each  side  thereof;  the  remainder  of  the  placer  claim 
or  any  placer  claim  not  embracing  any  vein  or  lode  claim, 
shall  be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per 
acre,  together  with  all  costs  of  proceedings ;  and  where  a  vein 
or  lode,  such  as  is  described  in  section  twenty-three  hundred 
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and  twenty,  is  known  to  exist  within  the  boundaries  of  the 
placer  claim,  an  application  for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for  the  vein  or  lode 
claim,  shall  be  construed  as  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim;  but  where  the  existence  of  a  vein  or  lode 
in  a  placer  claim  is  not  known,  the  patent  for  the  placer  claim 
shall  convey  all  valuable  minerals  and  other  deposits  within 
the  boundaries  thereof." 

A  careful  examination  of  all  the  cases  arising  under  these 
laws  that  have  been  cited  in  the  briefs  of  counsel,  or  that  have 
come  to  our  knowledge,  has  disclosed  no  exception  to  the  gen- 
eral rule  that  a  tract  of  land  may  be  entered  and  patented 
as  a  townsite  even  though  containing  mineral  lands  within  its 
limits.  The  patent  of  such  townsite  is  inoperative  as  to  all 
lands  known  at  the  time  to  be  valuable  for  their  minerals,  or 
discovered  to  be  such  before  their  occupation  or  improvement 
for  residence  or  business  purposes  under  the  townsite  patent ; 
but  such  townsite  patent  conveys  good  title  to  all  land  within 
its  limits  except  that  known  at  the  time  to  be  mineral,  and 
therefore  conveys  title  to  mineral  subsequently  discovered  in 
lands  in  possession  of  a  grantee  under  such  townsite  patent. 
Deffeback  v.  Ilawke,  115  U.  S.  392,  6  Sup.  Ct.  95,  29  L.  Ed. 
423 ;  M oyle  v.  Bullene,  7  Colo.  App.  308,  44  Pac.  69 ;  Davis 
v.  Weibbold,  139  U.  S.  507,  11  Sup.  Ct.  628,  35  L.  Ed.  238; 
Butte  City  Smoke-house  Lode  Cases,  6  Mont.  397, 12  Pac.  858 ; 
Talbott  v.  King,  6  Mont.  76,  9  Pac.  434 ;  Silver  Bow  M.  dt 
M.  Co.  v.  Clark,  5  Mont.  378,  5  Pac.  570;  Tombstone  Town- 
site  Cases,  2  Ariz.  272,  15  Pac.  26.  It  is  also  the  rule  that 
a  placer  patent  conveys  good  title  to  all  land  within  its  limits 
except  any  mineral  vein  or  lode  that  is  known  to  exist  within 
the  boundaries  of  such  placer  claim  at  the  time  application 
for  patent  is  made,  and  for  which  the  appellant  for  such 
placer  patent  does  not  include  an  application  for  patent  as 
a  vein  or  lode  claim.  Iron  Silver  M.  Co.  v.  Mike  &  Starr,  143 
U.  S.  394,  12  Sup.  Ct.  543,  36  L.  Ed.  201.  It  will  be  ob- 
served that  patents  for  townsites  and  placer  claims,  either 
expressly  exclude  in  their  terms  any  conveyance  of  title  to  the 
mineral  lands  in  question,  or  are  issued  under  a  law  that  pro- 
vides that,  while  they  convey  title  to  all  other  lands  within 
their  limits,  they  do  not  convey  title  to  such  mines,  mineral 
lands,  or  mining  claims.  The  department  does  not  take  juris- 
diction of  the  determination  of  these  facts,  but  issues  the 
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patents  with  these  qualifications,  and  leaves  the  conditions 
that  exist  at  the  time  of  application  and  patent  to  be  estab- 
lished and  the  facts  relative  thereto  to  be  determined  there- 
after. It  is  proper,  therefore,  for  the  court,  in  a  subsequent 
action,  to  determine  just  what  any  patent  thus  issued  con- 
veys, or  what  may,  as  a  matter  of  fact,  be  excluded  from  its 
conveyance,  and  while  these  cases  are  cited  as  exceptions  to  the 
rule,  and  are  frequently  designated  as  attacks  upon  the  patent, 
they  are  not  properly  such. 

The  establishment  of  a  valid  mining  claim  within  the  limits 
of  a  townsite  patent,  or  of  a  known  vein  or  lode  within  the 
limits  of  a  placer  patent,  does  not  affect  either  the  validity 
or  conclusiveness  of  such  patent,  because  the  department  in 
issuing  the  patent  took  no  action  and  made  no  ruling  upon 
the  inclusion  in  or  the  exclusion  from  the  said  patent  of  the 
mine  or  claim  in  question,  but  issued  the  patent  subject  to 
the  establishment  thereafter  in  the  proper  forum  of  the  facts 
that  should  determine  such  inclusion  or  exclusion,  and  such 
action  is  simply  a  judicial  determination  as  to  the  true  intent 
and  effect  of  such  patent,  and  not  an  attack  upon  its  con- 
clusiveness or  validity.  In  the  case  of  patenting  vein  or  lode 
mining  claims,  or  homesteads  on  agricultural  lands,  the  de- 
partment pursues  a  different  course.  In  such  a  case  it  is 
vested  with  and  exercises  jurisdiction  to  determine  the  char- 
acter of  the  lands,  and,  upon  such  determination,  either  issues 
or  refuses  to  issue  the  patent.  And  such  determination,  in 
the  absence  of  fraud,  imposition,  or  mistake,  is  conclusive  and 
binding  on  the  courts  of  the  country,  and  is  not  subject  to  re- 
view by  any  other  department  of  the  government  or  any  court. 
Gardner  v.  Bonestell,  180  U.  S.  362,  21  Sup.  Ct.  399,  45  L. 
Ed.  574 ;  Heath  v.  Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380, 
34  L.  Ed.  1063 ;  Jeffords  v.  Eine,  2  Ariz.  162,  11  Pac.  351 ;  2 
Black  on  Judgments,  530. 

The  case  at  bar  presents  no  exception  to  the  general  rule. 
The  patent  that  was  produced  by  the  plaintiff  on  the  trial  as 
the  record  evidence  of  the  decision  by  the  proper  officers  of 
the  land  department  on  the  issues  tendered  in  the  court  be- 
low was  final  and  conclusive.  To  hold  that  the  losing  litigant 
before  the  department  could  ignore  the  final  judgment  of  that 
tribunal,  and  again  submit  to  a  district  court  and  a  jury  in 
this  case  the  very  same  issues  that  were  there  tried  and  deter- 
mined, would  be  subversive  of  the  principle  that  litigation 
must  have  an  end,  and  that  the  owners  of  property  are  en- 
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titled  to  find  protection  under  a  judgment  when  it  has  been 
regularly  and  fairly  obtained  in  the  proper  forum. 

The  rulings  of  the  trial  court  upon  the  demurrer  and  the 
various  motions  presented,  and  the  submission  to  the  jury  of 
the  issues  of  fact  under  the  instructions  given,  were  based 
upon  the  theory  that  the  decision  of  this  court  in  the  Clay 
case  was  controlling  and  conclusive  as  to  the  issues  arising 
in  this  case.  In  this  the  court  was  in  error,  and,  as  the  rec- 
ord shows  the  plaintiff's  title  to  the  land  in  controversy  to 
have  been  clearly  established,  the  case  is  reversed  and  re- 
manded, and  the  lower  court  is  directed  to  enter  judgment 
for  the  plaintiff. 

SLOAN,  J. — I  concur  in  the  opinion  of  Mr.  Justice  Doan, 
but  deem  it  proper  to  add  something  to  the  views  therein 
expressed. 

There  is  a  clear  distinction  to  be  made  between  cases  of 
patents  issued  under  the  pre-emption  act  and  the  homestead 
act  prior  to  the  amendment  of  1891,  and  patents  issued  under 
the  latter  act  since  its  amendment,  as  regards  their  conclu- 
siveness as  to  the  existence  or  nonexistence  of  known  mines 
within  the  boundaries  of  the  lands  conveyed  by  such  patents 
at  the  time  of  their  issuance.  Under  the  former  acts  there 
were  reserved  from  entry  certain  definite,  easily  ascertain- 
able, and  specific  parts  of  the  public  domain;  as,  land  in- 
cluded within  the  limits  of  incorporated  towns,  and  known 
mines.  Since  the  amendment  of  1891  the  only  reservation  is 
that  contained  in  section  2302,  Revised  Statutes  (U.  S.  Comp. 
Stats.  1901,  p.  1410),  reading:  "Nor  shall  any  mineral  lands 
be  liable  to  entry  and  settlement  under  its  provisions.' '  The 
term  "mineral  lands"  is  one  of  broader  significance  than 
"known  mines."  Cosmos  Exploration  Co.  v.  Grey  Eagle  Oil 
Co.  (C.  C),  104  Fed.  20.  The  term  "mineral  lands"  refers 
to  a  class  of  lands,  rather  than  specific  tracts  easily  ascertain- 
able, not  only  by  the  land  department,  but  by  the  appli- 
cants themselves.  This  distinction,  while  not  clearly  made, 
seems  to  underlie  the  decisions  on  this  subject;  so  that  the 
cases  which  hold  that  patents  obtained  under  the  pre-emption 
acts  to  land  containing  known  mines  are  void  for  want  of 
jurisdiction  and  may  be  collaterally  attacked  are  distinguish- 
able from  those  holding  that  the  determination  of  the  land 
department  as  to  the  mineral  character  of  the  lands  con- 
veyed is  conclusive,  and  that  patents  issued  to  such  lands  will 
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not  be  subject  to  such  attack;  the  distinction  being  that  in 
the  former  there  was  such  a  carving  out  and  segregation  of 
certain  specific  tracts  that  the  land  department  is  held  to  be 
without  authority,  not  only  to  grant  the  title  of  the  govern- 
ment, but  also  to  conclusively  decide  the  question  of  its  right 
to  issue  patents.  In  the  latter,  the  reservation  being  of  a 
class  of  lands,  it  is  not  only  within  the  province,  but  is  made 
a  duty  required  of  the  land  department  to  make  the  classi- 
fication; and  its  action  in  that  matter,  being  within  its  juris- 
diction, is  conclusive. 

This  is  the  distinction  which  in  my  view  is  to  be  made 
between  the  case  at  bar  and  the  Burfenning  case,  and  also 
the  Clay  case. 

CAMPBELL,  J. — I  concur  in  the  result  reached  in  this 
case,  but  desire  briefly  to  state  my  view  of  the  question  of 
law  involved. 

Whether  or  not  the  judgment  of  the  land  department  as 
evidenced  by  its  patent  to  a  given  tract  of  public  land  is  con- 
clusive and  not  open  to  collateral  attack  depends  upon 
whether  it  had  jurisdiction  of  the  proceedings  leading  up  to 
the  patent.  If  the  question  to  be  determined  by  it  is  one  of 
law,  its  patent  is  not  conclusive ;  if  one  of  fact,  it  is  conclusive 
and  is  not  open  to  collateral  attack.  The  difficulty  is  to  deter- 
mine from  the  opinions  of  the  supreme  court  of  the  United 
States  what  is  a  question  of  fact  in  such  cases. 

I  have  reached  the  conclusion  from  careful  consideration 
of  the  two  leading  cases  in  which  the  land  department  was 
held  to  be  without  jurisdiction  (Morgan  v.  Nebraska,  and 
Burfenning  v.  Chicago  etc.  Ry.  Co.)  that  where  the  records 
of  the  land  department  show,  and  they  are  not  disputed,  or 
are  indisputable,  that  land  is  of  a  certain  character,  the 
power  to  convey  by  patent  is  a  question  of  law,  and  if  the 
land  department  grants  such  land  in  defiance  of  law  it  is 
without  jurisdiction;  but  where  the  question  to  be  deter- 
mined by  the  land  department  is  whether  certain  facts  ex- 
ist— for  instance  whether  there  was  at  the  time  of  applica- 
tion for  patent  a  known  "mine,"  or  the  ground  was  in  fact 
known  to  be  mineral  or  swamp  land — and  these  facts  must 
be  established  by  parol  testimony,  outside  of  the  record,  the 
determination  of  these  facts,  as  evidenced  by  the  patent,  is 
conclusive. 
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I  am  therefore  unable  to  concur  in  the  view  that  this  case 
may  be  reversed  without  overruling  the  holding  of  the  Clay 
case. 

KENT,  C.  J. — I  am  not  entirely  in  accord  with  my  asso- 
ciates in  their  views  as  to  the  Clay  case,  nor  in  the  reasoning 
by  which  they  distinguish  that  case  from  the  one  before  ns. 
Under  the  authority  of  the  Burfenning  case  it  would  seem 
as  though  the  Clay  case  must  be  upheld,  unless  the  decision 
in  the  Burfenning  case  was  based  upon  the  ground  that 
there  the  facts  appeared  of  record  to  the  land  department, 
and  were  therefore  not  to  be  established  by  parol  testimony. 
Certain  expressions  in  that  case  seem  to  afford  ground  for 
believing  that  the  decision  was  so  based.  If  so,  it  would  not 
be  authority  for  the  Clay  case.  The  various  decisions  of  the 
supreme  court  of  the  United  States  are  difficult  of  reconcilia- 
tion, and  give  us  no  clear  and  authoritative  expression  upon 
which  we  may  rely,  as  determinative  of  the  question  whether, 
under  such  a  state  of  facts  as  existed  in  the  Clay  case,  the 
land  department  had,  or  had  not,  jurisdiction  to  determine 
the  questions  involved. 

In  the  case  before  us,  however,  there  can  be  no  questioo 
that  the  land  department  had  jurisdiction  to  enter  upon  and 
determine  the  question  of  fact  in  issue,  and  that  such  de- 
termination is  conclusive.  I  therefore  concur  with  Mr.  Jus- 
tice Doan  in  the  views  expressed  by  him  as  to  the  case  before 
us,  and  the  result  reached. 


[Criminal  ffo.  243.    Filed  May  25,  1907.] 
[90  Pac.  322.] 

In  the  Matter  of  the  Application  of  EDUARDO  RAMIREZ 

for  a  Writ  of  Habeas  Corpus. 

1.  Habeas  Corpus — Extradition — Evidence — Sufficiency — Jurisdic- 
tion.— Upon  the  hearing  of  proceedings  for  extradition,  where  there 
was  no  legal  evidence  to  prove  the  commission  of  the  crime  charged, 
the  judge  of  the  district  court,  sitting  as  a  United  States  commis- 
sioner, exceeded  his  jurisdiction  in  holding  the  petitioner  for  extra- 
dition. 
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HABEAS  CORPUS  proceedings  by  Eduardo  Ramirez. 
Petitioner  discharged. 

Reversed.    Opinion,  215  U.  S.  398. 

The  necessary  facts  are  stated  in  the  opinion. 

Selim  M.  Franklin,  and  Alberto  Morales,  for  Petitioner. 

J.  L.  B.  Alexander,  United  States  District  Attorney,  and 
Charles  Blenman,  Opposed. 

PER  CURIAM. — This  matter  is  before  us  on  a  writ  of 
habeas  corpus  and  a  writ  of  certiorari.  The  record  shows 
that  the  judge  of  the  district  court,  sitting  as  a  commissioner 
under  extradition  proceedings,  upon  the  hearing  before  him, 
held  the  evidence  sufficient  to  sustain  the  charge ;  the  further 
proceedings  on  extradition  being  suspended  pending  this  ap- 
plication under  the  writ  of  habeas  corpus. 

"The  settled  rule  is  that  the  writ  of  habeas  corpus  can- 
not perform  the  office  of  a  writ  of  error,  and  that,  in  extradi- 
tion proceedings,  if  the  committing  magistrate  has  jurisdic- 
tion of  the  subject  matter  and  of  the  accused,  and  the  offense 
charged  is  within  the  terms  of  the  treaty  of  extradition,  and 
the  magistrate,  in  arriving  at  a  decision  to  hold  the  ac- 
cused, has  before  him  competent  legal  evidence  on  which  to 
exercise  his  judgment  as  to  whether  the  £acts  are  sufficient 
to  establish  the  criminality  of  the  accused  for  the  purposes 
of  extradition,  such  decision  cannot  be  reviewed  on  habeas 
corpus,  Ornelas  v.  Ruiz,  161  U.  S.  502,  508,  16  Sup.  Ct.  689, 
40  L.  Ed.  787,  and  cases  cited ;  Bryant  v.  United  States,  167 
U.  S.  104,  17  Sup.  Ct.  744,  42  L.  Ed.  94.  The  statute  in  re- 
spect of  extradition  gives  no  right  of  review  to  be  exercised 
by  any  court  or  judicial  officer,  and  what  cannot  be  done 
directly  cannot  be  done  indirectly  through  the  writ  of  habeas 
corpus.  The  court  issuing  the  writ  may,  however,  '  inquire 
and  adjudge  whether  the  commissioner  acquired  jurisdiction 
of  the  matter,  by  conforming  to  the  requirements  of  the^x 
treaty  and  the  statute,  whether  he  exceeded  his  jurisdiction, 
and  whether  he  had  any  legal  or  competent  evidence  of  facts 
before  him,  on  which  to  exercise  a  judgment  as  to  the  crimi- 
nality of  the    accused.    But    such  court  is   not  to  inquire 

XI  Arii.— 17 


,/ 


258  In  re  Ramirez.  [11  Ariz. 

whether  the  legal  evidence  of  facts  before  the  commissioner 
was  sufficient  or  insufficient  to  warrant  his  conclusion': 
Blatchford,  J.,  In  re  Stupp,  12  Blatchf.  501,  Fed.  Cas.  No. 
13,563 ;  Ornelas  v.  Ruiz,  161  U.  S.  508,  16  Sup.  Ct.  689,  40  L. 
Ed.  787."  Terlinden  v.  Ames,  184  U.  S.  270,  22  Sup.  Ct. 
484,  46  L.  Ed.  534. 

We  are  of  the  opinion  that  the  offense  charged  is  within 
the  terms  of  the  treaty  of  extradition,  that  the  committing 
magistrate  had  jurisdiction  of  the  subject  matter  and  of  the 
accused,  and  that  the  complaint  is  sufficient.  The  evidence 
connecting  the  petitioner  with  the  offense  charged  is  not 
wholly  satisfactory ;  but,  assuming  that  there  is  sufficient  evi- 
dence to  connect  the  petitioner  with  the  commission  of  the 
acts  complained  of  and  with  the  uttering  or  passing  of  the 
documents  in  question,  we  are,  nevertheless,  of  the  opinion 
that  there  is  no  competent,  legal  evidence  of  the  fact  of  the 
forgery  itself  of  the  documents  in  question,  upon  which  the 
commissioner  might  properly  exercise  his  judgment  as  to 
whether  the  facts  were  sufficient  to  establish  the  criminality 
of  the  petitioner ;  and  there  having  been  no  legal  evidence  be- 
fore the  commissioner,  or  before  us,  of  facts  tending  to  prove 
the  commission  of  the  offense  charged,  to  wit,  the  crime  of 
forgery,  the  judge  of  the  district  court  exceeded  his  juris- 
diction in  holding  the  petitioner  for  extradition. 

The  petitioner  will  be  discharged  from  custody,  unless  the 
authorities  prosecuting  the  proceedings  desire  to  take  an  ap- 
peal to  the  supreme  court  of  the  United  States,  in  which  casf 
the  petitioner  will  be  remanded  to  the  custody  of  the  marshal, 
to  be  released  upon  his  giving  bail  in  the  sum  of  $25,000, 
under  the  provisions  of  rule  34  of  the  supreme  court  of  the 
United  States.    6  Sup.  Ct.  iii. 

SLOAN,  J.,  not  having  heard  the  argument,  did  not  partici- 
pate; nor  CAMPBELL,  J.,  who  sat  as  commissioner. 
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[Civil  No.  974.    Piled  June  18,  1907.J 
[90  Pac.  601.] 

ALLAN  R.  ENGLISH  et  ux.,  Defendants  and  Appellants, 
v.  THE  TERRITORY  OP  ARIZONA  at  the  Relation 
and  to  the  Use  of  JOHN  W.  BOGAN,  Treasurer  and 
Ex  Officio  Tax  Collector  in  and  for  the  County  of  Pima, 
Territory  of  Arizona,  Plaintiff  and  Appellee. 

1.  Municipal  Corporations — Special  Assessments — Penalties  —  In- 
terest— Not  Allowed  on  Attorney's  Fees. — A  judgment  in  a 
suit  to  collect  a  delinquent  special  assessment  for  municipal  im- 
provements should  allow  the  statutory  four  per  cent  penalty  only 
on  the  amount  of  the  recovery,  exclusive  of  the  attorney  fee  of 
twenty-five  per  cent  of  the  judgment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge. 

ON  REHEARING. 

For  former  opinion,  see  ante,  p.  87. 

Modified  and  affirmed. 

James  Reilly,  W.  P.  Miller,  and  A.  C.  Baker,  for  Appel- 
lants. 

S.  L.  Kingan,  John  B.  Wright,  and  Wm.  M.  Lovell,  for 
Appellee. 

PER  CURIAM. — We  have  carefully  reviewed  the  ques- 
tions raised  by  this  appeal  in  the  lurht  of  the  supplemental 
briefs  filed  upon  the  rehearing,  but  find  no  reason  to  change 
our  views  and  decision  as  expressed  in  the  opinion  written 
by  Mr.  Justice  Sloan  upon  the  original  submission  of  the 
cause.  Our  attention  has  been  called,  however,  to  a  provi- 
sion of  the  judgment  which  allows  the  statutory  penalty  of 
four  per  cent  upon  the  full  amount  of  the  recovery,  includ- 
ing the  attorney  fee  of  twenty-five  per  cent  of  the  judgment. 
We  think  that  the  statutes  contemplate  that  such  penalty 
shall  be  computed  only  upon  the  amount  of  the  recovery, 
exclusive  of  the  attorney's  fee. 
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The  judgment  will  be  modified,  by  limiting  the  computa- 
tion of  the  four  per  cent  penalty  to  the  amount  of  the  judg- 
ment, excluding  the  attorney's  fee;  and,  as  so  modified,  the 
judgment  will  be  affirmed. 

DOAN  and  CAMPBELL,  JJ.,  not  participating. 


[Civil  No.  990.    Filed  Jane  18,  1907.] 
[90  Pae.  601.] 

MARIA  O.  OTERO,  Plaintiff  and  Appellant,  v.  JOSEPH 
J.  OTERO  et  al.,  Defendants  and  Appellees. 

L  Appeal  and  Error — Record — Suiticienoy —  Review  —  Evidence.— 
Where  assignments  of  error  are  directed  at  a  ruling  of  the  court, 
excluding  from  evidence  an  order  of  the  probate  court  offered  in 
evidence  by  the  plaintiff,  and  such  instrument  so  rejected  is  not 
brought  before  the  appellate  court  by  the  record,  the  ruling  of  the 
court  may  nevertheless  be  reviewed  where  the  trial  court  by  its  find- 
ings of  fact  set  forth  its  action  with  reference  to  this  offer  of  evidence 
in  sufficient  detail. 

« 

2.  Administrators — Probate  Court — Jurisdiction — Discharge  or  Ad- 
ministrator —  Unadministered  Estate  —  Second  Administra- 
tion— Ret.  Stats.  Ariz.  1901,  pars.  1597-1663,  Construed. — Para- 
graph 1597,  supra,  provides  that  final  settlement  of  an  estate  shall 
not  prevent  a  subsequent  issue  of  letters  of  administration  when 
other  property  of  this  estate  is  discovered.  Paragraph  1662,  supra, 
provides  that  petitions  for  administration  must  be  in  writing,  signed 
by  the  petitioner,  stating  the  facts  that  are  essential  to  give  the 
court  jurisdiction,  to  wit,  the  death  of  the  decedent,  his  residence  and 
existence  of  property  of  the  estate  within  the  jurisdiction  of  the 
court.  A  petition  in  compliance  with  paragraph  1663  was  filed 
where  the  administrator  of  the  estate  of  plaintiff's  husband  had 
been  discharged  by  order  of  the  court  at  the  final  term,  plaintiff 
and  others  petitioning  the  court  to  set  aside  the  order  discharging 
the  administrator  and  to  require  him  to  proceed  with  the  adminis- 
tration and  distribution  of  the  property  not  before  administered 
upon.  Such  petition  was  granted  by  the  court.  Held,  that  the 
order  of  the  court  discharging  the  administrator  was  a  final  order, 
and  the  court  had  lost  jurisdiction  of  the  case  at  a  subsequent  term. 
But  the  petition  to  administer  upon  the  unadministered  estate  gave 
the  court  jurisdiction  to  order  an  administration  and  distribution 
so  that  the  administrator  was  acting  in  fact  under  his  second  ap- 
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pointment,  and  in  an  action  to  quiet  title,  the  court  of  trial 
mentioned  in  the  petition  the  orders  of  distribution  and  sale  of  this 
property,  based  upon  said  petition,  were  admissible  in  evidence. 

3.  Administrators — Sales — Collateral  Attack. — Proceedings  are  not 
void  by  reason  of  the  failure  of  a  court  to  bring  interested  parties  be- 
fore it  by  propeT  process,  where  the  interested  parties  were  actually  in 
court  voluntarily  appearing,  and  joining  in  the  request  for  adminis- 
tration and  subsequently  consenting  to  a  sale  through  which  appellant 
offered  to  show  title,  and  appellee,  having  taken  part  in  the  proceed- 
ing as  aforesaid,  cannot  collaterally  attack  them. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 

C.  P.  Ainsworth,  for  Appellant 

The  probate  court  of  Maricopa  county  had  the  power  and 
right  to  set  aside  its  orders  and  judgments,  when  it  dis- 
covered that  they  were  entered  under  a  mistake  of  facts  con- 
nected with  the  subject  matter,  and  also  when  the  entry  of 
the  judgment  or  order  was  procured  by  fraud ;  and  the  pro- 
bate court  has  full  control  and  power  over  its  own  orders 
and  judgments  so  long  as  it  has  jurisdiction  of  the  subject 
matter,  and  could  set  aside,  change  or  modify  its  order  and 
judgment  whenever  entered  or  procured  by  mistake  or  fraud, 
irrespective  of  the  lapse  of  the  term,  during  which  the  order 
or  judgment  was  entered.  Milne's  Appeal,  99  Pa.  483,  489; 
Wiggins  v.  Superior  Court,  68  Cal.  398,  9  Pac.  646;  Estate 
of  Leavens,  65  Wis.  440,  447,  27  N.  W.  324;  Campbell  v. 
Thatcher,  54  Barb.  (N.  Y.)  382-386;  Pew  v.  Hastings,  1  Barb. 
Ch.  452;  Sipperly  v.  Baucus,  24  N.  Y.  46;  Vreedenburg  v. 
Calf,  9  Paige  (N.  Y.),  128;  Waters  v.  Stickney,  12  Allen 
(Mass.),  1,  90  Am.  Dec.  122;  In  re  Fisher,  15  Wis.  511-521. 
In  fact,  the  court  has  no  right  or  authority  to  make  the  order 
discharging  the  administrator  under  paragraph  1923,  Re- 
vised Statutes  of  1901.  Irrespective  of  whether  or  not  the 
probate  court  set  aside  its  order  discharging,  the  probate 
court  had  the  jurisdiction  and  power  to  administer  upon  all 
of  the  unadministered  property,  including  the  property  set 
forth  in  the  complaint  herein,  by  virtue  of  the  petition  filed 
therein,  and  having  such  jurisdiction,  no  matter  how  ir- 
regular its  proceedings  were  in  the  matter  of  appointment 
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of  the  administrator,  and  notwithstanding  the  fact  that  said 
administrator  was  not  designated  an  administrator  de  bonis 
non,  and  notwithstanding  the  fact  that  no  new  bond  was 
ordered  to  be  given  by  such  new  administrator,  all  of  the 
proceedings  of  said  probate  court  after  the  administrator 
began  his  later  administration  cf  said  estate  are.  in  this  col- 
lateral attack,  entitled  to  recognition,  and  cab  not  be  ques- 
tioned. Dunphy  v.  Bel  den,  57  Cal.  427;  Wolff  v.  Matthews, 
39  Mo.  App.  376;  Larson  v.  Union  Pac.  Ry.  Co.,  70  Neb. 
261,  97  N.  W.  313 ;  Hodge  v.  Fabian,  31  S.  C.  212,  17  Am. 
St.  Rep.  25,  9  S.  E.  820;  Goodwin  v.  Sims,  86  Ala.  102,  11 
Am.  St.  Rep.  21,  5  South.  587;  Freeman  on  Void  Judicial 
Sales,  sec.  20,  and  notes;  Van  Fleet  on  Collateral  Attack,  sees. 
59,  60  et  seq.,  where  the  entire  subject  is  fully  discussed 
and  numerous  cases  cited  in  support  thereof;  Haynes  v. 
Meeker,  10  Cal.  110,  70  Am.  Dec.  703 ;  Bostwick  v.  Skinner, 
80  111.  147,  151 ;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep. 
129 ;  Lange  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80 ;  Jordan 
v.  Van  Epps,  85  N.  Y.  436 ;  Wight  v.  Wallbaum,  39  111.  554, 
563;  Chase  v.  Christianson,  41  Cal.  253,  255;  Salomon  v. 
People,  191  111.  290,  61  N.  E.  83;  Veach  v.  Rice,  131  U.  S. 
293,  9  Sup.  Ct.  730,  33  L.  Ed.  163;  Taylor  v.  Eosick,  13 
Kan.  518 ;  Schnell  v.  City  of  Chicago,  38  111.  382,  391,  87  Am. 
Dec.  304;  O'Connor  v.  Huggins,  113  N.  Y.  511,  516,  21  N.  E. 
184;  Lethbridge  v.  Lauder,  13  Wyo.  9,  76  Pac.  682,  685; 
Denver  R.  R.  v.  Woodward,  4  Colo.  1,  6. 

The  fact  that  the  court  did  not  designate  the  person  it 
named  as  the  representative  of  the  estate  as  an  administrator 
de  bonis  non  cannot  be  said  to  deprive  the  court  of  the  juris- 
diction of  the  subject  matter,  but  constitutes,  if  anything  at 
all,  a  mere  error  or  irregularity  which  must  be  cured  by 
appeal,  if  the  parties  in  interest  object  to  it  and  desire  such 
correction  made,  and  this  act  of  the  court  cannot  now  be  im- 
peached. Such  an  appointment  makes  him  an  administrator 
de  bonis  non,  whether  so  designated  or  not.  Veach  v.  Rice, 
131  U.  S.  293,  9  Sup.  Ct.  730,  33  L.  Ed.  163,  and  cases  there 
cited.  Every  administrator  after  the  first  is  an  adminis- 
trator de  bonis  non  in  fact,  and  it  is  not  important  that  it 
should  appear  so  of  record.  Veach  v.  Rice,  supra;  Steen  v. 
Bennett,  24  Vt.  303;  Grande  v.  Herrera,  15  Tex.  534;  Moseley 
▼.  Mastin,  37  Ala.  219.  The  appointment  of  the  adminis- 
trator at  the  request  of,  and  by  the  consent  of,  the  parties 
in  interest  without  a  formal  publication  of  citation  with 
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reference  to  the  petition  and  application  for  farther  admin- 
istration does  not  go  to  the  jurisdiction,  but  is  merely  an 
irregularity,  and  does  not  render  the  judgments  and  orders 
of  the  probate  court  relative  to  the  sale  or  distribution  of  the 
property  void.  Broughton  v.  Bradley,  34  Ala.  694,  73  Am. 
Dec.  474;  Barclay  v.  Kimsey,  72  Ga.  725;  Olendenning  v. 
McNutt,  1  Idaho,  592 ;  Ferguson  v.  State,  90  Ind.  38 ;  Boody 
v.  Emerson,  17  N.  H.  577;  James  v.  Adams,  22  How.  Pr. 
409;  Brown  v.  Landon,  30  Hun,  57;  Ramp  v.  McDaniel,  12 
Or.  108,  6  Pac.  456 ;  Chilton  v.  Union  Pac.  R.  JR.,  8  Utah,  47, 
29  Pac.  963.  The  appellees  cannot  now  raise  any  question 
as  to  the  method  of  administration  of  said  property,  having 
consented  thereto,  by  appearing  and  not  objecting  thereto. 
Gary's  Probate  Law,  sec.  87;  Meerholz  v.  Sessions,  9  Cal. 
277 ;  Brotherton  v.  Hart,  11  Cal.  406 ;  Mecham  v.  McKay,  37 
Cal.  158 ;  Paul  v.  Armstrong,  1  Nev.  82.  Where  the  parties 
consent  to  the  entry  of  a  judgment  or  order,  the  appellate 
court  cannot  review  that  judgment  at  the  request  of  either 
party.  All  parties  are  bound  by  it.  Townsend  v.  Masterson 
etc.  Co.,  15  N.  Y.  587 ;  McAllister  v.  Albion  Plank  Road  Co., 
10  N.  Y.  353. 

Walter  Bennett,  for  Appellees. 

The  probate  court  has  no  power  to  set  aside,  vacate  or 
alter  its  final  orders,  judgments  and  decrees  after  the  expira- 
tion of  the  term  of  court  at  which  they  are  entered.  Estate 
of  Hudson,  63  Cal.  454 ;  In  re  Cahalan,  70  Cal.  604,  12  Pac. 
427 ;  Dean  v.  Superior  Court,  63  Cal.  473 ;  Smith  v.  Hanger, 
150  Mo.  437,  51  S.  W.  1052;  In  re  Conant,  43  Or.  530,  73 
Pac.  1018;  Deering  v.  Quivey,  26  Or.  556,  38  Pac.  710; 
Dray  v.  Block,  29  Or.  347,  45  Pac.  772;  Trawick  v.  Trawick, 
67  Ala.  271;  Cunningham  v.  Thompson,  59  Ala.  158;  Watt 
v.  Watt,  37  Ala.  543;  Brandenburg  v.  State,  24  Ark.  50; 
Wood  v.  Payla,  138  Mass.  61;  Hirshfield  v.  Brown  (Tex.  Civ. 
App.),  30  S.  W.  862.  Such  orders,  judgments  and  decrees 
cannot  be  vacated  or  set  aside  even  by  consent.  Little  Rock 
v.  Bullock,  6  Ark.  282;  Anderson,  Admr.,  v.  Thompson,  75 
Tenn.  (7  Lea)  259.  Judgments  cannot  be  vacated  or  set 
aside  after  the  term  at  which  they  are  rendered.  Black  on 
Judgments,  sec.  306;  Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  Ed.  797.  Except  for  want  of  jurisdiction.  Smith  v. 
Hauger,  150  Mo.  437,  51  S.  W.  1052;  Habighorst  v.  Conant, 
43  Or.  530.  73  Pac.  1018. 
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'  NAVE,  J. — Mrs.  Otero  brought  suit  against  Joseph  J. 
Otero  and  W.  K.  James  to  quiet  title  to  real  estate.  Prom  a 
judgment  in  favor  of  defendants,  she  has  appealed. 

The  assignments  of  error  are  directed  at  a  ruling  of  the 
court  excluding  from  evidence  an  order  of  the  probate  court 
of  Maricopa  county  offered  in  evidence  by  the  plaintiff.  The 
instrument  so  rejected  has  not  been  brought  before  us  by 
the  record.  This  point  is  raised  by  counsel  for  the  appellees 
as  an  objection  to  our  consideration  of  the  assignments  of 
error.  Counsel  for  the  appellant  and  counsel  for  the  ap- 
pellees have  each  failed  to  call  our  attention  to  the  fact  that 
the  trial  court,  by  its  findings  of  fact,  set  forth  its  action 
with  reference  to  this  offer  of  evidence  in  sufficient  detail 
to  bring  the  ruling  properly  before  us.  The  court's  findings 
in  this  behalf  are  as  follows:  "That  on  September  20,  1901, 
the  said  Jesus  L.  Otero,  Jbhe  husband  of  the  plaintiff,  died 
intestate,  leaving  him  surviving  eight  children,  all  of  whom 
are  still  living.  That  thereafter,  on  December  6,  1901,  one 
Arthur  M.  Otero  was  by  the  probate  court  of  Maricopa  county 
duly  appointed  the  administrator  of  the  estate  of  said  Jesus 
L.  Otero.  .  .  .  That  thereafter,  on  July  8,  1903,  the  probate 
court  entered  an  order  discharging  said  administrator  and 
releasing  the  sureties  on  his  bond  as  such  administrator. 
That  on  April  18,  1904,  a  petition  was  filed  in  the  probate 
court  by  this  plaintiff,  in  which,  among  other  things,  the 
said  plaintiff  set  forth  that  the  property  described  in  the 
complaint  herein,  being  the  property  of  said 'estate,  together 
with  other  property,  was  omitted  from  the  inventory  of  the 
property  filed  on  said  twentieth  day  of  May,  1902,  by  the 
said  administrator,  Arthur  M.  Otero,  as  the  property  of  said 
estate.  .  .  .  That  on  the  trial  hereof,  the  plaintiff  offered  evi- 
dence to  prove  that  the  said  probate  court  entertained  said 
petition  of  the  plaintiff  herein  which  was  filed  in  said  court 
on  said  eighteenth  day  of  April,  1904,  at  the  request  of  the 
said  Joseph  J.  Otero  and  Leopold  P.  Otero,  and,  with  their 
consent,  made  an  order  setting  aside  the  order  discharging 
said  Arthur  M.  Otero  as  administrator  of  said  estate,  and  di- 
rected him  to  proceed  and  carry  out  the  administration  of 
said  estate  and  to  administer  upon  the  property  mentioned  in 
said  petition,  including  the  property  set  forth  in  the  com- 
plaint herein.  Further,  that  said  administrator  did  admin- 
ister upon  said  property,  and  that  part  of  the  property  men- 
tioned in  said  petition  was  distributed  to  all  of  the  heirs, 
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including  said  Joseph  J.  Otero  and  Leopold  P.  Otero,  in  the 
course  of  said  later  administration,  and  that  in  the  course 
of  the  further  administration  of  said  estate  the  probate  court, 
by  and  with  the  consent  of  all  the  heirs,  did  order  the  sale 
of  the  property  mentioned  in  the  complaint  herein.  That  the 
sale  thereof  was  made,  and  thereafter  duly  confirmed,  and 
the  administrator,  Arthur  M.  Otero,  directed  to  execute 
proper  conveyance  of  said  property,  and  that  such  convey- 
ance was  thereafter  duly  executed  to  the  plaintiff  herein, 
prior  to  the  commencement  of  this  action.  That  this  court 
refused  to  allow  the  introduction  of  such  evidence  so  offered, 
to  all  of  which  the  plaintiff  duly  excepted." 

Reference  to  the  reporter's  transcript,  which  is  properly 
set  forth  in  the  abstract  of  the  record  and  was  allowed  by  the 
trial  judge  as  correctly  embodying  his  rulings,  discloses  that 
the  objection  to  the  introduction  of  these  proceedings  of  the 
probate  court,  which  was  considered  and  sustained  by  the 
trial  court,  was  that  such  proceedings  were  without  the  juris- 
diction of  the  probate  court.  It  is  disclosed  that  the  adminis- 
trator of  the  Otero  estate  was  discharged  on  July  8,  1903; 
that  the  petition  upon  which  the  order  setting  aside  this 
order  of  discharge  and  directing  further  administration,  and 
the  orders  of  distribution  and  sale  were  based,  was  filed  at 
a  term  of  the  probate  court  subsequent  to  that  at  which  the 
order  was  made  discharging  the  administrator.  It  was  con- 
tended by  the  defendants  (appellees)  in  the  trial  court,  and 
is  contended  here,  that  after  the  lapse  of  the  term  at  which 
the  order  was  made  discharging  the  administrator  the  pro- 
bate court  lost  jurisdiction  of  the  estate,  and  could  not  again 
acquire  it  except  by  the  initiation  of  new  proceedings;  that 
the  court  could  not  set  aside  the  order  discharging  the  ad- 
ministrator by  reason  of  such  loss  of  jurisdiction.  We  concur 
with  the  appellees  that  the  order  discharging  the  adminis- 
trator was  a  final  order,  and  that  the  probate  court  did  not 
have  jurisdiction  to  set  aside  that  order  after  the  lapse  of 
the  term  in  which  the  order  was  entered.  Bronson  v. 
Schulten,  104  U.  S.  415,  26  L.  Ed.  797 ;  National  Metal  Co.  v. 
Oreene  Consolidated  Copper  Co.,  9  Ariz.  192,  80  Pac.  397; 
Smith  v.  Hanger,  150  Mo.  437,  51  S.  W.  1052. 

But  it  is  also  the  law  that  "the  records,  orders,  judgments 
and  decrees  of  said  probate  courts  shall  have  accorded  to  them 
like  force  and  effect  and  legal  presumptions  as  the  record, 
orders,  judgments  and  decrees  of  the  district  court."    Para- 
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graph  1597,  Revised  Statutes  of  1901  of  Arizona.  And  also: 
*  'The  final  settlement  of  an  estate,  as  in  this  chapter  pro- 
vided, shall  not  prevent  a  subsequent  issue  of  letters  testa- 
mentary, or  of  administration,  or  of  administration  with  the 
will  annexed,  if  other  property  of  the  estate  be  discovered,  or 
if  it  become  necessary  or  proper  for  any  cause  that  letters 
should  be  again  issued."  It  appears  from  the  trial  court's 
findings  of  fact  that  a  petition  was  made  to  the  probate 
court  setting  forth  the  existence  of  unadministered  property. 
This  petition  is  set  forth  in  the  abstract  of  record.  It  re- 
cites "that  Jesus  L.  Otero  died  on  the  twenty-ninth  day  of 
September,  1901;  that  decedent,  at  the  time  of  his  death, 
was  a  resident  of  Maricopa  county,  Arizona";  that,  there- 
tofore, upon  petition,  letters  of  administration  had  been  is- 
sued appointing  Arthur  M.  Otero  administrator.  It  sets 
forth  in  some  detail  the  acts  of  the  administrator  in  adminis- 
tering upon  a  portion  of  the  estate;  that  the  administrator 
on  July  8,  1903,  was  discharged;  that  since  said  discharge 
it  has  come  to  the  knowledge  of  petitioner  that  certain  prop- 
erty, to  wit,  real  estate  (described)  situated  in  Phoenix,  and 
certain  cattle  on  a  range  in  Maricopa  county,  "being  the 
property  of  the  said  estate,  was  not  inventoried,  appraised  or 
distributed,  .  .  .  therefore  your  petitioner  prays  that  the 
order  discharging  the  said  administrator,  Arthur  M.  Otero, 
be  set  aside  and  vacated,  and  that  the  said  administrator 
be  required  to  file  an  inventory  of  said  property  belonging 
to  said  estate,  and  not  heretofore  administered  upon,  that 
said  property  be  appraised  and  administered  upon,  and  that 
this  court  make  an  order  in  due  course  of  law  distributing 
said  property  to  the  parties  entitled  thereto."  It  is  signed 
by  the  petitioner,  Maria  0.  Otero,  appellant  in  this  case. 
Thus,  there  is  here,  in  complete  nicety,  a  petition  complying 
with  the  requirements  of  paragraph  1653:  "Petitions  for  let- 
ters of  administration  must  be  in  writing  signed  by  the  appli- 
cant, stating  the  facts  essential  to  give  the  court  jurisdiction 
of  the  case."  The  death  of  the  decedent,  his  residence  within 
the  jurisdiction,  and  the  existence  of  property  of  the  estate 
within  the  jurisdiction  being  shown,  certainly  no  essential 
is  omitted.  A  less  showing  is  sufficient.  Beckett  v.  Selover, 
7  Cal.  233,  68  Am.  Dec.  237.  Though  the  petition  concludes 
with  a  prayer  which  in  part  is  beyond  the  court's  jurisdic- 
tion to  grant,  the  facts  alleged  in  it  not  only  disclosed  juris- 
diction to  act,  but  imposed  upon  the  probate  court  a  positive 
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legal  duty  to  act.  Van  Fleet  on  Collateral  Attack,  sec.  60; 
Goodwin  v.  Sims,  86  Ala.  102,  11  Am.  St.  Rep.  21,  5  South. 
587;  Hodge  v.  Fabian,  31  S.  C.  212,  17  Am.  St.  Rep.  25, 
9  S.  B.  820.  The  request  for  administration  was  joined  in 
by  one  of  the  appellees  and  Leopold  P.  Otero,  the  predecessor 
in  interest  of  W.  K.  James,  who  is  the  only  other  appellee. 
The  interest  of  the  latter  was  acquired  from  Leopold  P.  Otero 
subsequently  to  all  of  the  orders  and  actions  of  the  probate 
court  herein  referred  to.  Pursuant  to  this  petition,  the  pro- 
bate court  made  an  order  which  purported,  not  merely  to  set 
aside  the  discharge  of  Arthur  M.  Otero  as  administrator, 
but  further  directed  him  to  proceed  with  the  administration 
of  the  estate  and  to  administer  upon  the  unadministered 
property.  Whether  notice  pursuant  to  statute  was  given  does 
not  appear.  But  the  only  persons  interested  requested  the 
proceedings.  The  petition  to  administer  upon  the  unadmin- 
istered estate  gave  the  court  jurisdiction.  The  manifest  ir- 
regularity in  the  order  of  administration  might  have  been 
the  basis  for  a  successful  appeal,  but  did  not  defeat  the 
jurisdiction.  An  order  of  administration  was  made,  admin- 
istration was  had,  and  a  final  order  of  distribution  was  made. 
The  administrator  was  in  fact  acting  under  a  second  appoint- 
ment, and,  although  not  so  designated,  was  an  administrator 
de  bonis  non.  Teach  v.  Rice,  131  U.  S.  293,  9  Sup.  Ct.  730, 
33  L.  Ed.  163.  This  is  not  a  situation  in  which  proceedings 
are  void  by  reason  of  the  failure  of  a  court  to  bring  inter- 
ested parties  before  it  by  proper  process.  Here  the  interested 
parties  were  actually  in  court,  voluntarily  appearing  and 
joining  in  the  request  for  the  administration;  and  subse- 
quently they  consented  to  the  sale  through  which  appellant 
offered  to  show  her  title.  Without  inquiry  as  to  what  would 
be  the  situation  if  there  had  not  been  such  appearance  and 
joinder,  by  reason  thereof  the  appellees  may  not  collaterally 
attack  these  proceedings.  It  follows  that  the  trial  court  ma- 
terially erred  in  refusing  the  offered  evidence. 

The  judgment  of  the  district  court  is  reversed,  and  the 
case  is  remanded  for  a  new  trial. 

SLOAN  and  CAMPBELL,  JJ.,  concur.    DOAN,  J.,  dis- 
sents. 
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[Civil  No.  1006.    Filed  June  18,  1907.] 
[90  Pac.  1130.] 

JOHN  W.  LEE  et  al.,  Defendants  and  Appellants,  ▼.  SALT 
RIVER  VALLEY  WATER  USERS'  ASSOCIATION, 

Plaintiff  and  Appellee. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila- 
Frederick  S.  Nave,  Judge.    Affirmed  by  divided  court. 

J.  H.  Lucas,  and  J.  B.  Woodward,  for  Appellants. 

George  J.  Stoneman,  for  Appellee. 

PER  CURIAM. — This  is  a  condemnation  suit,  in  which 
five  acres  of  a  tract  of  one  hundred  and  sixty  acres  of  land 
are  sought  to  be  condemned  for  the  use  of  a  power  canal 
being  constructed  by  the  appellee.  The  one  hundred  and 
sixty  acre  tract  of  land  is  irrigated  from  the  common  source 
through  an  irrigation  ditch  of  the  appellants  constructed  from 
a  point  on  the  river  several  thousand  feet  above  the  land  in 
question.  It  is  claimed  that  the  construction,  in  the  manner 
proposed  by  the  appellee,  of  the  improvement  for  the  use  of 
which  the  five  acres  of  land  of  the  appellants  is  sought  to  be 
condemned,  will  destroy,  at  a  point  some  distance  from  the 
land  in  question,  the  ditch  carrying  water  for  the  irrigation 
of  the  entire  tract,  and  thereby  cause  damage  to  the  portion 
of  the  land  of  appellants  not  sought  to  be  condemned.  The 
question  presented  by  this  appeal  is  whether  the  appellants 
can  recover  in  this  action,  under  the  pleadings  and  the  record 
before  us,  not  only  the  value  of  the  five  acres  sought  to  be 
condemned  and  the  damage  to  the  remainder  of  the  appel- 
lants' land  by  the  taking  of  such  five  acres,  but  also  the 
damage  caused  to  the  rest  of  the  appellants'  land  by  the 
destruction  of  the  appellants'  ditch  as  stated.  Upon  this 
question  the  trial  court  was  of  the  opinion  that  such  latter 
damage  was  not  within  the  issues  and  could  not  be  deter- 
mined in  this  action.  Here  the  members  of  the  court  sitting 
are  equally  divided  upon  the  question.  The  judgment  of  the 
district  court  is  therefore  affirmed 


Nov.  1907.]  Randolph  v.  Lindsay.  269 


[Civil  No.  1015.    Filed  November  15,  1907.] 

[92  Pae.  928.] 

EPES  RANDOLPH,  Plaintiff .  and  Appellant,  ▼.  LYCUR- 
GUS  LINDSAY,  Defendant  and  Appellee. 

1.  Appeal  and  Error — Motion  foe  Rehearing — Action  Settled— Mo- 
tion Withdrawn — Court  cannot  Alter  Judgment. — Where  the 
parties  to  an  action,  after  a  motion  for  rehearing  has  been  filed, 
settled  the  ease  and  the  motion  is  withdrawn,  the  court  cannot  alter 
the  judgment  formerly  announced. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge.    Reversed. 

Eugene  S.  Ives,  for  Appellant. 

Frank  H.  Hereford,  and  J.  W.  Swanwick,  for  Appellee. 

PER  CURIAM. — At  an  earlier  session  of  this  court  dur- 
ing this  term,  the  court  (Mr.  Justice  Nave  dissenting)  di- 
rected that  judgment  be  entered  herein  reversing  the  judg- 
ment of  the  district  court  and  remanding  the  cause  for  a  new 
trial.*  The  appellee  duly  filed  a  motion  for  a  rehearing,  and 
an  exhaustive  brief  in  support  thereof.  Thereafter  the  case 
was  settled  by  the  parties  out  of  court,  and  a  stipulation  filed 
withdrawing  the  motion  of  the  appellee  for  a  rehearing. 

The  brief  of  the  appellee  upon  the  motion  for  rehearing 
presents  some  new  features,  and  we  do  not  feel  that  we 
should  give  expression  by  an  opinion  in  the  case  upon  the 
questions  of  practice  raised  by  the  issue  without  a  further 
consideration  of  the  matter  in  the  light  of  the  brief  filed. 
Such  consideration  we  may  not  give,  however,  since,  the  mo- 
tion for  a  rehearing  having  been  withdrawn,  the  appellant 
is  without  opportunity  to  file  a  brief  in  his  own  behalf  in 
reply.  Furthermore,  we  have  not  now,  the  motion  having 
been  withdrawn,  the  opportunity  to  alter  our  judgment, 
should  we  deem  it  proper  to  change  or  modify  our  former 
determination  of  the  questions  involved. 

Judgment  reversed. 

*No  written  opinion. 
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[Civil  No.  1022.     Filed  January  18,  1908.] 

[93  Pae.  281.] 

TERRITORY  OP  ARIZONA  on  Relation  of  E.  S.  CLARK, 
Attorney  General,  Plaintiff  and  Appellant,  v.  J.  N. 
GAINES,  Tax  Collector  of  Cochise  County,  Defendant 
and  Appellee. 

1.  Courts  —  Supreme  Court  —  Jurisdiction  —  Mandamus  —  Venus- 

Rev.  Stats.  Ariz.  1901,  pas.  1294,  subd.  16,  Construed. — Para- 
graph 1294,  subdivision  16,  supra,  which  provides  that  suit  against 
public  officers  must  be  brought  in  the  county  in  which  defendant 
holds  office,  refers  to  the  venue  of  cases  in  the  district  court  and 
does  not  apply  to  a  mandamus  proceeding  in  the  supreme  court,  which 
being  an  original  proceeding  in  the  supreme  court,  the  geographical 
limits  of  the  jurisdiction  are  not  those  of  the  county,  but  of  the 
entire  territory. 

2.  Mandamus  —  Parties  —  Plaintiff    must    be    Beneficially    In- 

terested— Rev.  Stats.  Abiz.  1901,  par,  3074,  Construed. — Under 
paragraph  3074,  supra,  which  requires  that  writ  of  mandamus 
"shall  be  issued  upon  affidavit,  on  the  application  of  the  part/ 
beneficially  interested,"  the  territory,  having  a  beneficial  interest 
to  the  extent  of  one-third  of  the  total  amount  of  certain  taxes 
and  their  collection,  is  beneficially  interested  to  a  sufficient  extent 
to  maintain  a  proceeding  by  mandamus  to  compel  the  county  tax 
collector  to  bring  suit  for  collection  of  the  taxes. 

3.  Constitutional   Law — General   and   Special   Laws — Taxation- 

Laws  1903,  Act  No.  92,  Construed  and  Held  Constitutional.— 
Act  No.  92,  supra,  providing  for  the  remission  of  all  taxes  de- 
linquent prior  to  the  year  1888  and  imposing  interest  on  de- 
linquent taxes  from  January  1,  1901,  only,  is  not  objectionable  as 
a  special  law  coming  within  the  inhibition  of  the  Harrison  act, 
both  provisions  thereof  being  general  in  character. 

.(270) 
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4.  Same — Same — Same — Same. — The  requirement  of  Act  No.  92,  supra, 

that  if  on  the  first  day  of  January,  1904,  any  of  the  taxes 
covered  by  the  provisions  of  the  act  shall  remain  delinquent,  the 
tax  collector  shall  proceed  to  enforce  the  payment  thereof,  to- 
gether with  certain  penalties  and  costs  by  suit,  is  general  in  its 
application,  and  does  not  contravene  that  provision  of  Harrison 
act  which  prohibits  the  enactment  of  the  special  clause. 

5.  Stare    Decisis — Equally    Divided   Court — Decision    not   a    Pre- 

cedent.— Where  a  judgment  of  the  court  is  affirmed  by  an  equally 
divided  court,  such  decision  does  not  have  the  force  of  a  cogent 
precedent. 

6.  Taxation — Action    to    Recover    Taxes — Compromise — Board    of 

Supervisors — Authority — Rev.  Stats.  Ariz.  1901,  par.  973 — 
Construed. — Paragraph  973,  supra,  providing  that  the  board  of 
supervisors  shall  have  the  power  "to  direct  and  control  the  prose- 
cution and  defense  of  all  suits  to  which  the  county  is  a  party, 
and  to  compromise  the  same,"  and  further,  "to  do  and  perform 
all  other  acts  and  things  which  may  be  necessary  to  the  full  dis- 
charge of  the  duties  of  the  chief  legislative  authority  of  the 
county  government,"  confers  no  authority  on  the  county  board  of 
supervisors  to  compromise  any  action  for  the  collection  of  taxes. 

7.  Taxation — Action  to  Recover   Taxes — Terms   op   Compromise — 

Rev.  Stats.  Ariz.  1901,  par.  3922,  as  Amended  by  Act  No.  92, 
Laws  or  1903,  Construed. — Paragraph  3922,  as  amended  by  Act 
No.  92,  supra,  specifies  certain  conditions  under  which  the  board 
of  supervisors  may  compromise  taxes,  and  any  compromise  which 
was  not  based  upon  any  of  the  conditions  contained  therein  is 
void. 

8.  Taxation — Tax    Collector — Duty   to    Sue   not    Discretionary — 

Rev.  Stats.  Ariz.  1901,  par.  3917,  as  Amended  by  the  Laws 
op  1903,  Act  No.  92. — Under  paragraph  No.  3917  as  amended  by 
Act  No.  92,  supra,  it  is  the  duty  of  the  county  tax  collector,  in 
the  exercise  of  which  he  is  without  discretion,  to  bring  suit  to 
collect  the  delinquent  taxes. 

MANDAMUS  by  the  Territory  of  Arizona,  on  relation  of 
E.  S.  Clark,  Attorney  General,  against  J.  N.  Gaines,  Tax 
Collector  of  Cochise  County.    Peremptory  mandate  granted. 

E.  S.  Clark,  for  the  Territory,  petitioner  herein. 

The  board  of  supervisors  of  Cochise  county  had  no  right 
or  authority  to  compromise  the  taxes  levied  against  the  Cop- 
per Queen  Mining  Company.  Section  973,  Revised  Statutes 
of  1901,  does  not  give  them  that  power,  and  there  being  no 
statutory  authority  to  compromise  such  taxes,  neither  the  tax 
collector  nor  the  supervisors  could  compromise  the  amount 
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due  for  such  taxes.  See,  in  this  connection.  State  v.  Nevada 
&  California  Mining  Co.,  15  Nev.  251;  County  of  Sacramento 
v.  Central  Pacific  R.  R.  Co.,  61  Cal.  254;  State  v.  Commis- 
sioners of  Washoe  County,  5  Nev.  319 ;  State  ex  rel.  Hess  v. 
Commissioners  of  Washoe  County,  6  Nev.  108 ;  White  v.  Con- 
over,  5  Blackf.  463;  Rosenthal  v.  M.  &  L.  Plank  Road  Co., 
10  Ind.  361;  City  of  Lowell  v.  Commissioners  of  Middle 
Essex  County,  3  Allen,  550;  Finch  v.  Tehama  County t  29 
Cal.  455. 

Ben  Goodrich,  for  Respondent. 

The  county  treasurer  owes  no  duty  to  the  territory;  there 
is  no  privity  of  contract,  either  express  or  implied,  between 
him  and  the  territory.  He  is  not  the  officer  of  the  territory, 
but  the  officer  of  the  county,  and  his  duty  and  obligation 
is  to  it  so  far  as  the  collection  of  revenue  is  concerned, 
and  until  after  the  collection  is  made,  he  is  not  liable  to  the  ter- 
ritory, because,  under  the  statute,  until  that  time  he  owes 
it  no  duty.  State  v.  Harris,  89  Ind.  363,  46  Am.  Rep.  169; 
Ooodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  400,  11 
C.  C.  A.  253,  27  L.  R.  A.  585 ;  Cunningham  v.  Macon  dk  H. 
R.  R.  Co.,  109  U.  S.  454,  3  Sup.  Ct.  292,  609,  27  L.  Ed.  992; 
Savings  Bank  v.  Ward,  100  U.  S.  195,  25  L.  Ed.  621 ;  Buck- 
ley v.  Gray,  110  Cal.  343,  52  Am.  St.  Rep.  88,  42  Pac.  900, 
31  L.  R.  A.  862. 

Act  No.  92  of  the  Laws  of  1903,  page  48,  relative  to  "back 
taxes,"  is  unconstitutional,  in  that  it  is  a  special  law  "for 
the  assessment  and  collection  of  taxes  for  territorial,  county, 
township  and  road  purposes,"  and  discriminates  between  the 
taxes  levied  for  years  prior  to  1888  and  those  for  years  sub- 
sequent to  that  date,  and  further  discriminates  as  to  the 
amount  required  to  be  paid,  depending  on  whether  for  taxes 
delinquent  between  1888  and  January  1,  1901;  between 
January  1,  1901,  and  December,  1903;  and  subsequent  to 
January  1,  1904.  That  such  a  law  is  special  legislation  and 
therefore  repugnant  to  the  Harrison  act,  there  can  be  no 
question.  Bravin  v.  Mayor  of  Tombstone,  4  Ariz.  83,  33  Pac. 
589 ;  Ex  parte  Sohncke,  148  Cal.  262,  113  Am.  St.  Rep.  236, 
82  Pac.  956,  2  L.  R.  A.,  N.  S.,  813 ;  State  v.  California  Min. 
Co.,  15  Nev.  234;  State  v.  Consolidated  Virginia  Min.  Co., 
16  Nev.  432 ;  1  Cooley  on  Taxation,  p.  550 ;  Atlanta  &  F.  R. 
Co.  v.  Wright,  87  Ga.  487,  13  S.  E.  579;  Wilson  v.  Super- 
visors  of  Sutter  County,  47  Cal.  91;  Cummings  v.  Michigan 
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National  Bank  of  Toledo,  101  U.  S.  153,  25  L.  Ed.  903; 
'Exchange  Bank  v.  Hines,  3  Ohio  St.  15. 

NAVE,  J. — This  is  a  proceeding  brought  in  this  court  by 
the  territory  of  Arizona,  upon  the  relation  of  the  .attorney 
general,  to  compel  the  tax  collector  of  Cochise  county  to  in- 
stitute a  suit  pursuant  to  Act  No.  92,  p.  162,  of  the  Laws  of 
the  Twenty-second  Legislative  Assembly  (Laws  1903),  to  col- 
lect delinquent  taxes  from  the  Copper  Queen  Consolidated 
Mining  Company,  a  corporation.  The  issues  before  us  are  of 
law;  the  facts  appearing  in  the  pleadings  of  the  respective 
parties.  The  more  important  averments  of  the  petition  are 
that  in  1901  the  Copper  Queen  Consolidated  Mining  Com- 
pany, a  corporation,  was  the  owner  of  certain  real  and  per- 
sonal property  situated  in  Cochise  county,  whereof  it  made 
return  to  the  tax  assessor;  that  the  property  was  assessed 
by  that  officer ;  that  the  board  of  equalization  of  that  county, 
upon  due  notice  and  hearing,  added  to  the  assessed  valuation 
thereof;  that  the  total  valuation  as  increased  was  $3,833,- 
034.76 ;  that  the  territorial  board  of  equalization  in  that  year 
fixed  the  rate  of  taxes  for  territorial  purposes  at  $1.17  on 
«ach  $100  valuation ;  that  the  board  of  supervisors  of  Cochise 
county  levied  for  county  purposes  a  tax  of  $2.03  upon  each 
$100  valuation,  whereby  there  became  a  total  levy  for  county 
and  territorial  purposes  in  the  sum  of  $3.20  on  each  $100 
valuation  in  said  county;  that  the  assessment-roll  was  made, 
and  duplicate  thereof  placed  in  the  hands  of  the  tax  collector ; 
that  the  total  taxes  levied  as  aforesaid  on  the  property  of 
said  company  amounted  to  the  sum  of  $122,657.09;  that  the 
said  company  paid  to  the  county  treasurer  in  partial  pay- 
ment thereof  the  sum  of  $23,265.76;  that  the  remainder 
of  said  taxes  became  delinquent,  and  was  and  still  is  delin- 
quent and  unpaid,  in  the  sum  of  $99,391.33;  that  the  said 
delinquent  taxes  were  placed  upon  the  back  tax  book;  that 
by  virtue  of  Act  No.  92,  page  162,  of  the  Laws  of  the 
Twenty-second  Legislative  Assembly,  it  became  the  duty  of 
respondent  to  collect  said  delinquent  taxes  by  suit,  which  duty 
respondent  has  neglected  and  refused  to  perform,  although 
demand  has  been  made  upon  him  by  petitioner. 

Respondent  demurs  that  this  court  is  without  jurisdiction 
of  this  action,  that  the  petitioner  is  not  shown  to  have  legal 
capacity  to  maintain  this  action,  and  that  Act  No.  92,  supra, 
is  invalid,  wherefore  petitioner  has  no  cause  of  action.    Upon 
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the  merits,  respondent  pleads  that  the  Copper  Queen   Con- 
solidated Mining  Company  brought  suit  against  the  county 
of  Cochise  and  the  tax  collector  thereof  to  restrain  them  from 
collecting  or  attempting  to  collect  the  taxes  in  question  in  ex- 
cess of  the  amount  tendered;  that  this  suit  was  determined 
favorably  to  the  company  in  the  district  court,  was  appealed 
to  this  court,  and  by  it  reversed  and  remaiided  for  a  new 
trial  (County  of  Cochise  v.  Copper  Queen  Consol.  Min.  Co., 
8  Ariz.  221,  459,  76  Pac.  595,  and  71  Pac.  946) ;  that  there- 
after, by  resolution  of  the  board  of  supervisors  of   Cochise 
county  adopted  on  June  7, 1904,  said  action  was  compromised ; 
that  under  the  compromise  said  company  paid  all  the  taxes 
thereby  found  to  be  justly  and  equitably  due  from  it  for 
the  year  1901,  and,  pursuant  to  its  stipulation  in  the  com- 
promise, dismissed  that  action  on  June  25,  1904. 

1.  Respondent  contends  that  by  virtue  of  subdivision  16, 
paragraph  1294,  Revised  Statutes  of  1901,  he  must  be  sued  in 
Cochise  county,  wherefore  this  court,  sitting  in  Maricopa 
county,  is  without  jurisdiction  of  this  action.  That  subdi- 
vision reads  as  follows:  "Suits  against  public  officers  must 
be  brought  in  the  county  in  which  the  officer  holds  his  office. " 
Paragraph  1294  has  reference  to  the  venue  of  cases  in  dis- 
trict courts  only.  This  is  disclosed,  not  merely  by  the  con- 
text, but  is  irresistibly  clear  when  it  is  observed  that  the 
provisions  of  that  paragraph  are  inconsistent  with  the  exer- 
cise of  original  jurisdiction  by  the  supreme  court  in  any  case. 
In  a  technical  sense,  proceedings  in  this  court  do  not  have 
their  venue  in  a  county.  Original  jurisdiction  is  unequivo- 
cally conferred  upon  this  court  in  a  variety  of  proceedings, 
among  them,  by  paragraph  3073,  in  proceedings  in  mandamus. 
Such  jurisdiction  must  be  exercised  wherever  this  court  may 
have  its  seat,  but  the  geographical  limits  of  the  jurisdiction 
are  not  those  of  a  county,  but  those  of  the  territory.  The 
demurrer  as  to  jurisdiction  is  not  well  taken. 

2.  It  is  contended  that  the  territory  is  without  legal 
capacity  to  maintain  this  action,  in  that  it  is  not  beneficially 
interested.  Paragraph  3074,  Revised  Statutes  of  1901,  re- 
quires that  the  writ  of  mandamus  "shall  be  issued  upon  affi- 
davit of  the  application  of  the  party  beneficially  interested." 
The  petitioner  has  a  beneficial  interest  in  the  collection  of  the 
taxes  in  question  to  the  extent  in  excess  of  one-third  of  the 
total  amount  thereof.  It  is  true,  as  urged  by  the  respondent, 
that  the  machinery  of  tax  collection  is  in  the  hands  of  the 
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county  officers,  and  that  until  the  taxes  are  collected  the 
duty  does  not  devolve  upon  any  county  officer  to  account  for 
the  territory's  proportion  of  the  taxes  or  to  remit  it.  But 
to  the  extent  of  collecting  the  territorial  taxes,  the  officers 
of  the  county  are  acting  as  agents  of  the  territory,  and  not 
independent  of,  or  without  relation  to,  the  territory  and  its 
corporate  interest.  County  of  Sacramento  v.  Central  Pac. 
R.  B.  Co.,  61  Cal.  257.  We  have  no  difficulty  in  finding  that 
the  territory  is  beneficially  interested  in  this  matter  within 
the  purview  of  the  statute.    State  v.  Oracey,  11  Nev.  223. 

3.  It  is  contended  that  Act  No.  92,  supra,  is  obnoxious  to 
the  Harrison  act  in  the  respect  that  it  is  a  special  law.  This 
contention  has  been  before  us  in  some  aspects  and  determined 
adversely  to  the  contention.  Wallapai  M.  &  D.  Co.  v.  Terri- 
tory, 9  Ariz.  373,  84  Pac.  87 ;  Hughes  v.  hazard,  5  Ariz.  4,  43 
Pac.  422.  It  is  now  urged  that  the  act  makes  an  unlawful 
discrimination  in  that  it  provides  for  the  remission  of  all 
taxes  delinquent  prior  to  the  year  1888,  and  in  that  it  im- 
poses interest  on  delinquent  taxes  from  January  1,  1901, 
only.  With  respect  to  the  taxes  delinquent  prior  to  the  year 
1888,  the  effect  of  the  provision  objected  to  is  that  of  a 
statute  of  limitation,  applicable  to  all  of  a  general  class.  As 
to  the  second  feature  of  the  special  objection,  the  act  pre- 
scribes the  same  procedure  for  the  collection  of  all  taxes 
delinquent  after  the  year  1888,  but  provides  for  the  imposi- 
tion of  a  charge  of  interest  on  delinquent  taxes  computed  only 
from  the  first  day  of  January,  1901.  This,  also,  is  general 
in  its  application.  As  a  final  objection  to  the  act  in  this 
respect,  it  is  pointed  out  that  special  penalties  attach  to  those 
delinquents  against  whom  suit  may  be  brought,  it  being  pro- 
vided that  if  on  the  first  day  of  January,  1904,  any  of  the 
taxes  covered  by  the  provisions  of  the  act  shall  remain  delin- 
quent (the  act  of  date  JVfarch  19, 1903),  the  tax  collector  shall 
proceed  to  enforce  the  payment  thereof,  together  with  cer- 
tain penalties  and  costs,  by  suit.  This  provision  is  also  gen- 
eral in  its  application.  We  cannot  affirm  that  any  of  the 
classifications  involved  are  unreasonable  or  unjust.  The 
principles  governing  such  an  inquiry  have  been  adequately 
treated  in  former  opinions.  Bennett  v.  Nichols,  9  Ariz.  138, 
80  Pac.  393;  Samford  v.  Tucson,  8  Ariz.  247,  71  Pac.  903; 
Maricopa  County  v.  Burnett,  8  Ariz.  242,  71  Pac.  009.  This 
act,  in  the  features  considered,  is  not  obnoxious  either  to  the 
letter  or  the  spirit  of  the  organic  law. 
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4.  Upon  the  merits,  as  we  have  shown,  respondent  presents 
as  his  excuse  for  refusing  to  institute  suit  to  collect  the  un- 
paid taxes  in  question,  and  as  a  bar  to  the  issuance  of  a  writ 
of  mandate  to  bring  such  suit,  the  acts  of  the  board  of  super- 
visors and  the  Copper  Queen  Consolidated  Mining  Company, 
in  compromise  of  a  suit  to  restrain  the  collection  of  th&se 
taxes.    The    attorney  general   maintains  that  the    board  of 
supervisors  had  no  power  to  compromise  the  action,  and  con- 
tends that  the  matter  is  now  to  be  resolved  by  the  application 
of  the  doctrine  stare  decisis.    He  refers  us  to  the  case  of 
Schuerman  v.  Territory,  10  Ariz.  255,  103  Pac.  1134.     We 
decided  that  case  by  divided  bench  without    rendering  an 
opinion,  Mr.  Justice  Sloan  not  sitting.     It  is  true  that  the 
judgment  there  affirmed  determined,  among  other  matters, 
the  precise  point  now  before  us;  but,  the  affirmance  being  by 
a  divided  court,  it  does  not  have  the  force  of  a  cogent  prece- 
dent.   Etting  v.  United  States  Bank,  11  Wheat.  (U.  S.)   59, 
6  L.  Ed.  419.     Wherefore,  we  will  inquire  into  the  matter 
involved  as  if  it  were  a  matter  of  novel  impression.     Re- 
spondent finds  in  paragraph  973,  Revised  Statutes  of  1901. 
full  authority  for  the  board  of  supervisors  to  make  the  com- 
promise in  question.     By  a  subdivision  of  that  paragraph, 
there  is  cod f erred  upon  boards  of  supervisors  the  power  "to 
direct  and  control  the  prosecution  and  defense  of  all  suits 
to  which  the  county  is  a  party,  and  to  compromise  the  same." 
The  defendants  in  the  suit  in  question  were  the  county  of 
Cochise  and  M.  D.  Scribner,  the  tax  collector  of  that  county. 
Under  our  revenue  law,  the  board  of  supervisors  has  a  super- 
visory function  to  perform  in  the  assessment  and  collection 
of  taxes,  but  assessment  and  collection  do  not  directly  devolve 
upon  that  body.    Assessments  are  made  by  the  county  as- 
sessor, and  may  be  raised  or  lowered  by  the  county  board  of 
equalization.     The  county  board  of  equalization,  although  its 
personnel  is  that  of  the  board  of  supervisors,  is  a  distinct 
tribunal,   and  is  not  the  board  of    supervisors.    Moreover, 
after  the  board  of  equalization  has  performed  its  duties  of 
rectifying  undervaluations  or  overvaluations,  it  has  exhausted 
its  functions.    The  collection  of  taxes  then  devolves  upon  the 
tax  collector,  over  whom  the  board  of  supervisors  exercises 
only  the  same  control  which  it  exercises  over  all  other  county 
officers.    The  county  of  Cochise,  as  a  municipal  body,  was  not 
a  proper  party  to  the  suit  brought  by  the  Copper  Queen  Con- 
solidated Mining  Company  to  restrain  the  collection  of  the 
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taxes  assessed  upon  it  by  the  board  of  equalization,  and 
which,  by  virtue  of  that  assessment,  it  became  the  duty  of  the 
tax  collector  to  collect.  It  follows  that  the  board  of  super- 
visors did  not  derive  authority  from  the  provisions  above 
quoted  to  compromise  this  suit.  Its  authority  would  be  more 
appropriately  attributable  to  another  provision  of  the  same 
paragraph,  conferring  upon  that  board  authority  "to  do  and 
perform  all  other  acts  and  things  which  may  be  necessary 
to  the  full  discharge  of  the  duties  of  the  chief  legislative  au- 
thority of  the  county  government.' '  But  our  system  of 
revenue  collection  is  inconsistent  with  a  theory  that,  under 
that  or  any  other  provision,  a  board  of  supervisors  may  raise, 
lower  or  remit  taxes.  The  only  powers  possessed  by  such 
boards  are  those  expressly  conferred  by  statute  or  neces- 
sarily implied  therefrom.  Santa  Cruz  County  v.  Barnes,  9 
Ariz.  42,  76  Pac.  621 ;  State  v.  Central  Vac.  R.  R.  Co.,  9  Nev. 
79.  Jurisdiction  to  remit  or  compromise  taxes  we  should  find 
conferred  in  express  terms  carefully  conditioned ;  it  may  not 
be  predicated  upon  an  inference.  We  conclude,  therefore, 
that  the  attempted  compromise  pleaded  by  respondent  was 
void.  State  v.  Central  Pac.  R.  R.  Co.,  9  Nev.  79,  10  Nev. 
87;  Sacramento  Co.  v.  Central  Pac.  R.  R.  Co.,  61  Cal.  254. 
It  is  cogent  that  the  legislature,  by  a  necessary  inference  from 
its  enactment  of  Act  No.  34,  p.  56,  of  the  Laws  of  1891,  has 
given  our  statutes  the  same  construction.  The  parts  of  para- 
graph 973,  above  quoted,  and  the  general  system  of  the  as- 
sessment and  collection  of  taxes  (except  as  to  matters  of 
procedure  alone  in  the  collection  of  delinquent  taxes)  have 
been  in  effect  since  1887.  Section  1  of  Act  No.  34,  supra 
(page  56),  reads  as  follows:  "That  all  rebates,  adjustments, 
settlements  or  compromises  heretofore  made  by  the  boards  of 
supervisors,  in  the  various  counties,  of  tax  values,  tax  assess- 
ments or  taxes,  upon  any  property  or  of  any  suit  or  proceed- 
ing for  the  collection  of  any  tax  or  taxes,  be  and  the  same 
are  hereby  ratified  and  confirmed,  provided,  however,  nothing 
herein  contained  shall  be  construed  or  held  to  mean  that  the 
said  boards  of  supervisors  shall  hereafter  have  any  right, 
power  or  authority  to  rebate,  adjust,  settle,  compromise  or 
diminish  any  tax,  taxes,  tax  values,  assessments  or  levies, 
or  any  suit  or  proceeding  for  the  collection  of  any  tax  or 
taxes  upon  any  property  except  as  a  board  of  equalization 
in  the  manner  prescribed  by  law."  This  curative  act,  though 
not  re-enacted  in  the  Revision  of  1901,  its  purpose  having 
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been  served,  is  an  implicit  recognition  by  the  legislature  that 
such  compromises  by  board  of  supervisors  were  without  au- 
thority of  law. 

It  is  fitting  still  further  to  point  out  that  section  91  of  the 
revenue  law  (Rev.  Stats.  1901,  par.  3922),  as  amended  by  Act 
No.  92,  supra,  specifies  conditions  under  which  the  board 
of  supervisors  may  compromise  taxes.  That  act  took  effect 
on  March  19,  1903,  and  therefore  was  in  effect  at  the  time 
of  the  attempted  compromise.  The  compromise  was  not  based 
upon  any  conditions  upon  which  a  compromise  may  be  made 
under  the  authority  conferred  by  that  section.  Even  if  the 
board  of  supervisors,  by  virtue  of  the  provisions  of  para- 
graph  973,  Revised  Statutes  of  1901,  had  possessed  the  power 
to  compromise  taxes,  the  enactment  of  a  statute  specifying 
the  terms  upon  which  the  taxes  may  be  compromised  would 
have  the  effect  to  restrict  the  authority  formerly  possessed 
by  it. 

Under  section  86  of  the  revenue  law  (Rev.  Stats.  1901,  par. 
3917),  as  amended  by  Act  No.  92,  it  is  the  duty  of  respondent, 
in  the  exercise  of  which  he  is  without  discretion,  to  bring  suit 
to  collect  the  delinquent  taxes  in  question. 

The  peremptory  mandate  will  issue  as  prayed. 

KENT,  G.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 
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B.  N.  LEATHERWOOD,  Plaintiff  and  Appellant,  ▼.  R  R 
RICHARDSON  and  DAVID  ALLEN,  Defendants  and 
Appellees. 

1.  Appeal  and  Error — Statement  o»  Pacts — Transcript  o»  Record— 
Reporter's  Notes — Certification — Rsv.  Stats.  Arie.  1901,  pab. 
1582,  Laws  Arie.  1907,  Chap.  74,  Construed. — Paragraph  1582, 
supra,  or  the  rules  of  the  court  require  the  transcript  of  the  re- 
porter's notes  to  be  certified  in  order  to  serve  as  a  statement  of 
the  evidence,  although  it  would  not  serve  as  a  bill  of  exceptions. 
Chapter  74,  supra,  requires  the  transcript  of  the  reporter's  notes 
to  be  certified  before  it  can  be  used  as  a  bill  of  exceptions  or  a 
statement  of  the  evidence.    Held,  that  where  an  appeal  was  taken 
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prior  to  the  passage  of  chapter  74,  supra,  the  reporter's  tran- 
script, though  not  certified,  is  sufficient  to  enable  the  court  to 
pass  upon  the  questions  raised  by  the  assignments  of  error  which 
relate  to  the  sufficiency  of  the  findings  under  the  evidence  of  the 
case,  and  not  to  the  rulings  of  the  court  upon  the  trial. 

2.  Trusts — Establishment — Evidence — Sufficiency. — In  an  action 
to  establish  a  trust  in  land  absolutely  conveyed,  the  evidence  of 
the  alleged  trustee  that  while  he  had  no  recollection  of  the  trans- 
actions respecting  the  particular  deeds  in  question,  all  the  deeds 
that  he  took  at  about  that-  time  (of  which  there  were  a  large 
number)  in  mining  property  were  either  "deeds  of  trust  as  security 
or  else  to  assist  in  a  sale,"  that  he  usually  insisted  upon  having 
absolute  deeds  made,  and  that  he  did  not  pay  any  consideration 
therefor,  was  too  vague  and  uncertain  to  establish  a  trust  as 
prayed  for. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima. 
John  H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Rehearing.    Former  opinion,  ante,  p.  163,  89  Pac.  503. 

Frank  H.  Hereford,  for  Appellant. 

Selim  M.  Franklin,  for  Appellees. 

KENT,  C.  J. — At  the  last  term  of  this  court  we  affirmed 
the  judgment  in  this  case.  As  we  pointed  out  in  our  opinion, 
the  record  showed  that  there  was  no  assignment  of  errors, 
no  statement  of  facts  or  bill  of  exceptions,  except  in  the  form 
of  a  transcript  of  the  reporter's  notes;  that  such  transcript 
had  not  heen  allowed  by  the  trial  judge,  and  hence  could 
not  be  considered  as  a  bill  of  exceptions ;  and  that  the  appel- 
lant had  in  other  particulars  failed  to  comply  with  the  re- 
quirements of  the  appellate  procedure.  The  appellant  pre- 
sented a  motion  for  rehearing,  in  which  he  showed  that  by 
inadvertence  the  errors  assigned  were  contained  in  the  ab- 
stract, and  not  in  the  brief,  and  further  presented  reasons 
for  his  failure  to  comply  with  the  requirements  of  the  rules. 
Upon  this  showing  we  determined  in  this  instance  to  grant  a 
rehearing,  and  to  consider  the  case  upon  the  merits  as  if  the 
requirements  or  the  rules  relating  to  appeals  had  been  ob- 
served.   It  is  urged  by  the  appellees  that  we  may  not,  even 
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on  the  rehearing,  consider  the  evidence  in  the  case,    since 
the  reporter's  transcript  is  not  certified  by  the  trial  judge. 
Under  the  statute  regulating  appeals  passed  in  1907  and  now 
in  force,  the  contention  of  the  appellees  would  be  correct, 
for  the  reporter's  transcript  can  now  only  serve  as  a  bill 
of  exceptions  or  as  a  statement  of  the  evidence  when   it  is 
certified  by  the  judge.     Laws  1907,  c.    74.    Prior  to  1907, 
however,  an  uncertified  transcript  of  the    reporter's  notes, 
while  it  did  not  serve  as  a  bill  of  exceptions,  was  sufficient 
to  serve  as  a  statement  of  the  evidence,  since  neither  the 
statute  of  1901   (Rev.  Stats.  1901,  par.  1582)   nor  the  rule* 
of  court  required  such  transcript  to  be  certified  in  order  to- 
serve  such  latter  purpose.     The  appeal  in  the  case  before 
us  was  taken  prior  to  the  passage  of  the  statute  of  1907, 
and  the  reporter's  transcript,  though  not  certified,  is  there- 
fore sufficient  to  enable  us  to  pass  upon  the  questions  raised 
by  the  assignments  of  error,  which  relate  to  the  sufficienc}" 
of  the  findings  under  the  evidence  in  the  case,  and  not  to  the 
rulings  of  the  court  upon  the  trial. 

The  facts  in  the  case  are  as  follows :  This  was  a  suit  brought 
by  Leatherwood  against  Richardson  and  Allen,  praying  to  be 
decreed  the  owner  and  entitled  to  the  possession  of  a  one- 
seventh  interest  in  certain  mines,  and  to  require  Richardson 
to  execute  to  the  plaintiff  a  deed  for  an  undivided  one- 
seventh  interest  therein.  The  mines,  the  subject  of  the  ac- 
tion, were  seven  in  number.  As  to  the  four  of  them  one  S.  M. 
Lowell  owned  a  one-fourth  interest  by  virtue  of  being  one 
of  four  locators  thereof  in  1878.  As  to  the  other  mines, 
also  located  in  1878,  Lowell  seems  to  have  had  no  legal  title  or 
interest.  On  May  27,  1879,  Lowell  conveyed  by  deed  to  one 
Williams  an  undivided  one-fourth  interest  to  five  of  said 
claims,  and  thereafter,  on  August  16,  1879,  Lowell,  by  a  deed 
reciting  the  former  deed  and  containing  a  provision  that  it 
was  the  intention  of  Lowell  by  such  former  deed  to  convey 
"the  full  and  entire  interest,  whether  lawful  or  equitable,' r 
of  Lowell,  not  only  to  the  five  claims,  but  also  to  the  other 
two,  conveyed  to  Williams  all  his  "title  and  interest,  estate, 
claim  or  demand,  both  in  law  or  equity,"  to  the  seven  claims 
in  controversy.  These  two  deeds  were  duly  recorded  shortly 
after  execution.  There  is  no  evidence  of  any  conveyance  by 
Williams  to  any  person  of  the  interest  in  the  property  thus 
acquired  by  him  so  far  as  the  four  claims  in  which  Lowell 
seems  to  have  had  a  legal  title  to  an  undivided  interest.    In 
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1897  Williams  by  deed  quitclaimed  to  Allen  two  of  the  other 
claims  in  controversy.  In  1882  Lowell  executed  and  deliv- 
ered to  the  plaintiff  a  deed,  which  was  recorded,  wherein  he 
purported  to  convey  to  the  plaintiff  an  undivided  one-seventh 
interest  to  the  seven  claims.  In  1883  the  defendant  Allen, 
having  performed  the  assessment  work  on  the  claims  for  that 
year,  attempted  under  the  statute  to  forfeit  the  claims  of 
his  co-owner  Williams  and  others  for  failure  to  contribute 
their  share  of  the  expenses  of  the  assessment  work.  The 
publication  of  the  notice  was  apparently  incomplete.  In 
1885  Williams  disclaimed  to  Allen  any  interest  in  any  of  the 
mining  claims,  an*d  since  that  date  the  defendant  Allen  has 
been  in  the  possession  of  the  claims,  claiming  the  same  ad- 
versely to  Williams,  and  claiming  to  be  the  owner  of  the 
interest  therein  conveyed  to  Williams  by  the  deed  of  Lowell. 
In  1897,  the  title  to  the  claims  being  uncertain  and  in  con- 
fusion, not  only  as  to  the  Williams,  but  as  to  other,  interests, 
the  defendant  Allen,  who  had  up  to  that  date  performed  the 
assessment  work  on  the  claims,  concluded  to  omit  the  assess- 
ment work  ior  that  year,  for  the  purpose  of  acquiring  a  new 
title  to  the  property  by  procuring  the  defendant  Richardson 
to  relocate  the  claims  as  abandoned  claims  in  the  year  fol- 
lowing, to  wit,  1898,  as  a  trustee  for  himself  and  certain 
others  to  whom  Allen  conceded  an  interest  in  the  property, 
not  including  the  plaintiff  or  Lowell  or  Williams.  This  ar- 
rangement was  carried  out,  and  the  claims  relocated  by 
Richardson  as  such  trustee  in  March,  1898,  since  when  the 
defendants  and  their  grantees  have  been  in  possession,  claim- 
ing under  the  relocations.     This  suit  was  brought  in  1902. 

The  trial  court  found  the  facts  substantially  as  above  set 
forth — that  Williams  had  abandoned  his  interest  in  1885,  and 
that  the  plaintiff  had  no  right,  title  or  interest  to  the  prop- 
erty, and  was  not  entitled  to  a  judgment  in  the  action,  and 
dismissed  the  complaint.  From  this  judgment  Leatherwood 
has  appealed. 

The  assignments  of  error  which  we  may  consider,  though 
several  in  number,  all  depend  upon  the  alleged  error  of  the 
trial  court  in  its  failure  to  find  that,  in  the  conveyance  of  the 
property  by  Lowell  to  Williams,  Williams  took  title  simply 
as  a  trustee  for  Lowell,  and  that,  under  the  deed  from  Lowell 
to  Leatherwood,  Leatherwood  had  an  equitable  one-seventh 
interest  in  the  property,  which  interest  existed  at  the  time 
of  the  relocation  of  the  mines  in  1898,  and  which  interest 
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the  appellant  contends  should  have  been  found  and  adjudi- 
cated in  this  suit. 

The  present  contention  of  the  appellant  is  that  the  deeds 
to  Williams,  though  absolute  on  their  face,  in  fact  conveyed 
to  him  the  title  only  as  a  trustee  for  the  purpose  of  making 
sale  of  the  property ;  that  the  purpose  of  the  trust  not  having 
been  fulfilled,  and  Lowell  having  subsequently  deeded  a  one- 
seventh  interest  to  Leatherwood,  Leatherwood  is  the  equita- 
ble owner  of  a  one-seventh  interest  in  the  property;   and, 
since  the  statute  of  limitations  cannot  be  availed  of  as  against 
a  co-owner,  and  Allen  could  not  by  the  subterfuge  of  reloca- 
tion deprive  a  co-owner  of  his  interest,  that  Leatherwood  itf 
still  the  equitable  owner  of  such  one-seventh  interest  in  the 
property,  and  should  have  the  legal  title  to  such  interest 
conveyed  to  him  in  this  suit.    The  complaint  alleges  a  one- 
seventh  legal  ownership  in  Leatherwood  of  the  property,  sets 
up  the  alleged  fraudulent  relocation,  and  prays  for  judgment 
that  the  plaintiff  be  decreed  to  be  the  owner  and  entitled 
to  the  possession  of  a  one-seventh  interest  in  the  property, 
that  his  title    thereto  be    quieted,  and    that  the  defendant 
Richardson  (the  relocator)  be  required  to  make,  execute  and 
deliver  to  the  plaintiff  a  deed  for  such  undivided  one-seventh 
interest.    It  is  not  a  suit  to  declare   Williams  a  trustee,  or 
to  have  the  title  to  the  interest  claimed  quieted  in  Williams 
or  conveyed  to  him  as  trustee.    Williams  is  not  a  party  to 
the  suit,  neither  is  Lowell ;  and  there  is  no  issue  in  the  plead- 
ings as  to  whether  Williams  was,  or  was  not,  a  trustee.     The 
legal  title  to  the  share  claimed  by  Leatherwood  under  the 
evidence  is  shown  to  be  still  outstanding  in  Williams,  ex- 
cept in  so  far  as  it  may  have  been  abandoned  by  him  or  sub- 
sequently acquired  by  Allen  under  the  relocations  of  1898. 

We  do  not  need  to  consider  the  question  whether  the  plead- 
ings would  support  the  findings  it  is  claimed  should  have  been 
made,  or  the  question  whether  or  not  the  relief  sought,  to  wit. 
the  conveyance  of  the  title  to  Leatherwood  and  quieting  of 
such  title  in  him,  could  be  granted  in  this  suit  without  the 
joinder  of  other  parties  defendant;  for  an  examination  of  the 
evidence  fails  to  show  or  establish  such  a  trust  as  would  war- 
rant the  trial  court  in  making  the  findings  contended  for  by 
the  appellant,  to  wit,  that  Leatherwood  was  a  cestui  que  trust 
thereunder  to  the  extent  of  the  interest  claimed,  or  of  any 
interest.  The  evidence  respecting  such  a  trust  is  very  vague 
and  uncertain,  and  is  founded  principally  upon  a  declaration 
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and  the  statements  of  Williams,  the  alleged  trustee.  Giving 
his  evidence  the  most  favorable  aspect  for  the  appellant,  it  is 
simply  to  the  effect  that,  while  he  had  no  recollection  of  the 
transactions  respecting  the  particular  deeds  in  question,  all 
the  deeds  that  he  took  at  about  that  time  (of  which  there  were 
a  large  number)  for  mining  properties  were  either  "deeds  of 
trust  as  security  or  else  to  assist  in  a  sale";  that  he  usually 
insisted  upon  having  absolute  deeds  made;  and  that  he  did 
not  pay  any  consideration  therefor.  That  these  deeds  were 
made  in  pursuance  of  some  pooling  arrangement  or  trust 
seems  probable,  and  is  fairly  sustained  by  the  evidence;  but 
what  the  arrangement  or  trust  was,  or  whether  or  not  it  was 
ever  executed,  there  is  not  sufficient  evidence  to  determine,  or 
sufficient  evidence  of  its  nature  to  warrant  the  court  in  find- 
ing that  in  1882,  when  Lowell  conveyed  to  Leatherwood,  he 
thereby  conveyed  the  equitable  interest  contended  for,  or  any 
equitable  interest  in  the  property.  In  any  event,  therefore, 
the  evidence  as  it  appears  in  the  record  is  insufficient  to  estab- 
lish the  trust  contended  for. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

SLOAN  and  NAVE,  JJ.,  concur.    DOAN,  J.,  dissents. 
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L.  J.  F.  IAEGAR,  Defendant  and  Appellant,  v.  ISAAC 

METCALF,  Plaintiff  and  Appellee. 

1.  Damages  —  How     Assessed  —  Basis  —  Personal     Injuries. — The 

general  rule  as  to  the  award  of  damages  for  personal  injuries  is 
as  follows:  Where,  from  the  nature  of  the  damages,  these  are  not 
susceptible  of  definite  proof,  they  must  be  left  to  the  sound  judg- 
ment and  discretion  of  the  jury;  but  where  the  damages  from 
their  nature  are  susceptible  of  definite  proof,  the  jury  is  restricted 
to  such  proof  in  ascertaining  the  amount  thereof. 

2.  Same — Same — Same. — In  a  broad  sense,  it  is  never  true  that  a  jury 

may  estimate  damages  without  regard  to  the  evidence.  Even  where 
the  jury  is  permitted  to  exercise  judgment  and  discretion  as  to 


284  Iaegab  v.  Metcalf.  [11  Ariz. 

the  amount,  such  judgment  and  discretion  must  be  baaed    upon 
facts  and  circumstances  proven  in  the  case. 

3.  Assault  and  Battery — Damages — Instructions  to  Jury. — It   was 

error  for  the  court  to  instruct  the  jury,  upon  the  trial  of  an  action 
for  assault  and  battery,  that  in  estimating  damages  they  had 
the  right  to  consider  bodily  and  mental  pain,  loss  of  time,  and 
diminished  capacity  for  labor,  resulting  directly  from  defendant's 
wrongful  acts,  if  the  evidence  shows  the  circumstances  to  exist, 
and  also  "that  it  is  not  necessary  that  the  amount  of  the  damages 
resulting  from  personal  injuries  should  be  proven  by  witnesses,  but 
is  to  be  determined  by  you  from  your  own  general  knowledge  and 
experience";  inasmuch  as  the  quoted  portion  of  the  instructions 
above,  while  applicable  to  the  bodily  and  mental  pain,  was  in- 
applicable to  the  other  elements  of  the  damage  mentioned. 

4.  Appeal  and  Error — Review — Prejudicial  Error — Instruction's. — 

An  instruction  that  the  jury  may  award  damages  for  injuries 
susceptible  of  definite  proof,  as  well  as  for  those  which  are  not  in 
accordance  with  their  general  knowledge  and  experience,  being 
erroneous  in  part,  cannot  be  said  to  be  harmless,  as  there  is  no 
means  of  knowing  from  the  verdict  whether  the  jury  did  or  did 
not  allow  anything  for  the  injuries  susceptible  of  definite  proof, 
and  the  instruction  contained  the  only  statement  of  law  with  regard 
to  the  measure  of  compensatory  damages  which  might  be  allowed. 

5.  Damages — Exemplary — Grounds. — At  common  law,  what  are  called 

exemplary,  punitive  or  vindictive  damages,  where  the  injury  has 
been  wanton,  malicious,  gross  or  outrageous,  may  be  awarded  by 
the  jury. 

G.  Same  —  Same  —  Pleading  —  Complaint  —  Sufficiency. — The  facts 
which  would  justify  an  award  of  exemplary  damages  must  be 
pleaded  in  the  complaint,  either  expressly  or  by  necessary  implica- 
tion, and  averment  of  actual  damages,  without  charging  that  the 
injury  was  wanton,  malicious,  gross  or  outrageous,  is  an  insufficient 
pleading  to  sustain  an  award  of  exemplary  damages. 

7.  Assault  and  Battery — Damages — Exemplary — Complaint — Suffi- 

ciency.— Where  a  complaint  charges  that  while  plaintiff  was  en- 
gaged in  the  performance  of  his  duty  as  cook,  and  without  cause 
or  provocation,  the  defendant  attacked  plaintiff,  and  struck  him 
in  the  eye  with  false  knuckles,  causing  the  loss  of  one  of  the  plain- 
tiff's eyes  and  otherwise  seriously  injuring  him,  there  is  a  sufficient 
charge  of  a  wanton  and  malicious  assault  to  permit  the  jury  to 
award  exemplary  damages,  as  it  is  the  rule  that  one  is  presumed  to 
intend  the  natural  and  probable  consequences  of  his  act. 

8.  Assault   and    Battery — Self-defense    must   be    Pleaded. — If    a 

defendant  desires  to  set  up  a  defense  of  self-defense  in  an  action  for 
assault  and  battery,  such  justification  must  be  pleaded  as  a  special 
defense,  since  a  general  denial  is  insufficient  to  admit  evidence  or» 
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to  warrant  the  issue  of  self-defense  being  raised  in  any  way  as  a 
justification  for  the  assault. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Frank  H.  Hereford,  for  Appellant. 

Actual  damages  in  dollars  and  cents,  or  some  equivalent  of 
one  ef  them,  must  be  proven  by  the  evidence  in  the  case.  The 
instruction  was  erroneous  in  not  confining  the  jury  to  the  evi- 
dence in  consideration.  Cleveland  etc.  By.  Co.  v.  Jenkins, 
174  111.  398,  66  Am.  St.  Rep.  296,  51  N.  B.  811,  -62  L.  R.  A. 
922 ;  City  of  Freeport  v.  Isbell,  83  111.  440,  25  Am.  Rep.  407 ; 
Beed  v.  Chicago  etc.  B.  Co.,  57  Iowa,  23, 10  N.  W.  285 ;  South 
Covington  &  C.  St.  By.  Co.  v.  Core,  29  Ky.  Law  Rep.  836, 
96  S.  W.  562 ;  San  Antonio  etc.  By.  Co.  v.  Bobinson,  73  Tex. 
277,  11  S.  W.  327.  "In  a  Texas  case,  an  instruction  on  all- 
fours  with  the  one  under  consideration,  and  couched  in  almost 
the  same  language,  was  given  and  held  to  be  erroneous.  Gulf 
etc.  By.  Co.  v.  Greenlee,  62  Tex.  351;  International  etc.  By. 
Co.  v.  Simcock,  81  Tex.  504,  17  S.  W.  47 ;  Houston  etc.  By. 
Co.  v.  Bichards,  20  Tex.  Civ.  App.  203,  49  S.  W.  687 ;  Gardner 
v.  Burlington  etc.  B.  Co.,  68  Iowa,  588,  27  N.  W.  768 ;  Gulf  etc. 
By.  Co.  v.  Greenlee,  62  Tex.  344,  supra.  The  instruction  is 
erroneous  for  other  reasons,  such  as  the  portion  thereof  which 
charges  the  jury  that  they  "have  a  right  to  consider  .  .  .  loss 
of  time,  if  any,  caused  by  the  assault,  if  any,  and  his  dimin- 
ished capacity  for  labor,  if  any,"  no  evidence  being  given 
to  sustain  said  instruction.  Texas  etc.  By.  Co.  v.  Curry,  64 
Tex.  87 ;  Galveston  etc.  By.  Co.  v.  Arispe,  81  Tex.  517,  17  S. 
W.  47;  Beed  v.  Chicago  etc.  B.  Co.,  supra;  Texas  &  P.  By. 
Co.  v.  Bigham  (Tex.  Civ.  App.),  30  S.  W.  254;  Gulf  etc.  By. 
Co.  v.  Sparger,  11  Tex.  Civ.  App.  82,  32  S.  W.  49 ;  San  An- 
tonio etc.  By.  Co.  v.  Robinson,  supra;  Houston  City  Street 
By.  Co.  v.  Bichart  (Tex.  Civ.  App.),  27  S.  W.  920;  South 
Covington  etc.  Ky.  Co.  v.  Nelson,  28  Ky.  Law  Rep.  287,  89 
S.  W.  200 ;  Gardner  v.  Burlington  etc.  B.  Co.,  68  Iowa,  588, 
27  N.  W.  768.  "A  wrong  that  sounds  in  exemplary  damages 
is  where  some  right  of  person  or  property  has  been  invaded 
with  malice,  violence  or  wantonness,  or  with  reckless  disre- 
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gard  of  social,  civil  obligations,  and  to  recover  such  damages 
plaintiff  must  allege  the  elements  of  such  wrong  and  the  tes- 
timony must  be  confined  to  such  allegations."  Voorhees  on 
Measure  of  Damages,  par.  185,  p.  348,  and  authorities  cited; 
Sullivan  v.  Oregon  R.  &  N.  Co.,  12  Or.  392,  53  Am.  Rep.  364, 
7  Pac.  508  (see  p.  517) ;  5  Ency.  of  PL  &  Pr.,  pp.  723,  724; 
International  etc.  Ry.  Co.  v.  Garcia,  70  Tex.  207,  7  S.  W.  802. 
In  the  complaint  in  this  case,  none  of  the  elements  constituting 
punitive  or  exemplary  damages  as  defined  in  the  instruction 
were  charged.  "To  entitle  a  plaintiff  to  exemplary  damages, 
he  must  not  only  prove  the  elements  that  enter  in  to  make 
up  this  cause  of  action,  but  he  must,  in  the  first  place,  in  his 
complaint  set  up  distinctly  the  elements  that  make  up  his 
cause  of  action.  Any  other  course  is  subversive  to  the  rules 
of  pleading."  Samuels  v.  Richmond  it  D.  R.  Co.,  35  S.  C. 
493,  28  Am.  St.  Rep.  883,  14  S.  E.  943;  Spellman  v.  Rich- 
mond  &  D.  R.  Co.,  35  S.  C.  475,  28  Am.  St.  Rep.  858,  14  S.  E. 
947. 

Worsley  &  Drachmas,  for  Appellee. 

No  specific  form  of  agreement  is  required  in  a  pleading, 
where  the  plaintiff  seeks  to  recover  punitive  damages.  13 
Cyc.  180,  and  cases  cited;  5  Ency.  of  PL  &  Pr.  724.  "One 
who  claims  damages  resulting  from  a  wrongful  act  must  prove 
the  amount  with  reasonable  certainty,  and  not  leave  it  to  be 
guessed  by  the  jury.  But  the  law  never  requires  a  vain  or 
impossible  thing,  and  that  rule  must  fall  if  such  damages  are 
insusceptible  of  definite  proof.  Naturally,  therefore,  in  cases 
of  this  nature,  experience  has  shown  that  it  is  utterly  impos- 
sible to  fix  any  very  precise  rules  to  guide  the  jury  beyond 
such  cautions  as  guard  them  against  passion  and  prejudice." 
The  court  was  correct  in  instructing  the  jury  to  determine  the 
damages  from  their  own  general  knowledge  and  experience. 
Knittel  v.  Schmidt,  16  Tex.  Civ.  App.  7,  40  S.  W.  508 ;  Black- 
field  on  Instructions  to  Juries,  12-430;  Little  v.  Single,  26 
Ind.  168;  Wedekind  v.  Southern  Pac.  Co.,  20  Nev.  301,  21 
Pac.  682 ;  Bennett  v.  New  York  Central  etc.  R.  R.  Co.,  69  N. 
Y.  596,  25  Am.  Rep.  250 ;  Welch  v.  Ware,  32  Mich.  78 ;  Davis 
v.  Central  R.  R.  Co.,  60  Ga.  329;  Wheaton  v.  North  Beach 
etc.  R.  R.  Co.,  36  Cal.  590 ;  Walker  v.  Erie  Ry.  Co.,  63  Barb. 
(N.  Y.)  260;  Alabama  etc.  R.  Co.  v.  Burgess,  119  Ala.  555, 
72  Am.  St.  Rop.  943,  25  South.  254;  Howland  v.  Oakland  etc. 
Ry.  Co.,  110  CaL  513,  42  Pac.  983 ;  Oglesby  v.  Missouri  Pac. 
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«y.  Co.,  150  Mo.  137,  37  S.  W.  829,  51  S.  W.  758 ;  Sturgeon 
v.  Sturgeon,  4  Ind.  App.  232,  30  N.  E.  806 ;  Norfolk  etc.  R. 
Co.  v.  Shott,  92  Va.  34,  22  S.  E.  811.  As,  in  cases  of  per- 
sonal injury,  there  can  be  no  very  precise  rules  for  the  guid- 
ance of  juries  in  the  assessment  of  damages,  the  amount  there- 
of is,  of  necessity,  left  to  their  good  sense  and  sound  discretion. 
13  Cyc.  136,  and  cases  cited ;  Rowland  v.  Oakland  Con.  St.  Ry. 
Co.,  110  Cal.  513,  42  Pac.  983 ;  City  of  Panama  v.  Phelps,  101 
U.  S.  453,  25  L.  Ed.  1061 ;  Hallack  v.  Johnson,  12  Colo.  244,  20 
Pac.  700 ;  Louisville  Ry.  Co.  v.  Minogue,  90  Ky.  369,  29  Am.  St. 
Rep.  378, 14  S.  W.  357 ;  63  Barb.  (N.  Y.)  supra;  32  Mich,  supra. 
The  doctrine  last  above  stated  has  additional  and  almost  ines- 
timable force  if,  as  here,  the  case  calls  for  the  allowance  of 
punitive,  as  well  as  exemplary,  damages.  Alabama  etc.  R.  Co. 
v.  Burgess,  119  Ala.  555,  72  Am.  St.  Rep.  943,  25  South.  251 ; 
Louisville  South.  R.  Co.  v.  Minogue,  90  Ky.  369,  29  Am.  St. 
Rep.  378,  14  S.  W.  357;  Newport  etc.  Co.  v.  Dentzel,  91  Ky. 
42,  14  S.  W.  958 ;  Wheaton  v.  North  Beach  etc.  R.  R.  Co.,  36 
Cal.  590.  The  right  of  the  jury  to  exercise  a  discretion  in 
this  class  of  cases  is  recognized.  "Every  verdict  of  this 
nature  must  be  treated  as  prima  facie  the  result  of  honest, 
unprejudiced  judgment,  and  the  burden  is  upon  him  who  as- 
serts otherwise."  Louisville  South.  R.  Co.  v.  Minogue,  90  Ky. 
369,  29  Am.  St.  Rep.  378,  14  S.  W.  357 ;  Oglesby  v.  Missouri 
P.  R.  Co.,  150  Mo.  137,  37  S.  W.  831,  51  S.  W.  758 ;  Smith  v. 
Pittsburgh  etc.  Ry.  Co.,  90  Fed.  783;  Louisville  Ry.  Co. 
v.  Minogue,  90  Ky.  369,  29  Am.  St.  Rep.  378,  14  S.  W.  358 ; 
Welch  v.  Ware,  32  Mich.  78;  Sturgeon  v.  Sturgeon,  4  Ind. 
App.  232,  30  N.  E.  806 ;  Norfolk  etc.  R.  Co.  v.  Shott,  92  Va. 
34,  22  S.  E.  811 ;  Howland  v.  Oakland  S.  Ry.  Co.,  110  Cal. 
513,  42  Pac.  983-986.  "The  verdict  must  be  such  as  to  in- 
dicate per  se  passion  or  prejudice.' '  Howland  v.  Oakland 
Cm.  St.  Ry.  Co.,  110  Cal.  513,  42  Pac.  983,  986 ;  3  Cyc.  1110, 
and  cases  cited.  Where  plaintiff's  sight  has  been  perma- 
nently impaired,  the  verdict  will  be  considered  as  compensa- 
tion rather  than  excessive.  Texas  &  Pac.  Ry.  Co.  v.  Bowlin 
(Tex.  Civ.  App.),  32  S.  W.  918;  Crowell  v.  State,  24  Tex. 
App.  404,  6  S.  W.  319;  Shaw  v.  Chicago  etc.  Ry.  Co.,  123 
Mich.  629,  81  Am.  St.  Rep.  230,  82  N.  W.  618,  49  L.  R.  A. 
308 ;  12  Cyc.  130,  and  cases  cited.  Where  instruction  is  com- 
plained of,  the  entire  evidence  must  be  set  out  before  the 
supreme  court  will  pass  upon  whether  evidence  was  suffi- 
cient to  support  instruction.    Curtis  v.  Boguillas  L.  &  C.  Co., 
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8  Ariz.  258,  71  Pac.  924.  Evidence  that  plaintiff  lost  two 
months'  time  and  labor  and  the  loss  of  an  eye  sufficient  to 
support  the  instruction.  Texas  &  Pac.  By.  Co.  v.  Bowlin 
(Tex.  Civ.  App.),  32  S.  W.  918;  Chicago  etc.  B.  B.  Co.  v. 
Warner,  108  111.  538 ;  Fisher  v.  Jansen,  128  III  549,  21  N.  E. 
598.  "If  the  appellant  feared  that  the  jury  might  be  mis- 
led by  it  to  an  unrestrained  and  capricious  assessment,  it  im- 
mediately became  his  duty  to  request  a  more  explicit  and 
explanatory  instruction."  In  the  absence  of  such  request, 
he  would  not  be  heard  to  complain.  Alabama  etc.  R.  Co.  v. 
Burgess,  119  Ala.  555,  72  Am.  St.  Eep.  943,  25  South.  254; 
Qulf  etc.  By.  Co.  v.  Harmonson  (Tex.  Civ.  App.),  22  S.  W. 
764;  Galveston  Oil  Co.  v.  Malin,  60  Tex.  645;  Browning  v. 
Wabash  W.  B.  B.  Co.,  124  Mo.  55,  27  S.  W.  644;  Willey  v. 
Norfolk  Southern  B.  Co.,  96  N.  C.  408,  1  S.  E.  446.  Where 
an  instruction  is  erroneous,  and  the  evidence  fully  sustained 
the  verdict,  the  doctrine  of  harmless  error  is  applied.  Evans 
v.  Merritt,  62  Ark.  228,  35  S.  W.  212 ;  Liberty  Ins.  Co.  v.  Ehr- 
Uch,  42  Neb.  553,  60  N.  W.  940 ;  Ariz.  L.  &  R.  Co.  v.  M ooney, 
4  Ariz.  96,  33  Pac.  590 ;  Keeler  v.  Herr,  157  111.  57,  41  N.  E. 
750 ;  Mode  v.  Beasley,  143  Ind.  306,  42  N.  E.  727 ;  Rev.  Stats. 
Ariz.,  par.  1293 ;  Perkins  v.  Marrs,  15  Colo.  262,  25  Pac.  168 ; 
Hobson  v.  New  Mexico  &  A.  B.  Co.,  2  Ariz.  171,  11  Pac.  545 ; 
Boltz  v.  Town  of  Sullivan,  101  Wis.  608,  77  N.  W.  872. 
"Under  a  general  denial,  evidence  is  inadmissible  to  prove 
justification  of  the  assault.  Such  evidence  is  admissible  only 
in  mitigation  of  damages,  and  was  admitted  for  such  purpose 
only  in  this  case."  2  Ency.  of  PI.  &  Pr.  862;  3  Cyc.  1084; 
Watson  v.  Hastings,  1  Penne.  (Del.)  47,  39  Atl.  587. 

SLOAN,  J. — The  complaint  in  this  action  charges  that  the 
plaintiff,  Metcalf,  during  the  year  1906,  worked  for  defend- 
ant, Iaeger,  as  cpok  in  the  latter 's  hotel  in  the  city  of  Tucson, 
and  further,  quoting  the  language  of  the  complaint,  "that 
on  or  about  July  10,  1906,  while  the  plaintiff  was  engaged  in 
the  performance  of  his  duties  as  cook  under  said  contract, 
and  without  cause  or  provocation,  the  defendant  made  an 
attack  upon  the  plaintiff,  striking  the  plaintiff  in  the  eye  with 
false  knuckles,  knocking  him  down,  and  otherwise  beating  and 
bruising  this  plaintiff,  causing  the  loss  of  one  of  the  plain- 
tiff's eyes,  and  causing  him  to  suffer  great  physical  pain  and 
anguish,  and  further  causing  him  the  loss  of  two  months' 
time,  and  causing  him  to  incur  liabilities  for  medical  attend- 
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ance  in  the  sum  of  $200,  in  the  effort  to  save  the  said  eye." 
The  complaint  alleges  that  as  a  result  of  the  assault  plaintiff 
suffered  general  damages  in  the  sum  of  $15,000,  and  prays 
judgment  for  that  amount.  The  answer  of  the  defendant  con- 
sists of  a  general  demurrer  and  a  general  denial.  The  cause 
was  tried  to  a  jury,  which  returned  a  verdict  awarding  plain- 
tiff, Metcalf,  the  sum  of  $1,537.50.  The  court  entered  judg- 
ment in  favor  of  Metcalf  and  against  Iaeger  in  accordance 
with  the  verdict.  Thereupon  Iaeger  moved  for  a  new  trial, 
which  was  denied.  From  the  order  overruling  the  motion  and 
from  the  judgment,  Iaeger  has  appealed. 

The  assignments  of  error  relate  to  instructions  given,  and  to 
certain  instructions  requested  by  appellant  and  refused  by 
the  trial  court. 

Counsel  for  appellant  complains  of  the  following  instruc- 
tion: "The  court  instructs  the  jury  that,  if  you  find  for  the 
plaintiff  under  the  instructions  heretofore  given  you,  you  will 
allow  such  damages  as  seem  to  you  to  be  right  and  proper 
under  all  of  the  facts  and  circumstances  in  evidence.  In  es- 
timating the  damages  you  have  a  right  to  consider  bodily  and 
mental  pain,  if  any,  loss  of  time,  if  any,  caused  by  the  assault, 
if  any,  and  his  diminished  capacity  for  labor,  if  any,  result- 
ing directly  from  defendant's  wrongful  acts,  if  the  evidence 
shows  these  circumstances  to  exist.  You  may  also  take  into 
consideration  the  surgical  bills,  if  any,  which  the  plaintiff  has 
incurred.  It  is  not  necessary  that  the  amount  of  damages 
resulting  from  personal  injuries  should  be  proven  by  wit- 
nesses, but  it  is  to  be  determined  by  you  from  your  own  gen- 
eral knowledge  and  experience.  The  damages  spoken  of  are 
known  as  'actual  damages.'  "  In  its  application  to  bodily 
and  mental  pain  the  instruction  was  unquestionably  sound 
As  said  by  the  supreme  court  of  the  United  States  in  the  case 
of  the  City  of  Panama,  101  U.  S.  464,  25  L.  Ed.  1061:  "When 
the  suit  is  brought  by  the  party  for  personal  injuries,  there 
cannot  be  any  fixed  measure  of  compensation  for  the  pain  and 
anguish  of  body  and  mind,  nor  for  the  permanent  injury  to 
health  and  constitution;  but  the  result  must  be  left  to  turn 
mainly  upon  the  good  sense  and  good  judgment  of  the  tribunal 
assigned  by  law  to  ascertain  what  is  a  just  compensation  for 
the  injuries  inflicted."  The  general  rule  as  to  the  award  of 
damages  for  personal  injuries  by  the  jury  may  be  stated  in 
this  way:  Where,  from  the  nature  of  the  damages,  these  are 
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not  susceptible  of  definite  proof,  they  must  he  left  to  the 
sound  judgment  and  discretion  of  the  jury;  but  where  the 
damages  from  their  nature  are  susceptible  of  definite  proof, 
the  jury  is  restricted  to  such  proof  in  ascertaining  the  amount 
thereof.     Thus  it  has  been  held  that,   where   the    damages 
claimed  are  based  upon  loss  of  time  in  plaintiff's  employment, 
he  must  establish  by  competent  evidence  the  value  of  such 
time  or  facts  from  which  such  value  may  be  estimated  with 
reasonable  accuracy.     Staal  v.  Grand  St.  etc.  R.  R.  Co.,  107 
N.  Y.  625,  13  N.  E.  624;  Winter  v.  Central  Iowa  R.  Co.,  74 
Iowa,  448,  38  N.  W.  154.     Such  elements  of  damages  as  phy- 
sician's, surgeon's,  and  nurse's  bills  and  hospital  expenditures 
occasioned  by  the  injury,  being  susceptible  of  proof,  must  be 
estimated  and  allowed  only  when  these  may  be  ascertained  by 
the  jury  with  reasonable  accuracy  from  the  evidence.     Bow- 
sher  v.  Chicago  etc.  R.  R.  Co.,  113  Iowa,  16,  84  N.  W.  958; 
Brown  v.  White,  202  Pa.  297,  51  Atl.  962,  58  L.  R.  A.  321. 
In  a  broad  sense  it  is  never  true  that  a  jury  may  estimate 
damages  without  regard  to  the  evidence.     Even  where  the 
jury  is  permitted  to  exercise  judgment  and  discretion  as  to 
the  amount,  such  judgment  and  discretion  must  be  based  upon 
facts  and  circumstances  proven  in  the  case.     The  jury  were 
properly  directed  in  the  instruction  as  to  the  several  ele- 
ments of  damage  which  they  might  consider,  but  it  is  nowhere 
specifically  pointed  out  that  they  were  to  be  guided  by  the 
proof  as  to  the  amount  they  might  award  for  such  damages 
as  loss  of  time  and  surgeon's  bills  to  that  shown  by  the  evi- 
dence the  plaintiff  to  have  suffered.     We  think,  therefore,  the 
plain  import  of  the  instruction  is  that  it  lay  in  their  sound 
discretion  to  award  damages  in  any  sum  within  the  amount 
sued  for  which  they  might  determine   from   their  general 
knowledge  and  experience  was  suffered  by  the  plaintiff,  and 
that  this  discretion  might  be  exercised  in  ascertaining  the 
amount  which  should  be  awarded  plaintiff  as  to  any  element 
of  damage  specified  in  the  instruction. 

We  are  aware  that  the  precise  instruction  complained  of 
has  been  approved  by  the  court  of  civil  appeals  of  the  state 
of  Texas  in  Knittel  v.  Schmidt,  16  Tex.  Civ.  App.  7,  40  S.  W. 
508.  The  holding  in  this  case,  however,  does  not  comport 
with  other  decisions  by  the  same  court.  Ghulf  etc.  R.  R.  Co, 
v.  Greenlee,  62  Tex.  351;  International  etc.  Ry.  Co.  v.  Sim- 
cock,  81  Tex.  504,  17  S.  W.  47 ;  Houston  etc.  Ry.  Co.  v.  Rich- 
ards, 20  Tex.  Civ.  App.  203,  49  S.  W.  687.    It  was  held  in 
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Texas  etc.  B.  R.  Co.  v.  Curry,  64  Tex.  87,  that  it  was  error 
to  instruct  the  jury  in  estimating  the  damages  to  consider  the 
time  lost  by  the  plaintiff  by  reason  of  his  injuries,  in  the  ab- 
sence of  any  evidence,  except  such  as  was  vague  and  indefinite, 
showing  such  loss  of  time  and  the  value  thereof.  We  think 
that  the  instruction  complained  of  contained  error  in  stating 
that  it  was  unnecessary  that  the  amount  of  damages  resulting 
from  personal  injuries  should  be  proven  by  witnesses  without 
qualifying  this  general  rule  by  limiting  it  in  its  application 
to  bodily  and  mental  pain,  which  the  plaintiff  may  have 
suffered,  and  that  it  is  an  incomplete  statement  of  the  law  in 
failing  to  distinguish  between  those  elements  of  damage  which 
must  be  left  to  the  sound  judgment  and  discretion  of  the  jury, 
and  those,  such  as  loss  of  time  and  surgeon 's  bills,  which  must 
be  definitely  proven  and  found  with  reasonable  certainty  from 
the  evidence  in  the  case.  We  cannot  say  that  the  instruction 
was  harmless,  as  suggested  by  counsel  for  appellee.  There  is 
no  evidence  in  the  record  as  to  any  loss  of  time  further  than 
that  the  severity  of  the  injury  might  be  reasonably  supposed 
to  have  occasioned  such  loss,  and  no  evidence  of  the  value 
of  such  time.  We  have  no  means  of  knowing,  from  the  ver- 
dict, whether  the  jury  did  or  did  not  allow  anything  for  loss 
of  time,  nor  whether  they  were  guided  by  the  evidence  in  as- 
certaining and  allowing,  as  part  of  the  recovery,  the  amount 
under  the  claim  made  for  surgical  expenses,  as  testified  to  as 
having  been  incurred.  As  the  instruction  complained  of  con- 
tained the  only  statement  of  the  law  with  regard  to  the 
measure  of  compensatory  damages  which  might  be  allowed,  we 
think  the  instruction  contained  reversible  error. 

In  an  instruction  properly  worded  and,  considered  apart 
from  the  pleadings,  not  subject  to  criticism,  the  court  told  the 
jury  that,  if  they  found  "that  if  the  injury  inflicted  by  the 
defendant  was  wanton,  malicious,  and  committed  in  reckless 
and  willful  disregard  of  the  rights  of  plaintiff,' '  exemplary 
damages  might  be  allowed  in  case  the  compensatory  damages 
returned  might  not  be  sufficient  in  the  judgment  of  the  jury 
"to  punish  the  defendant  and  serve  as  a  warning  to  others.'1 
This  instruction  is  complained  of  upon  the  ground  that  the 
complaint  did  not  set  forth  the  facts  which  would  authorize  an 
award  of  exemplary  damages.  It  was  held  in  Day  v.  Wood- 
worth,  13  How.  (U.  S.)  363,  14  L.  Ed.  181,  that  at  common 
law  what  are  called  exemplary,  punitive,  or  vindictive  dam- 
ages, where  the  injury  has  been  wanton,  malicious,  gross,  or 
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outrageous,  may  be  awarded  by  the  jury.  See,  also,  Phila- 
delphia etc.  R.  R.  Co.  v.  Quigley,  21  How.  (II.  S.)  202,  16 
L.  Ed.  73 ;  Barry  v.  Edmunds,  116  U.  S.  550,  6  Sup.  Ct.  501, 
29  L.  Ed.  729.  The  facts  which  will  justify  an  award  of 
exemplary  damages  must,  however,  be  pleaded  in  the  com- 
plaint, either  expressly  or  by  necessary  implication.  Aver- 
ments of  actual  damage,  without  charging  that  the  injury  was 
wanton,  malicious,  gross,  or  outrageous,  is  an  insufficient 
pleading  to  sustain  an  award  of  exemplary  damages.  Hous- 
ton etc.  R.  R.  Co.  v.  Baker,  57  Tex.  424;  Samuels  v.  Richmond 
dk  D.  R.  Co.,  35  S.  C.  493,  28  Air..  St.  Rep.  883,  14  S.  E.  943 ; 
Sullivan  v.  Oregon  R.  dk  N.  Co.,  12  Or.  392,  53  Am.  Rep.  364, 
7  Pac.  508.  The  rule  thus  announced  that  exemplary  dam- 
ages will  not  be  awarded  unless  sustained  by  proper  aver- 
ments in  the  complaint  is  not  universal,  but  we  think  com- 
ports with  what  is  said  by  the  supreme  court  of  the  United 
States  in  the  case  of  Barry  v.  Edmunds,  supra.  The  pro- 
priety, therefore,  of  the  instruction  as  to  exemplary  or  puni- 
tive damages,  depends  upon  whether  the  complaint  makes  out 
a  case  by  express  terms  or  necessary  implication  which  would 
warrant  such  damages.  If  it  shows  the  assault  to  have  been 
wanton  and  malicious,  or  aggravated  by  deliberate  violence, 
we  think  it  is  sufficient  in  that  regard.  Scott  v.  Donald,  165 
U.  S.  58,  17  Sup.  Ct.  265,  41  L.  Ed.  632.  Bearing  this  rule 
in  mind,  the  question  is  presented,  Does  a  complaint  which 
charges  the  defendant  with  having  made  an  attack  upon  the 
plaintiff  without  cause  or  provocation,  and  while  the  latter 
is  occupied  with  his  ordinary  duties,  and  with  having  struck 
him  in  the  eye  with  false  knuckles,  thereby  inflicting  a  serious 
injury,  sufficiently  charge  a  wanton  and  malicious  assault,  and 
one  characterized  by  deliberate  violence?  This  question,  we 
think,  should  be  answered  in  the  affirmative.  To  charge  one 
with  attacking  another  and  striking  him  implies  that  the  act 
was  willful,  and  negatives  the  idea  that  it  was  the  result  of 
carelessness,  or  of  accident,  voidable  or  otherwise.  When  the 
charge  be  further  made  that  a  blow  or  blows  were  adminis- 
tered by  means  of  an  instrument  or  weapon  calculated  to 
inflict  a  great  bodily  injury,  the  intent  to  so  injure  is  accentu- 
ated in  the  complaint.  One  is  presumed  to  intend  the  natural 
and  probable  consequences  of  his  act,  and,  if  the  act  be  shown 
to  be  intentional,  in  criminal  law  this  presumption  is  a  con- 
clusive one.  Therefore  the  language  of  the  complaint,  taken 
as  a  whole,  implies  that  the  defendant  committed  a  willful 
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assault  upon  plaintiff  without  cause  or  provocation,  and  there- 
fore without  justification  or  excuse,  and,  because  of  the  nature 
of  the  instrument  used,  with  a  deliberate  design  and  purpose 
to  inflict  a  serious  bodily  injury,  and  that  he  did  actually  in- 
flict such  injury.  All  the  elements  of  wantonness,  malice,  and 
deliberate  violence  are  therefore  present,  if  not  by  express 
averment,  yet  by  proper  implication  from  the  facts  alleged. 
The  complaint,  therefore,  is  sufficient  to  sustain  the  award  of 
exemplary  damages,  and  the  giving  of  this  instruction  was 
without  error. 

It  is  further  assigned  as  error  by  the  appellant  that  the 
court  erred  in  refusing  to  charge  the  jury  on  the  subject  of 
self-defense  as  a  justification  of  the  assault,  and  to  give  in 
instruction  covering  that  subject  requested  by  counsel  for  ap- 
pellant on  the  trial.  The  authorities  are  uniform  that,  in  a 
case  of  this  character,  to  entitle  a  defendant  to  an  instruction 
on  the  subject  of  self-defense  as  a  justification  for  an  assault, 
such  justification  must  be  pleaded  as  a  special  defense;  the 
rule  being  that  a  general  denial  is  insufficient  to  admit  evi- 
dence or  to  warrant  the  issue  of  self-defense  being  raised  in 
any  way  as  a  justification  for  the  assault.  Hathaway  v. 
tfatchard,  160  Mass.  296,  35  N.  E.  857;  Blake  v.  Damon,  103 
Mass.  199;  Thomas  v.  Werremeyer,  34  Mo.  App.  665;  Boles 
v.  Pinkerton,  7  Dana  (Ky.),  453. 

For  the  error  in  the  instruction  first  considered  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  triaL 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1010.    Filed  March  27,  1908.] 
[94  Pac.  1091.] 

MICHAEL  DONOHOE,  Plaintiff  and  Appellant,  v.  THE  EL 
PASO  AND  SOUTHWESTERN  RAILROAD  COM- 
PANY, a  Corporation,  Defendant  and  Appellee. 


1*  Estoppel — Laches — Ejectment — Trespass. — Where  a  homesteader 
knows  of  a  public  right  of  way  and  grade  across  his  entry  and  that 
the  railroad  company  was  constructing  their  road,  remains  inac- 
tive, and  permits  it  to  go  on  and  complete  the  same,  and,  after  tho 
completion  thereof,  to  operate  it  for  three  years,,  he  is  estopped  from 
maintaining  either  ejectment  or  trespass. 
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2.  Appeal  and  Eeeob — Riooed— Review  —  Evidence — SuFFiciENfer.— 
Where  the  abstract  of  record  contains  only  a  small  portion  of  the 
evidence,  the  supreme  court  will  not  consult  the  reporter**  tran- 
script of  evidence  to  supply  the  omission,  and  will  not  consider  an 
objection  that  the  evidence  is  not  sufficient  to  support  some  of  the 
findings  of  fact. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Affirmed.    Opinion,  214  U.  S.  499. 

The  facts  are  stated  in  the  opinion. 

John  McOowan,  and  Webster  Street,  for  Appellant. 

Ejectment  will  lie  in  this  case.  International  etc.  Ry.  v. 
Benitos,  59  Tex.  326,  10  Am.  &  Eng.  R.  R.  Cas.  122 ;  Smith 
v.  Chicago  etc.  Ry.  Co.,  67  111.  191;  Sherman  v.  Milwaukee 
Ry.  Co.,  40  Wis.  645,  13  Am.  St.  Eep.  459. 

Herring,  Sorin  &  Ellinwood,  for  Appellee. 

Citing  authorities  relied  upon  by  the  court  in  its  opinion 
herein  on  the  question  whether  or  not  the  plaintiff  is  estopped 
to  maintain  ejectment  or  trespass. 

CAMPBELL,  J. — Appellee  is  a  railroad  corporation  organ- 
ized under  the  laws  of  the  territory,  and  has  the  power  of 
eminent  domain.  In  conformity  with  its  charter  rights  it  con- 
structed and  is  operating  a  railroad  within  this  territory. 
Appellant  seeks  in  this  action  to  recover  the  possession  of  a 
strip  of  land  over  which  the  railroad  is  constructed,  rent  and 
profits  for  its  detention  for  a  period  of  five  years,  and  for 
injuries  to  the  land  so  occupied.  The  strip  of  land  in  con- 
troversy forms  a  part  of  appellant's  homestead  entry,  which 
he  made  upon  the  public  lands  in  December,  1900,  and  for 
which  he  received  a  patent  in  1903.  Appellant  testified  at 
the  trial,  and  the  court  found,  that  the  first  time  he  saw  the 
land  in  question  was  in  June,  1901,  and  that  there  was  a  rail- 
road grade  upon  it  at  that  time,  and  "that  the  plaintiff  saw 
and  had  knowledge  of  said  right  of  way  and  railroad  grade, 
and  that  the  same  was  the  right  of  way  and  railroad  grade  of 
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the  El  Paso  and  Southwestern  Railroad  Company,  the  defend- 
ant, and  that  said  grade  was  built  upon  said  right  of  way 
and  completed  over  a  part  of  it,  and  tracks  and  siding  were 
laid  upon  said  grade.  The  grade  and  track  were  completed 
just  about  the  north  end  of  said  tract  of  land,  and  later  the 
grade  and  railroad  track  were  laid  through  and  completed. 
After  the  railroad  was  completed  the  plaintiff  saw  it,  and  had 
knowledge  of  its  existence,  and  since  then  the  said  railroad 
company  has  been  operating  and  running  its  trains  over  said 
right  of  way  and  lands,  with  the  full  knowledge  of  plaintiff, 
And  to  the  knowledge  of  plaintiff  said  railroad  company  has 
occupied  said  right  of  way,  running  and  operating  its  trains 
thereover,  for  three  years.' '  Prom  a  judgment  in  favor  of 
defendant,  plaintiff  has  appealed. 

The  only  question  requiring  our  attention  upon  the  record 
as  presented  is  whether  ejectment  or  trespass  may  be  main- 
tained, and  we  have  no  hesitancy  in  holding  that  they  may 
not  be.  This  has  been  determined  so  authoritatively,  that 
discussion  by  us  is  wholly  unnecessary.  In  Northern  Pacific 
i?.  R.  Co.  v.  Smith,  171  U.  S.  260,  18  Sup.  Ct.  794,  43  L.  Ed. 
157,  it  is  said:  "This  subject  was  fully  considered  by  this 
court  in  the  case  of  Roberts  v.  Northern  Pacific  R.  R.,  158  U. 
S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873,  where,  upon  the  fore- 
going authorities  and  others,  it  was  held  that,  if  a  landowner, 
knowing  that  a  railroad  company  has  entered  upon  his  land 
and  is  engaged  in  constructing  its  road  without  having  com- 
plied with  a  statute  requiring  either  payment  by  agreement 
or  proceedings  to  condemn,  remains  inactive  and  permits  it 
to  go  on  and  expend  large  sums  in  the  work,  he  is  estopped 
from  maintaining  either  trespass  or  ejectment  for  the  entry, 
and  will  be  regarded  as  having  acquiesced  therein,  and  will 
be  restricted  to  a  suit  for  damages."  See,  also,  City  of  New 
York  v.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  592,  46  L.  Ed.  820. 

Appellant  complains  of  rulings  of  the  court  admitting  and 
rejecting  evidence,  but  we  see  no  merit  in  his  objections.  He 
also  complains  that  there  is  no  evidence  in  the  record  to  jus- 
tify some  of  the  findings  of  fact  made  by  the  court ;  but,  since 
it  appears  from  the  abstract  of  record  he  has  incorporated  in 
it  only  a  small  portion  of  the  testimony,  we  cannot  pass  upon 
the  merits  of  his  contention.  Where  an  appellant  fails  so 
completely  to  comply  with  the  rules  of  the  court,  we  will  not 
make  an  excursion  into  the  reporter's  transcript  of  testimony 
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to  supply  what  he  has  deliberately  omitted.    Liberty  Mining 
&  Smelting  Co.  v.  Oeddes  (Ariz.),  90  Pac.  332. 
The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1011.    Filed  March  27,  1908.] 
[94  Pac.  1116.] 

WILLIAM  J.  MALLORY  et  al.,  Plaintiffs  and  Appellants, 
v.  GLOBE-BOSTON  COPPER  MINING  COMPANY  et 
al.,  Defendants  and  Appellees. 

1.  Contracts  —  Construction  —  Two    Instruments    Construed    To- 

gether.— Where  an  agreement  for  the  sale  of  mining  claims  pro- 
vides that  in  consideration  thereof  the  purchaser  should  execute 
notes  secured  by  mortgage  on  the  claims  and  deliver  shares  of  its 
stock,  and  subsequently  the  agreement  was  amended  by  further 
stipulation  that  a  cash  payment  was  accepted,  and  the  notes  and 
mortgage  taken  and  the  deed  executed  on  the  understanding  that 
the  purchaser  should  furnish  one  of  the  sellers  continuous  employ- 
ment at  the  mines,  and  to  furnish  certain  specified  work,  the  agree- 
ment and  amendment  thereof  must  be  read  as  constituting  an 
entire  contract,  and  the  amendment  was  not  invalid  for  lack  of  con- 
sideration because  the  consideration  for  the  sale  was  the  notes,  mort- 
gage and  stock  for  which  the  owners  were  obligated  by  the  original 
agreement  to  convey  the  claims,  on  the  principle  that  the  doing 
of  an  act  which  the  promisee  has  already  bound  himself  to  perform 
is  not  a  valid  consideration. 

2.  Same — Rescission — Condition  Precedent — Restoration  or  Consid- 

eration.— Where  the  consideration  for  the  sale  of  mining  property 
was  a  cash  payment  of  certain  notes  secured  by  mortgage  and  the 
delivery  of  certain  shares  of  stock  by  the  purchasing  company,  an 
action  for  the  rescission  of  the  sale  must  fail  where  plaintiff  ten- 
dered only  the  notes,  mortgage  and  stock  without  cash  payment  or 
interest  paid  on  the  notes. 

3.  Pleading — Conclusions. — Where  one  of  the  conditions  of  a  sale  of 

a  mining  claim  was  that  the  purchaser  should  prosecute  the  work 
of  developing  and  mining  as  diligently  and  to  such  an  extent  as 
would  be  consistent  with  good  mining  and  within  its  resources,  an 
allegation  of  a  breach  in  that  the  purchaser  had  not  prosecuted  the 
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working  and  development  of  the  claims  within  its  means  and  re- 
sources is  merely  the  statement  of  a  conclusion,  and  shows  no  fact 
constituting  a  breach. 

4.  Specific   Performance — Adequate   Remedy  at  Law — Damages. — 

There  can  be  no  action  for  specific  performance  of  a  provision  in 
a  sale  of  mining  claims  that  the  purchaser  should  furnish  employ- 
ment for  the  seller  at  the  mines,  there  being  a  clear  remedy  at  law 
in  damages  for  its  breach. 

5.  Same — Same. — There  can  be  no  specific  performance  of  provisions  in 

a  sale  of  mining  claims  relating  to  the  running  of  cross-cuts,  shafts 
and  drifts,  where  the  contract  specified  no  time  when  the  work 
should  be  done,  and  there  is  no  allegation  of  damages  by  failure 
to  commence  the  work  at  the  time  of  the  institution  of  the  suit, 
and  there  is  no  prayer  in  the  complaint  asking  for  such  specific 
performance  as  there  is  in  respect  to  other  provisions  in  the  con- 
tract of  sale. 

6.  Mines  and  Mining  —  Contract  —  Construction. — Where  a  contract 

of  sale  of  mining  claims  was  not  made  directly  with  the  purchaser, 
but  with  a  third  party  as  trustee,  said  sale  not  to  be  operative*  until 
ratified  by  the  purchaser  or  such  other  company  as  might  be  formed 
thereafter  for  the  purpose  of  working  the  mines,  and  it  was  pro- 
vided that  in  the  event  of  a  new  company  being  formed,  the  ven- 
dors were  to  receive  shares  in  the  new  company  in  the  proportion 
that  under  the  contract  they  were  to  receive  shares  in  the  purchaser, 
the  clause,  "a  company  to  be  formed  for  the  purpose  of  working 
the  mines,"  referred  to  such  company  as  should  be  formed  to  take 
over  the  control  in  lieu  of  the  purchaser  if  one  should  be  so  formed; 
and  the  purchaser  having  satisfied  the  contract  rendered  the  clause 
inoperative,  so  that  the  owners  could  not,  by  virtue  thereof,  claim  an 
exchange  of  stock  received  by  them  in  a  purchase  of  the  stock  in 
the  company  which  thereafter  acquired  the  claim. 

7.  Specific    Performance — Forfeiture — Other    Remedies. — Where    a 

contract  for  the  sale  of  mining  claims  provides  that  on  noncompli- 
ance of  the  purchaser  with  any  of  the  terms  of  the  agreement  it 
should  forfeit  all  machinery  and  appliances  placed  on  the  claims, 
and  provides  that  such  forfeitures  should  be  in  full  satisfaction  of 
all  claims  and  demands,  the  agreement  controls  itself ;  it  provides  for 
the  measure  of  damages  to  the  exclusion  of  the  remedy  by  cancella- 
tion of  the  sale  and  specific  performance. 

8.  Pleading — Cross-bill. — A  cross-bill  is  proper  whenever  a  defendant 

has  equities  arising  out  of  the  subject  matter  of  the  original  suit 
which  entitle  him  to  affirmative  relief  which  he  cannot  obtain  in 
that  suit. 

9.  Same — Same. — In  an  action  for  cancellation  of  instruments,  a  cross- 

bill to  quiet  title  in  defendant's  grantor  was  germane  in  a  suit  to 
•et  aside  a  conveyance  of  mining  claims  to  defendant's  grantor. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila.  Fred- 
erick S.  Nave,  Judge.    Affirmed. 

A.  C.  Baker,  for  Appellants. 

Where  one  of  the  parties  to  an  alleged  contract  haa  ex- 
ecuted the  same  under  a  mistake  as  to  a  material  fact,  the 
fact  that  full  performance  has  been  had  of  what  purported 
to  be  the  obligations  of  the  parties  will  not  prevent  a  court  of 
equity  from  decreeing  rescission,  there  being,  under  such  cir- 
cumstances no  meeting  of  the  minds,  and  hence  no  real  con- 
tract.   Crowe  v.  Leurin,  95  N.  Y.  423. 

The  appellee  contends  that  there  was  no  consideration  for 
the  supplemental  agreement  of  May  27,  1905.  It  has  been 
held  that  a  valuable  consideration,  in  the  sense  of  the  law, 
may  consist  either  in  some  right,  interest,  profit  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment,  loss 
or  responsibility  given,  suffered  or  undertaken  by  the  other. 
3  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  831.  The  question  of 
restitution  does  not  apply  in  the  matter  of  specific  perform- 
ance; and  the  appellants  only  reasonably  ask  that  they  have 
equitable  relief  one  way  or  the  other.  They  but  demand  that 
the  contracts  and  agreements  be  complied  with,  or  that  their 
property  be  returned  to  them.  In  their  amended  complaint 
they  have  complied  with  the  requirements  of  good  pleading; 
they  have  set  up  the  contracts  in  full,  and  averred  the  per- 
formance in  fact  on  their  part,  and  that  the  defendants  have 
failed  and  refused  to  perform  on  their  part.  6  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  765. 

Seth  E.  Hazzard,  and  Geo.  J.  Stoneman,  for  Appellees. 

The  doing  of  an  act  which  the  promisee  has  already  by  con- 
tract bound  himself  to  perform  is  not  a  valid  consideration 
for  a  promise,  either  to  pay  additional  compensation  or  to 
give  security,  or  to  do  any  other  thing  which  the  other  party 
to  the  contract  may  be  coerced  into  making  to  secure  its  per- 
formance. 6  Ency.  of  Law,  2d  ed.,  752.  The  supplemental 
contract  of  May  27,  1905,  was  therefore  without  considera- 
tion and  void.  It  cannot  be  questioned  that  every  time  the 
plaintiffs  accepted  a  quarterly  payment  of  interest  on  the 
mortgages,  they  thereby  ratified  the  contract  and  their  deed 
of  the  property  as  against  every  cause  of  action  which  they 
then  had  and  of  which  they  were  aware ;  and  that  they  thereby 
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waived  every  ground  for  cancellation  of  the  deed  which  had 
at  that  time  come  to  their  notice.  See  29  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  1103 ;  24  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
625 ;  Qrymes  v.  Sanders,  93  U.  S.  55,  23  L.  Ed.  798 ;  29  Am. 
&  Eng.  Ency.  of  Law,  677,  where  it  is  said:  "The  vendor's 
right  [to  a  rescission]  is  waived  where  he  .  .  .  receives  pay- 
ments under  the  contract."  "It  is  generally  held  that  the 
complaint  in  a  suit  for  rescission  must  restore,  or  offer  to  re- 
store, all  benefits  or  things  of  value  he  has  received  under 
the  contract,  to  the  end  that  the  parties  may  be  placed  in 
statu  quo;  this  being  required  upon  the  principle  that  'he 
who  seeks  equity  must  do  equity.'  "  24  Am.  &  Eng.  Ency. 
of  Law,  621;  Kelly  v.  Owens,  120  Cal.  502,  47  Pac.  369,  52 
Pac.  797.  "A  bill  for  rescission  cannot  ordinarily  be  main- 
tained where  the  ground  for  relief  is  merely  a  breach  of  con- 
tract, for  which  the  complainant  can  obtain  adequate  com- 
pensation at  law."  24  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
619 ;  DeEay  v.  Bliss,  120  N.  Y.  91,  24  N.  E.  300. 

KENT,  C.  J. — In  this  case  the  trial  court  sustained  the  gen- 
eral and  special  demurrers  of  the  defendants  to  the  complaint, 
and  entered  judgment  dismissing  the  complaint,  and  rendered 
judgment  in  favor  of  the  defendant  the  Globe-Boston  Copper 
Mining  Company  against  the  plaintiffs  on  such  defendant's 
cross-complaint.  This  appeal  brings  up  for  review  the  ques- 
tion of  the  correctness  of  such  action  of  the  trial  court. 

The  special  demurrers  sustained  by  the  court  were  on  the 
ground  of  the  laches  of  the  plaintiffs  in  bringing  the  suit. 
In  the  view  we  take  of  the  action  of  the  trial  court  with  re- 
spect to  the  general  demurrer  interposed,  we  do  not  deem  it 
necessary  to  pass  upon  the  correctness  of  the  trial  court's  ac- 
tion with  respect  to  the  special  demurrers.  The  complaint 
alleges  that  the  plaintiffs  in  1901  were  the  owners  of  certain 
mining  claims  in  this  territory ;  that  in  May  of  that  year  they 
entered  into  a  bond  and  lease  of  such  claims  with  the  defend- 
ant the  Globe-Boston  Copper  Mining  Company  (which  we 
will  hereafter  designate  as  the  "Boston  Company") ;  that  on 
the  27th  of  February,  1905,  the  Boston  company  having 
failed  to  carry  out  the  provisions  of  the  bond  and  lease,  the 
plaintiffs  and  the  Boston  company  entered  into  an  agree- 
ment in  writing  for  the  sale  of  the  mining  claims.  The  agree- 
ment (which  is  set  forth  in  full  in  the  complaint)  was 
executed  by  the  plaintiffs  and  one  Magly  as  trustee  for  the 
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Boston  company,  and  recited  that  the  bond  and  lease  thereto- 
fore entered  into  between  the  parties  was  about  to  expire,  and 
the  parties  were  mutually  desirous  of  entering  into  a  new  and 
separate  agreement  covering  the  sale  and  disposition  of  the 
mining  claims,  and  provided  that  the  plaintiffs  should  sell 
to  the  Boston  company  the  mining  claims,  the  consideration 
for  the  purchase  being  the  execution  by  the  company  to  the 
plaintiffs  of  the  notes  of  the  company  for  the  sum  of  $30,000, 
payable  in  five  years  from  date,  secured  by  a  mortgage  on  the 
mining  claims  and  75,000  shares  of  stock  of  the  company; 
that  the  company  was  to  have  a  year  from  date  to  commence 
active  development  and  mining  on  the  claims,  and  thereafter 
should  prosecute  work  on  the  claims  "as  diligently  and  to 
such  an  extent  as  shall  be  consistent  with  good  mining  and 
within  the  resources' '  of  the  company;  that  the  company  after 
the  expiration  of  a  year  from  date  should  take  steps  to  secure 
patents  to  the  claims,  and  should  during  the  continuance  of 
the  agreement  perform  the  necessary  annual  labor  to  hold  the 
claims.     The  agreement  further  provided  that  it  should  re- 
main in  force  and  effect  for  ninety  days,  for  the  purpose  of 
its   being   accepted   and   ratified   by   the   Boston   company, 
through  its  board  of  directors,  "or  such  company  as  may  be 
hereafter  formed  for  such  purpose";  that  upon  the  accept- 
ance and  ratification  of  the  agreement  by  the  Boston  com- 
pany, or  such  other  company  to  be  formed  for  the  purpose 
of  working  the  claims,  the  plaintiffs  were  immediately  to  ex- 
ecute and  deliver  their  deed  to  the  property  for  the  considera- 
tion specified.     The  agreement  further  provided  that,  in  the 
event  of  the  noncompliance  of  the  company  with  any  of  the 
terms  of  the  agreement,  it  should  forfeit  all  machinery  and 
appliances  which  might  have  been  placed  upon  any  of  the 
claims,  and  that  "said  forfeitures  shall  be,  and  hereby  is 
made,  the  penalty,  and  shall  be  in  full  liquidation  of  all  claims 
and  demands  which  now,  or  under  any  subsequent  dealings 
between  the  parties  hereto,  arise  or  be  enforced  on  account 
of  any  note  or  things  to  be  done  or  performed  by"  the  com- 
pany.    The  agreement  further  provided  as  follows:  "In  event 
a  new  company  shall  be  formed  to  operate  said  mining  claims, 
or  the  capital  stock  of  said  Globe-Boston  Copper  Mining  Com- 
pany shall  be  increased  or  diminished,  the  parties  of  the  first 
part,  according  to  their  respective  interests,  shall  be  entitled 
to  shares  in  said  new  company  or  in  such  capital  stock  in  the 
proportion  that  75,000  shares  bears  to  two  million  shares." 
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The  complaint  then  sets  up  that  this  agreement  of  sale  was 
executed  by  the  parties  thereto  (the  plaintiffs  and  Magly  as 
trustee),  and  that  afterward,  on  the  27th  of  May,  1905,  such 
agreement  was  by  a  further  agreement  in  writing  between 
the  plaintiffs  and  the  Boston  company,  through  its  agent, 
Stoneman,  modified  and  amended  in  part  by  providing  "that 
as  an  inducement  and  additional  stipulation  to  be  added  to 
the  terms  of "  the  agreement  of  February  27th  a  payment  of 
$1,375  in  cash  "is  accepted  .  .  .  and  the  notes  and  mortgages 
given  by  said  company  according  to  said  agreement  are  taken 
by  them  (the  plaintiffs),  and  the  deed  to  the  mining  claims 
mentioned  in  said  agreement  is  executed  by  said  William  Mal- 
lory and  Nellie  Mallory  upon  the  understanding  that  the  said 
company  shall  perform  the  following  conditions":  First,  that 
the  company  should  furnish  William  Mallory  continuous  em- 
ployment at  the  mines  at  the  rate  of  $3.50  a  day,  commencing 
from  the  first  day  of  June,  1905,  and  terminating  whenever 
said  contract  should  terminate,  provided  Mallory  was  able 
to  perform  the  labor;  second,  that  a  certain  cross-cut,  known 
as  the  "Crancer  cross-cut,"  should  be  continued  within  the 
legal  boundaries  of  the  claims  until  lime  was  reached ;  third, 
that  a  cross-cut  should  be  run  from  the  main  shaft  to  cut  the 
first  ledge  south;  fourth,  to  drift  southeast  with  the  sulphid 
streak  in  the  Crancer  cross-cut.  The  complaint  alleges  that 
these  two  agreements  were  intended  to  continue  and  be  in 
force  f OF' five  years  from  May  27,  1905,  and  until  final  pay- 
ment should  be  made  on  the  notes  and  mortgages;  that  in 
consideration  of  the  covenants  and  agreements  contained  in 
these  contracts,  "or  other  verbal  promises  and  agreements 
made"  by  the  Boston  company;  the  plaintiffs  were  induced  to 
execute  and  deliver  to  the  Boston  company  their  deed  to  the 
property,  and  thereupon  the  company  made  and  delivered  its 
notes  and  mortgages  and  stock,  as  in  the  agreement  provided, 
and  the  deed  and  mortgages  were  recorded;  and  that  these 
agreements  were  executed  before  the  execution  and  delivery 
of  the  deed,  and  the  receipt  of  the  plaintiffs  of  the  considera- 
tion therefor.  The  complaint  then  alleges  that  the  Boston 
company,  its  successors  and  assigns,  have  failed  and  refused 
to  furnish  the  plaintiff  William  Mallory  with  work  at  the 
mines,  have  failed  and  refused  to  continue  the  Crancer  cross- 
cut as  agreed,  have  refused  to  run  the  cross-cut  from  the  main 
shaft  as  agreed,  and  have  refused  to  drift  southeast  with  the 
sulphid  streak  as  agreed. 
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The  complaint  then  sets  up  certain  verbal  representations 
of  the  Boston  company  as  to  the  value  of  the  stock  "known 
to  the  company  to  be  false,"  on  which  the  plaintiffs  also  re- 
lied as  an  inducement  to  deed  their  property;  that  the  com- 
pany  knew   the   stock   "was   practically    worthless,    or   be 
rendered   practically   worthless,   by  the  fraudulent    acts  of 
said"  company,  and  that  the  said  company  never  intended  to 
carry  out  or  perform  its  said  contracts  and  agreements,  and 
that  such  acts  and  doings  were  in  fraud  of  plaintiffs,  and  to 
cheat  and  defraud  them  out  of  their  property,  and  that,  by 
reason  thereof,  the  consideration  for  the  sale  and  transfer  of 
the  property  has  wholly  failed,  and  the  plaintiffs  are  entitled 
to  a  cancellation  of  the  deed  and  a  return  of  the  property; 
that  the  company  has  wholly  failed  to  do  and  perform  the 
terms  and  conditions  mentioned  in  the  agreements  according 
to  the  terms  thereof,  except  that  it  paid  the  interest  due  on 
the  notes  and  mortgage  to  July,  1906,  and  has  made  a  part 
performance  of  the  annual  assessment  work,  and  a  partial 
securing  of  United   States  patents  to  some  of  the   mining 
claims.     The  complaint  further  alleges  that  on  December  6. 
1905,  the  Boston  company  entered  into  a  contract  of  sale  with 
one  Smith  "for  a  large  consideration  named"  to  sell  the  mines 
to  Smith,  which  contract  provided  that  Smith  should  pay  and 
discharge  every  liability  owing  by  the  Boston  company,  in- 
cluding  the   contracts   with   the   plaintiffs;  that   thereafter 
Smith  sold  and  assigned  his  contract  with  the  Boston  com- 
pany to  one  Hovland  "for  a  consideration  mentioned  in  his 
said  assignment,"  and  on  the  10th  of  April,  1906,  "without 
the  knowledge  or  consent  of  plaintiffs  as  stockholders  or  in- 
terested parties  in  said  property,"  the  Boston  company  en- 
tered into  an  agreement  with  Hovland  for  the  sale  of   the 
property  for  $150,000,  payments  to  be  made  in  1906  and  1907 ; 
and  that  Hovland  accepted  the  conditions  and  obligations  of 
the  agreement  of  the  company  with  Smith  as  binding  upon 
Hovland.     The  complaint  further  alleges  that  "the  plaintiffs 
believe"   that   thereafter   Hovland,    for   a   consideration    of 
$150,000,  sold  and  assigned  his  contract  and  agreement  of  sale 
to  the  other  defendant  in  this  case,  the  Globe  Consolidated 
Copper  Mining   Company  (hereinafter   referred,  to   as   the 
"Consolidated  company"),  on  the  condition  that  the  Consoli- 
dated company  should  carry  out  and  fulfill  all  of  the  agree* 
ments  to  be  performed  by  Hovland;  that  the  plaintiffs  "have 
reason  to  believe,  and  do  believe,"  that  the  Consolidated  com- 
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pany  accepted  and  received  the  assignment  of  the  contract 
from  Hovland  with  the  full  knowledge  of  the  terms  and  con- 
ditions of  the  contracts  and  agreements  made  between  Smith 
and  the  Boston  company,  and  Hovland  and  the  Boston  com- 
pany, and  agreed  to  all  the  terms  and  conditions  therein  con- 
tained to  be  performed,  but  that  the  Consolidated  company 
has  failed  and  refused,  and  still  fails  and  refuses,  to  perform 
the  terms  and  conditions  in  said  contracts  and  agreements  con- 
tained, or  to  recognize  the  rights  of  the  plaintiffs  in  the  con- 
tracts made  between  the  plaintiffs  and  the  Boston  company, 
or  either  of  them,  and  has  refused  to  deliver  to  the  plaintiffs 
an  equivalent  of  stock  in  the  Consolidated  company  in  lieu  of 
the  75,000  shares  of  stock  held  by  the  plaintiffs  in  the  Boston 
company,  in  accordance  with  the  agreements,  although  de- 
manded so  to  do. 

The  complaint  further  alleges  that  the  plaintiffs  "are  cred- 
ibly informed,  and  have  reason  to  believe,  and  do  believe," 
that,  in  addition  to  the  consideration  to  be  paid  by  the  Con- 
solidated company  to  the  Boston  company  of  $150,000,  the 
Consolidated  company  has  assumed  to  pay  to  the  plaintiffs 
the  notes  and  mortgages,  with  the  interest  thereon,  and  all 
expenses  of  development,  machinery,  annual  assessment  work, 
expenses  of  patenting  claims,  "and  whatever  else  was  con- 
tracted and  agreed  to  be  done  by  the  Globe-Boston  Copper 
Mining  Company";  that  the  Boston  company  has  contracted 
to  sell  and  dispose  of  all  of  its  mining  property,  and  by  so 
doing  threatens  to  close  out  all  outstanding  stock  in  the  com- 
pany and  render  the  same  worthless,  and  thus  cheat  and 
defraud  these  plaintiffs  and  other  stockholders ;  that  the  Con- 
solidated company  has  received  a  large  amount  of  money  from 
the  sale  of  stock  in  said  company,  and  from  Smith  and  Hov- 
land, and  from  the  Boston  company,  which  it  fails  to  make 
known  to  its  stockholders,  with  intent  to  cheat  and  defraud 
the  plaintiffs  and  other  stockholders  out  of  their  just  and 
rightful  interest  in  said  stock  or  in  said  money.  The  com- 
plaint further  alleges  that  the  Boston  company,  its  successors 
and  assigns,  have  not  complied  with  the  terms  and  condi- 
tions of  the  contracts  and  agreements,  "have  not  prosecuted 
the  working  and  development  of  the  said  mining  claims  within 
their  means  and  resources,"  and  by  such  failure  and  neglect 
have  materially  lessened  the  security  for  the  notes  and  mort- 
gages held  by  the  plaintiffs  and  rendered  their  stock  prac- 
tically worthless,  and  that  by  reason  of  the  terms,  and  the 
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failure  of  the  Boston  company,  its  successors  and  assigns,  to 
comply  with  the  terms  and  conditions  of  the  contracts,  the 
same  are,  and  ought  to  become,  forfeited,  and  the  deed  made 
and  delivered  by  the  plaintiffs  to  the  Boston  company  ought 
to  be  surrendered  up  to  be  canceled  upon  the  plaintiffs'  sur- 
render to  the  Boston  company  of  the  notes  and  mortgages 
and  the  75,000  shares  of  the  stock,  "and  which  these  plain- 
tiffs now  bring  into  court  and  tender  their  surrender  in  open 
court/  *  and,  in  case  the  court  refuses  to  grant  a  judgment 
and  decree  for  the  cancellation  of  said  deeds  and  the  for- 
feiture of  the  contracts,  then  that  the  plaintiffs  have  judgment 
against  the  Boston  company  and  the  Consolidated  company 
for  a  specific  performance  of  their  contracts,  and  that  the 
plaintiffs  be  decreed  to  have  awarded  to  them  the  equivalent 
of  stock  in  the  Consolidated  company  in  lieu  of  the  75,000 
shares  held  in  the  Boston  company,  and  that  the  plaintiff  Will- 
iam Mallory  be  allowed  for  the  time  while  he  should  have  been 
employed  in  the  mines  at  the  rate  of  $3.50  per  day,  commenc- 
ing from  the  first  day  of  June,  1905,  "while  he  was  physically 
able  to  perform  said  labor,  to  the  present  date." 

The  complaint  closes  with  a  prayer  for  judgment  and  a 
decree  of  the  court  for  the  cancellation  of  the  deed  upon  the 
surrender  of  the  notes,  mortgages,  and  stock,  or  for  a  judg- 
ment and  decree  "of  specific  performance  of  said  contracts 
and  agreements  as  last  aforesaid"  against  the  defendants. 
The  action  was  commenced  November  10,  1906. 

It  is  contended  by  the  appellees  that  by  the  terms  of  the 
agreement  of  sale  between  the  parties  of  February  27,  1905, 
the  consideration  for  the  sale  of  the  mining  property  was  the 
notes,  mortgage,  and  stock,  and,  inasmuch  as  the  plaintiffs 
were  obligated  by  the  terms  of  that  agreement  to  deliver  their 
deed  to  the  property  upon  the  ratification  of  the  agreement 
by  the  Boston  company,  that  the  subsequent  agreement  of 
May  27,  1905,  was  without  consideration,  on  the  principle 
that  the  doing  of  an  act  which  the  promisee  has  already  by 
contract  bound  himself  to  perform  is  not  a  valid  consideration 
for  a  promise  either  to  pay  additional  compensation  or  to 
give  security  or  to  do  any  other  thing  which  the  other  party 
to  the  contract  may  be  coerced  into  making  to  secure  its  per- 
formance. Under  the  allegations  of  the  complaint,  however, 
we  think  the  two  instruments  must  be  read  together  as  con- 
stituting one  entire  contract,  and  that  the  agreement  of  May 
27th  cannot  be  disposed  of  as  invalid  for  want  of  considera- 
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tion.  We  do  not  think  it  necessary  to  discuss  a  number  of 
reasons  which  we  think  must  prevent  the  plaintiffs  from  suc- 
ceeding in  their  claim  that,  upon  the  allegations  of  the  com- 
plaint, they  are  entitled  to  a  rescission  of  the  contract  and  a 
cancellation  of  the  deed.  It  is  a  sufficient  answer  to  this  con- 
tention that  the  plaintiffs  have  not  offered  restitution.  Waiv- 
ing the  question  of  the  sufficiency  of  the  form  of  the  tender, 
the  plaintiffs  have  only  tendered  the  notes  and  the  stock. 
They  have  not  offered,  and  do  not  offer,  to  restore  the  $1,375 
paid  them,  nor  the  various  amounts  of  interest  paid  them  on 
the  notes  as  such  interest  fell  due.  This  failure  on  their  part 
is  sufficient  in  itself  to  preclude  the  awarding  of  such  relief. 

The  next  question  presented  is  whether  or  not,  upon  the 
facts  as  stated  in  the  complaint,  the  court  should  have  de- 
creed specific  performance.  To  determine  this,  it  is  necessary 
to  examine  the  terms  of  the  conditions  contained  in  the  agree- 
ments in  question.  The  agreement  of  February  27th  required 
the  company  within  one  year  from  that  date  to  commence 
active  development  and  mining  on  the  claims,  and  thereafter 
to  prosecute  such  work  as  diligently  and  to  such  an  extent  as 
should  be  consistent  with  good  mining,  and  within  the  re- 
sources of  the  company.  The  breach  of  this  condition  is 
alleged  as  follows:  That  the  company,  its  successors  and  as- 
signs, "have  not  prosecuted  the  working  and  development 
of  the  said  mining  claims  within  their  means  and  resources." 
Assuming  this  to  be  an  allegation  that  they  have  not  pros- 
ecuted the  work  to  the  extent  of  their  means  and  *  resources, 
it  is,  at  best,  a  mere  conclusion  of  the  pleader,  and  shows  no 
facts  constituting  a  breach  of  the  condition.  The  next  condi- 
tion is  that  the  company  shall,  as  soon  as  practicable  after 
the  expiration  of  one  year  from  the  date  of  the  agreement, 
take  steps  to  secure  patents  to  all  the  claims,  and  prosecute 
such  applications  for  patent  to  completion.  The  only  breach 
of  this  condition  alleged  is  "a  failure  to  perform  the  condi- 
tions of  the  agreement,  except  a  partial  securing  of  United 
States  patents  to  some  of  said  mining  claims."  There  is  no 
time  specified  in  the  contract  when  the  patents  shall  be  se- 
cured, except  that  it  should  be  done  as  soon  as  practicable 
after  the  expiration  of  one  year.  The  complaint  not  only 
fails  to  allege  any  facts  showing  a  breach  of  the  condition, 
but  shows  a  performance  in  part  at  least.  So,  as  to  the  re- 
quirement of  the  performance  of  annual  labor,  we  find  no 
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specific  allegation  in  the  complaint  of  any  facts  showing  fail- 
ure to  perform  the  necessary  annual  labor  upon  any  claim 
or  claims,  but,  on  the  contrary,  the  allegation  is  that  there 
has  been  "a  part  performance  of  the  annual  assessment 
work."  Turning  to  the  agreement  of  May  27th,  the  first 
condition  which  it  is  claimed  has  not  been  fulfilled  is  that 
relating  to  the  employment  to  be  furnished  by  the  company 
to  Mallory  at  the  mines  at  the  rate  of  $3.50  per  day,  com- 
mencing from  June  1,  1905.  It  is  clear  that  upon  a  breaeh 
this  condition  cannot  be  enforced  by  an  action  for  specific 
performance.  The  plaintiff  has  a  clear  remedy  at  law  in  dam- 
ages for  its  breach.  The  other  three  conditions  of  the  agree* 
ment  of  May  27th  relate  to  running  cross-cuts,  shafts,  and 
drifts.  The  breach  alleged  is  that  the  work  has  not  been 
done ;  but  it  is  to  be  observed  that  there  is  no  time  specified 
in  the  agreement  when  the  work  should  be  done.  There  is 
no  allegation  in  the  complaint  that  the  plaintiffs  have  been 
damaged  by  the  failure  of  the  company  to  commence  the  work 
at  the  time  of  the  institution  of  the  suit,  nor  is  specific  per- 
formance directly  asked  for  in  the  complaint  with  respect  to 
these  conditions,  as  it  is  specifically  asked  with  respect  to  the 
employment  of  Mallory  at  the  mines,  and  to  the  exchange  of 
stock  in  the  Consolidated  company. 

Upon  the  question  of  specific  performance,  the  matter  of 
greatest  moment  to  the  plaintiffs,  as  we  judge  from  the  briefs 
of  appellants,  is  the  question  of  the  delivery  to  the  plaintiffs 
of  the  stock  of  the  Consolidated  company  in  exchange  for  the 
75,000  shares  of  stock  in  the  Boston  company  received  by  the 
plaintiffs  under  the  agreement  of  February  27th.  The  theory 
of  the  plaintiffs  with  respect  to  their  right  to  demand  this 
stock  in  exchange  is  that  the  Consolidated  company  is  the 
company  referred  to  in  the  agreement  of  February  27th  as 
the  new  company  to  be  formed  to  operate  the  mining  claims 
referred  to  therein.  There  is,  however,  no  allegation  in  the 
complaint  that  the  Consolidated  company  was  a  company 
formed  for  this  purpose,  or  that  it  was  such  a  company  as 
is  referred  to  in  the  agreement  of  February  27th,  except  as 
such  contention  may  be  inferred.  A  reading  of  the  agree- 
ment of  February  27th  leads  us  to  the  conclusion  that  the 
Consolidated  company,  under  the  facts  as  they  appear  in  the 
complaint,  does  not  come  within  the  provisions  of  the  agree- 
ment of  February  27th,  so  as  to  entitle  the  plaintiffs  to  an 
exchange  of  stock  in  that  company  by  reason  of  that  agree- 
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ment.  This  agreement  was  entered  into,  not  directly  with 
the  Boston  company,  but  with  one  Magly,  acting  as  trustee 
for  the  company.  The  sale  provided  in  the  agreement  was 
not  to  be  operative  until  the  agreement  should  be  ratified  by 
the  company.  For  this  purpose  it  was  provided  that  the 
agreement  should  remain  in  force  for  a  period  of  ninety  days 
from  its  date  to  enable  the  Boston  company  to  ratify  it.  It 
is  apparent  from  a  reading  of  the  agreement  that  it  was  in 
contemplation  of  the  parties  that  the  agreement  might  not 
be  accepted  by  the  Boston  company,  but  it  might  be  accepted 
by  a  new  company  to  be  formed  for  that  purpose.  Hence  we 
find  that,  wherever  reference  is  made  in  the  agreement  to  the 
acceptance  thereof  by  the  Boston  company,  added  thereto, 
are  these  words:  "Or  such  other  company  as  may  be  formed 
for  the  purpose  of  working  said  mines.' '  The  clause  under 
which  the  plaintiffs  claim  they  should  have  this  stock  trans- 
ferred is  as  follows:  "It  is  further  understood  and  agreed 
that  in  the  event  a  new  company  shall  be  formed  to  operate 
said  mining  claims,  or  the  capital  stock  of  the  said  Globe-Bos- 
ton Copper  Mining  Company  shall  be  increased  or  diminished, 
the  parties  of  the  first  part,  according  to  their  respective  in- 
terests, shall  be  entitled  to  shares  in  said  new  company,  or 
in  such  capital  stock,  in  the  proportion  that  75,000  shares 
bears  to  two  million  shares."  This  clearly  has  reference  to 
such  company  as  should  be  formed  to  take  over  the  contract 
in  lieu  of  the  Boston  company,  in  case  one  should  be  so  formed, 
and  was  inserted  in  order  that  the  extent  of  the  plaintiffs' 
holdings  in  said  company  might  be  definitely  fixed.  The 
Boston  company  having  ratified  and  accepted  the  agreement, 
this  clause,  and  the  other  clauses  relating  to  "a  company  to 
be  formed  for  the  purpose  of  working  the  mines,"  became  in- 
operative and  of  no  effect;  the  plaintiffs  having  received  the 
stock  in  the  Boston  company,  and  not  in  such  new  company. 
The  plaintiffs  cannot,  therefore,  by  virtue  of  this  agreement, 
claim  an  exchange  of  the  stock  in  the  Consolidated  company, 
which  acquired  the  properties  long  after  by  virtue  of  the 
various  contracts  of  sale  set  up  in  the  complaint.  Whatever 
rights  the  plaintiffs  may  have  to  stock  or  other  interest  in  the 
Consolidated  company  or  to  the  proceeds  from  the  sale  to  such 
company,  they  acquire  by  virtue  of  their  status  as  stockholders 
in  the  Boston  company,  and  such  rights  must  be  enforced  in 
proper  proceedings  to  preserve  the  rights  common  to  such 
stockholders.    The  fraudulent  action  of  the  officers  and  direc- 
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tors  of  the  Boston  company,  as  alleged  in  the  complaint,  with 
respect  to  the  sale  of  the  company's  properties,  is  not  within 
the  issues  in  this  suit. 

Furthermore,  we  think  by  the  terms  of  the  contract  the  par- 
ties themselves  have  provided  for  the  measure  of  the  damages 
for  a  breach  of  the  conditions  thereof,  and  the  means  of  sat- 
isfying such  damages;  and  the  plaintiffs  are  bound  thereby, 
to  the  exclusion  of  the  remedy  sought  in  this  suit.  The 
seventh  paragraph  of  the  agreement  provides  that,  in  the 
event  of  the  noncompliance  of  the  company  with  any  of  the 
terms  of  the  agreement,  it  shall  forfeit  all  machinery  and  ap- 
pliances which  may  have  been  placed  upon  any  of  the  said 
mining  claims,  and  such  forfeiture  is  made  the  penalty,  and 
is  provided  to  be  in  full  liquidation  of  all  claims  and  demands 
"which  now  or  under  any  subsequent  dealings  between  the 
parties  hereto  arise  or  be  enforced  on  account  of  any  note  or 
things  to  be  done  or  performed  by"  the  company. 

The  court  overruled  the  demurrer  of  the  plaintiff  to  the 
cross-complaint  of  the  Boston  company,  and  awarded  judg- 
ment against  the  plaintiffs  on  the  cross-complaint  and  the 
plaintiffs'  answer  thereto;  and  this  is  assigned  as  error.  The 
cross-complaint  was  one  to  quiet  the  title  of  the  Boston  com- 
pany to  the  property  in  question.  To  this  cross-complaint 
plaintiffs  filed  their  answer,  demurring  to  the  cross-complaint 
on  the  ground  that  such  an  action  was  not  a  proper  subject 
for  a  cross-complaint,  as  not  germane  to  the  original  cause  of 
action.  The  plaintiffs  further  answered,  denying  any  interest 
in  the  mining  claims,  except  as  alleged  in  their  original  com- 
plaint. The  objection  to  the  cross-bill  is  not  well  founded.  A 
cross-bill  is  proper  whenever  a  defendant  has  equities  arising 
out  of  the  subject  matter  of  the  original  suit  which  entitle 
him  to  affirmative  relief  which  he  cannot  obtain  in  that  suit. 
In  the  case  before  us  there  was  an  absolute  conveyance  by  the 
plaintiffs  to  the  Boston  company  of  the  property  in  question. 
This  the  plaintiffs  sought  to  have  set  aside.  The  question  in- 
volved the  title  to  the  property,  and  it  was  a  proper  case  in 
which  to  have  such  title  determined.  The  court  having  deter- 
mined adversely  to  the  plaintiffs'  contention,  and  the  plain- 
tiffs by  their  answer  to  the  cross-complaint  setting  up  no  title 
except  that  claimed  in  their  original  complaint,  the  answer 
contained  no  effective  denial  of  the  claim  of  ownership  set 
up  by  the  Boston  company.  It  was  therefore  proper  for  the 
trial  court  to  enter  judgment  on  the  pleadings  quieting  the 
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title  to  the  property  in  the  Boston  company  as  against  the 
plaintiffs. 

We  find  no  error  in  the  record;  and  the  judgment  of  the 
district  court  is  affirmed. 

SLOAN  and  CAMPBELL,  JJ.,  concur. 
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T.  O.  PHILLIPS,  Plaintiff  and  Appellant,  t.  HOVAL  A. 
SMITH  and  MARTIN  COSTELLO,  Defendants  and 
Appellees. 

1.  Pleading  —  Allegations  —  Construction.  —  In  construing  a  com- 

plaint, the  court  will  make  every  reasonable  intendment,  and  sustain 
the  pleading,  if  possible. 

2.  Sams — Dejects — Motions* — Where  substantial  facts  constituting  a 

cause  of  action  can  be  inferred  by  reasonable  intendment  from  the 
matters  set  forth  in  a  complaint,  though  the  allegations  of  the  facts 
are  imperfect  and  defective,  the  objection  cannot  be  raised  by  de- 
murrer, but  must  be  raised  by  motion  to  make  the  allegations  more 
definite  and  certain.  ' 

3.  Minis  and  Minerals — Claims — Location — Quieting   Title — Com- 

plaint.— A  complaint,  in  a  suit  to  quiet  title  to  a  mining  claim  in 
support  of  an  adverse  proceeding  pending  in  the  land  office,  which 
alleges  that  defendant,  as  a  prior  locator,  did  not  have  a  valid  loca- 
tion; that  his  claim  "was  never  marked  nor  monumented  on  the 
ground  so  that  the  boundaries  thereof  could  be  distinctly  traced"; 
and  that  the  surface  boundaries  of  the  claim  were  "never  marked 
by  any  substantial  posts  projecting  four  feet  above  the  surface, 
.  .  .  nor  by  substantial  stone  monuments  three  feet  high,  nor  to 
mark  nor  monument  the  same  at  all'1 — shows,  as  against  a  demurrer, 
a  noncompliance  with  Revised  Statutes  of  the  United  States,  section 
2324  (U.  8.  Comp.  Stats.  1901,  p.  1426),  providing  that  a  location 
must  be  distinctly  marked  on  the  ground  so  that  its  boundaries  can 
be  readily  traced. 

la.  Same. — The  allegation  in  the  complaint  that  plaintiff  in  fixing  the 
boundaries  and  marking  his  claim  on  the  ground  selected  the  same 
points  for  the  corner  monuments  that  had  been  fixed  for  corner 
monuments  for  the  claim  of  defendant  by  the  locator  thereof,  and 
that  the  boundaries  and  monuments  of  the  two  claims  were  iden- 


310  Phillips  v.  Smith.  [11  Ark 

tical,  was  not  an  admission  that  defendant  had  marked  and  mono- 
mented  his  claim,  and  did  not  nullify  a  prior  allegation  that  defend- 
ant's claim  was  never  marked  nor  monnmented  on  the  ground  so 
that  the  boundaries  thereof  could  be  distinctly  traced. 

5.  Same. — A    complaint   which    alleges   that   plaintiff    entered    on   the 

grounds  comprised  within  the  mining  claim  of  defendant  "in  a 
peaceable  and  lawful  manner  and  explored  said  premises  and  dis- 
covered and  found  placer  gold"  is  sufficient  as  against  the  objeetiom 
that  it  shows  on  its  face  a  forcible,  clandestine  entry  by  plaintiff 
to  make  his  location,  in  the  absence  of  anything  in  the  complaint 
to  support  a  conclusion  that  defendant's  claim  was  occupied  by  him, 
since,  if  defendant  was  not  in  the  actual  possession  of  the  ground, 
plaintiff  was  within  his  right  in  exploring,  and  may  litigate  his  con- 
tention that  he  acquired  the  claim  as  against  defendant,  though  the 
word  "lawful"  in  the  quoted  clause  adds  nothing  to  the  allegation, 

6.  Same. — A  complaint  which  alleges  that  because  defendant  and  his 

grantors  and  predecessors  never  discovered  any  mineral  on  the  claim 
of  defendant,  and  because  a  valid  location  thereof  was  never  made, 
the  land  covered  by  the  pretended  claim  was  vacant  and  nncJaimed 
mineral  lands  of  the  United  States,  subject  to  location,  and  that 
plaintiff  claims  the  legal  right  to  occupy  and  possess  the  premises, 
and  is  entitled  to  the  exclusive  possession  thereof  by  virtue  of  a 
compliance  with  the  laws,  shows  that  the  ground  in  controversy  was 
unoccupied  public  mineral  land  open  to  plaintiff's  location, 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Reversed  and  remanded. 

The  facta  are  stated  in  the  opinion. 

L.  Kearney,  for  Appellant. 

The  only  question  presented  to  the  court  is,  whether  or  not 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  case  presents  an  elementary  principle — how  a 
pleading  should  be  construed  against  a  general  demurrer. 
The  action  is  in  the  nature  of  ejectment,  and  complies  with 
the  provisions  of  section  4112,  Revised  Statutes  of  1901. 
"Even  on  demurrer  the  pleadings  are  to  be  liberally  con- 
strued. The  complaint  on  demurrer  must  be  deemed  to  allege 
that  which  can  be  implied  from  the  allegations  therein  by 
reasonable  and  fair  intendment.  And  a  reasonable  construc- 
tion will  be  given,  although  the  facts  are  imperfectly  or  in- 
formally averred  and  argumentatively  stated,  or  the  pleading 
lacks  definiteness  and  precision."    4  Ency.  of  PI.  &  Pr.  749, 
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755,  756 ;  Sante  Fe  v.  Hurley,  4  Ariz.  258,  36  Pac.  217 ;  Shea 
v.  Nilima,  133  Fed.  214,  66  C.  C.  A.  263 ;  Cane  v.  Ivinson,  4 
Wyo.  203,  33  Pac.  31,  35  Pac.  935;  Pomeroy's  Code  Remedies, 
3d  ed.,  sec.  549 ;  Id.,  4th  ed.,  sec.  443,  p.  599,  n.  2 ;  Bauh  v. 
Oliver,  10  Idaho,  3,  77  Pac.  22.  The  pleading  must  be  con- 
strued as  a  whole,  and  if  it  can  be  determined  therefrom  what 
is  intended,  the  pleading  is  sufficient,  and  that  construction 
must  be  given  which  will  support  the  pleading  and  reach  the 
real  intent  of  the  pleader.  4  Ency.  of  PL  &  Pr.,  744-746 ;  6 
Ency.  of  PL  &  Pr.,  346,  369,  389. 

Seth  E.  Hazzard,  for  Appellees. 

Whether  the  form  of  the  action  be  at  law  to  recover  posses- 
sion or  in  the  nature  of  a  suit  to  quiet  title,  plaintiff  must 
allege  the  facts  which  will  entitle  him  to  the  possession  of 
the  ground  in  controversy  against  the  government  as  well  as 
against  his  adversary.  Providence  Gold  Min.  Co.  v.  Burke, 
6  Ariz.  323,  57  Pac.  643 ;  Keppler  v.  Becker,  9  Ariz.  234,  80 
Pac.  334.  The  party  filing  the  contest  should  allege  and 
prove  every  step  necessary  to  establish  his  right  to  his  mining 
claim  that  would  be  required  in  the  land  office  for  patent, 
with  the  exception  of  the  advertisement  and  the  certificate 
of  the  surveyor  general  as  to  the  amount  of  work  required 
before  patent  could  be  obtained.  Allyn  v.  Schultz,  5  Ariz. 
152,  48  Pac.  960.  The  plaintiff,  in  order  to  recover  in  an  ad- 
verse suit,  must  show  that  he  is  the  owner  of  a  valid  and 
subsisting  location  of  the  land  in  dispute,  superior  in  right 
to  that  of  defendants,  and  he  must  recover  on  the  strength 
of  his  own  title  and  not  on  the  weakness  of  that  of  his  ad- 
versary. GwUlim  v.  DenneUan,  115  U.  S.  45,  5  Sup.  Ct.  1110, 
29  L.  Ed.  348.  To  render  the  complaint  sufficient  in  an 
adverse  suit,  plaintiff  must  allege  that  the  ground  in  con- 
troversy was  mineral  land  subject  to  location.  Keppler  v. 
Becker,  9  Ariz.  234,  80  Pac.  334. 

The  allegation  of  the  plaintiff  in  his  complaint  that  the 
ground  in  controversy  was  unoccupied  public  mineral  land, 
open  to  plaintiff's  location,  is  governed  by  the  allegations  of 
the  facts  whereby  it  became  so  open  to  location,  and  these  do 
not  justify  the  conclusion  deduced  from  them,  and  the  result- 
ing allegation  is  a  nullity.  "It  is  a  rule  of  pleading  that 
where  a  general  result  ot  fact  is  pleaded,  and  also  the  special 
facts  by  which  such  result  is  reached,  and  they  do  not  sup- 
port the  result,  the  special  facts  control,  and  the  pleading  is 
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bad."  Carlson  v.  Presbyterian  Board  etc.,  67  Minn.  436,  70 
N.  W.  3 ;  First  Nat.  Bank  v.  St.  Croix  Boom  Co.,  41  Minn. 
141,  42  N.  W.  861 ;  McPheeters  v.  Wright,  110  Ind.  519,  10 
N.  E.  634;  Pinney  v.  Fridley,  9  Minn.  34. 

NAVE,  J.— T.  0.  Phillips  brought  suit  against  Hoval  Smith 
and  Martin  Costello  to  quiet  title  to  a  mining  claim  in  sup- 
port of  an  adverse  proceeding  pending  in  the  land  office.  De- 
fendants demurred  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and,  plaintiff  having  declined  to 
amend,  judgment  was  rendered  against  him.  From  this  judg- 
ment he  has  appealed.  The  question  before  us,  therefore,  is 
whether  the  complaint  states  a  cause  of  action. 

The  complaint  is  long,  is  involved,  and  pleads  several  pages 
of  evidential  matter.  It  would  not  be  useful  to  set  it  forth 
in  full,  or  to  abstract  it.  It  will  suffice  to  take  up 'the  defects 
urged  against  it  by  the  appellee  Smith  through  his  counsel. 

1.  Plaintiff,  the  subsequent  locator,  seeks  in  his  complaint 
to  show  that  the  defendants,  prior  locators,  have  not  had  a 
valid  mining  location,  and  specifies  in  detail  the  alleged  de- 
ficiencies in  the  location  proceedings.  Among  other  matters 
in  this  behalf  he  pleads  "that  the  said  Key  lode,  defendants* 
claim,  was  never  marked  nor  monumented  on  the  ground  so 
that  the  boundaries  thereof  could  be  distinctly  traced,  and 
that  the  surface  boundaries  of  the  said  Key  lode  were  never 
marked  by  any  substantial  posts  projecting  four  feet  above 
the  surface  of  the  ground,  nor  by  substantial  stone  monu- 
ments three  feet  high,  nor  to  mark  or  monument  the  same  at 
all."  The  infinitive  verbs  in  the  concluding  clause  of  this 
allegation  do  not  have,  as  infinitives,  a  syntactical  relation 
with  any  finite  verb  in  the  sentence.  It  has  been  held  by  this 
court  that,  in  construing  the  language  of  a  complaint,  "we 
should  make  every  reasonable  intendment,  and  .  .  .  sustain 
the  pleading,  if  possible."  Santa  Fe  etc.  By.  Co.  v.  Hurley  r 
4  Ariz.  258,  36  Pac.  216.  In  Pomeroy's  Code  Remedies,  third 
edition,  section  549,  the  author  has  said:  "The  true  doctrine 
to  be  gathered  from  all  the  cases  is  that,  if  the  substantial 
facts  which  constitute  a  cause  of  action  .  .  .  can  be  inferred 
by  reasonable  intendment  from  the  matters  which  are  set 
forth,  although  the  allegations  of  these  facts  are  imperfect, 
incomplete  and  defective — such  insufficiency  pertaining,  how- 
ever, to  the  form  rather  than  to  the  substance — the  proper 
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mode  of  correction  is  not  by  demurrer,  .  .  .  but  by  motion  be- 
fore the  trial  to  make  the  averments  more  definite  and  certain 
by  amendment.  ...  If  the  pleader  should  aver  conclusions  of 
law  in  place  of  fact,  the  resulting  insufficiency  and  imperfec- 
tion would  pertain  to  the  form  rather  than  to  the  substance. 
The  mode  of  correction  would  be  by  motion,  and  not  by  a 
demurrer."  See,  also,  QUI  v.  Manhattan  Life  Ins.  Co., 
ante,  p.  232,  95  Pac.  89,  and  Shea  v.  Nilima,  133  Fed. 
209,  66  C.  C.  A.  263.  If  the  defendants  were  not  satis- 
fied with  the  allegation  that  "the  said  Key  lode  was  never 
marked  nor  monumented  on  the  ground  so  that  the  boundaries 
thereof  could  be  easily  traced"  as  an  allegation  of  ultimate 
fact,  they  should  have  attacked  the  allegation  by  motion; 
and,  if  they  were  perplexed  as  to  the  syntax  of  the  infinitive 
verbs,  the  remedy  likewise  was  by  motion.  Giving  the  first 
clause  its  full  weight,  it  discloses  a  violation  of  the  require- 
ment of  the  federal  statute  that  "the  location  must  be  dis- 
tinctly marked  on  the  ground  so  that  its  boundaries  can  be 
readily  traced."  Eev.  Stats.,  sec.  2324  (U.  S.  Comp.  Stats. 
1901,  p.  1426).  Extending  but  little  indulgence  to  the  con- 
cluding clause,  we  may  regard  it  as  an  allegation  that  the 
location  was  not  marked  or  monumented  in  anywise.  The 
sufficiency  of  the  allegations  in  the  other  clauses  of  the 
quoted  portion  of  the  complaint  is  attacked  by  reason  of 
the  fact  that  it  does  not  appear  from  the  complaint  that  the 
location  of  the  Key  lode  was  made  at  a  time  when  the  Arizona 
statutes  required  that  the  location  should  be  marked  by  sub- 
stantial posts  projecting  at  least  four  feet  above  the  ground, 
or  by  substantial  stone  monuments  at  least  three  feet  high. 
The  deficiency  in  these  last-mentioned  clauses  is  negligible, 
since  the  first  and  last  clauses  in  the  quotation  charge  facts 
which,  if  true,  disclose  that  the  defendants  have  not  a  valid 
location  under  the  federal  statutes. 

But  appellee  contends  that  the  effect  of  this  pleading  is 
nullified  by  the  subsequent  allegations  in  the  complaint  that 
"in  fixing  the  boundaries  and  marking  the  claim  upon  the 
ground  and  making  the  monuments  on  the  Bonanza  placer 
claim,  plaintiff's  claim,  the  plaintiff  fixed  upon  and  selected 
the  same  points  for  corner  monuments  that  had  been  selected 
and  fixed  for  corner  monuments  for  said  Key  lode  by  the 
locators  thereof,  and  that  the  boundaries  and  monuments  of 
the  said  Key  lode  and  amended  Bonanza  claim  are  identical," 
with  a  certain  exception.    Applying  the  rule  of  liberal  con- 
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struction,  we  do  not  feel,  in  the  face  of  the  allegation  that  the 
Key  lode  was  not  marked  or  monumented,  that  we  should 
interpret  this  last  expression  as  an  admission  that  it  was 
marked  and  monumented.  Certainly  it  may  not  be  construed 
as  an  admission  that  the  Key  claim  was  "distinctly  marked 
on  the  ground  so  that  its  boundaries  can  be  readily  traced." 

2.  Appellee  contends  that  the  complaint  is  insufficient  by 
reason  of  the  fact  that  it  shows  upon  its  face  a    forcible, 
clandestine  or  surreptitious  entry  by  the  plaintiff  in  order  to 
make  his  location.    This  criticism  is  directed  at  plaintiff's 
allegation  that  he  "  entered  upon  the  grounds  comprised  with- 
in the  Key  lode  in  a  peaceable  and  lawful  manner,  and  ex- 
plored said  premises,  and  discovered  and  found  placer  gold." 
The  adjective  "lawful,"  as  contended  by  appellee,  adds  noth- 
ing to  the  strength  of  the  allegation ;  and  of  course  the  entry 
could  have  been  peaceable,  and  still  have  been  clandestine. 
Nev.  Sierra  OH  Co.  v.  Home  OH  Co.  (C.  C),  98  Fed.  673. 
But  there  is  nothing  in  the  complaint  to  support  a  conclusion 
that  the  Key  claim  was  ever  occupied  by  the  defendants  or 
in  their  possession,  other  than  as  constructive  possession  may 
be  inferred  f?om  their  acts  of  location.    If  the  defendants 
were  not  in  actual  possession  of  the  ground,  plaintiff  was 
within  his  rights  in  exploring  and  locating  the  ground,  and 
may  be  heard  to  litigate  his  contention  that  he  has  acquired 
the  mining  claim  as  against  the  defendants.     Walsh  v.  Henry, 
38  Colo.  393,  88  Pac.  449. 

3.  Appellee  submits  that  it  is  not  averred  in  the  complaint 
that  at  the  time  of  the  location  by  plaintiff,  or  at  any  other 
time,  the  ground  in  controversy  was  unoccupied  mineral 
ground,  subject  to  location.  Plaintiff's  allegation  in  this 
behalf  is  "that  by  reason  of  the  defendants,  their  grantors 
and  predecessors  in  interest,  never  having  discovered  any 
vein,  lode,  ledge,  or  mineral  in  place  on  said  Key  lode,  and 
never  having  made  a  valid  location  or  appropriation  thereof 
as  required  by  law  as  hereinbefore  alleged,  that  all  the  here- 
inbefore described  lands  covered  by  their  pretended  location 
of  the  said  Key  lode  was,  and  ever  since  has  been,  vacant, 
unoccupied  and  unclaimed  mineral  lands  of  the  United  States, 
and  subject  to  location  under  the  mining  laws  thereof,"  until 
plaintiff  located;  and,  further,  that  "the  plaintiff  has  and 
claims  the  legal  right  to  occupy  and  possess  all  those  prem- 
ises hereinbefore  described  in  his  amended  location  notice  of 
said  Bonanza  claim,  is  the  legal  owner   thereof,  and  is  en- 
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titled  to  the  immediate  and  exclusive  possession  of  every  part 
and  parcel  thereof  by  virtue  of  a  full  compliance  with  the 
local  laws  and  rules  of  miners  in  said  mining  district,  the 
laws  of  the  United  States,  and  of  the  territory  of  Arizona, 
by  pre-emption,  and  by  actual  prior  possession,  as  a  placer 
mining  claim,  located  on  the  public  domain  of  the  United 
States."  Extending  to  these  allegations  the  liberal  interpre- 
tation demanded  by  the  rule  hereinbefore  announced,  we  hold 
that  they  sufficiently  aver  that  the  ground  in  controversy  was 
unoccupied  public  mineral  land  open  to  plaintiff's  location. 

These  are  the  only  points  of  attack  by  the  appellee  which 
we  need  to  consider.  We  have  given  the  complaint  careful 
examination,  and  are  satisfied  that  it  states  a  cause  of  action. 
The  demurrer  should  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed,  with  direc- 
tion to  that  court  to  overrule  the  demurrer  to  the  complaint, 
to  the  end  that  further  proceedings  may  be  had  not  incon- 
sistent with  this  opinion. 

■ 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1016.    Filed  March  27,  1908.] 
[94  Pae.  1131.] 

W.  P.  CHENOWETH,  Defendant  and  Appellant,  v.  Mrs. 
F.  L.  BUTTERFIELD,  Plaintiff  and  Appellee. 

1.  Vendor  and  Purchaser — Contract  for  Sale  of  Mines  not  an 

Option. — A  contract  obligating  the  plaintiffs  to  convey  to  defend- 
ant an  interest  in  mines  in  consideration  of  $500  paid  on  the  sign- 
ing, and  $14,500  within  a  year  thereafter,  and  obligating  defend- 
ant to  pay  all  taxes  on  the  mines  daring  the  "life  of  this  option/' 
is  a  contract  on  defendant's  part  to  purchase,  and  not  a  mere 
option. 

2.  Judgment  must  Conform  to  Pleadings — Equity. — The  system  in 

force  in  Arizona  of  uniting  law  and  equity  jurisdictions  in  one  court 
and  abolishing  all  distinctions  in  forms  of  action,  legal  or  equitable, 
empowers  the  court  to  grant  any  relief  which  the  pleadings  and 
factB  show  plaintiffs  to  be  entitled  to.  But  where  equitable  relief 
is  sought  and  the  subject  matter  must  be  litigated  in  the  action, 
held,  in  an  action  to  obtain  a   conveyance  of  the  legal  title  to 
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mining  property  held  by  defendants  upon  the  ground  of  f rand  and 
procurement  thereof,  on  a  finding  that  the  land  was  not  plaintiffs' 
property  either*1  in  law  or  equity,  that  plaintiff  was  not  entitled  to 
a  personal  judgment  against  the  defendant  under  an  agreement 
to  purchase  property  other  than  that  which  would  had  been  affected 
had  the  trust  been  established. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa 
Cruz.    Fletcher  M.  Doan,  Judge.    Judgment  vacated. 

The  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V.  McClure,  for  Ap- 
pellant. 

Theodore  H.  Thomas,  and  Selim  M.  Franklin,  for  Ap- 
pellee. 

SLOAN,  J. — This  was  a  suit  in  equity  brought  by  appellees, 
Mrs.  F.  L.  Butterfield  and  Charles  Dougherty,  against  the 
Nogales  Copper  Company,  a  corporation,  the  Cerro  Prieto 
Mining  Company,  a  corporation,  W.  F.  Chenoweth,  H.  K. 
Chenoweth,  R.  A.  McPherson,  J.  R.  Grant,  Manuel  M.  Mal- 
donado,  J.  Guillermo  Domingues,  W.  Z.  Stuart,  the  Banco 
Del  Oro  Mining  Company,  the  Black  Mountain  Mining  Com- 
pany, William  Brace,  trustee,  and  Paul  Brown,  trustee,  to 
obtain  a  conveyance  of  the  legal  title  held  by  the  defendants 
to  certain  mining  property,  situated  in  Mexico,  upon  the 
ground  of  fraud  in  the  procurement  thereof,  and  to  obtain 
an  accounting  on  the  part  of  the  defendants  of  the  proceeds 
of  the  operation  of  said  property,  and  for  general  relief. 
The  complaint  set  forth  that  on  the  fifteenth  day  of  October, 
1899,  an  agreement  was  entered  into  by  and  between  the 
plaintiffs  and  W.  F.  Chenoweth,  acting  for  himself  and  H. 
E.  Chenoweth  and  J.  R.  Grant,  in  which  plaintiffs  agreed 
to  sell  and  convey  to  the  latter  an  undivided  two-thirds  in- 
terest in  the  Interprice  and  Margarita  mines  owned  by  them, 
and  situated  in  the  municipality  of  Cucurpe,  district  of 
Magdalena,  state  of  Sonora,  republic  of  Mexico,  for  the  sum 
of  $15,000;  that  $500  of  the  purchase  price  was  to  be  paid 
at  the  time  of  signing  the  contract  and  the  remainder  within 
one  year  from  the  date  thereof ;  that  Chenoweth  made  the  cash 
payment  of  $500  at  the  time  the  agreement  was  executed, 


March,  1903.]      Chenoweth  v.  Butterfeeld.  317 

and,  with- his  said  associates,  went  into  possession  of  the 
property;  that  at  the  time  of  said  agreement  one  Manuel  M. 
Maldonado  was  the  owner  of  a  one-third  interest  in  said 
mines;  that  an  option  agreement  during  the  year  1889  was 
entered  into  between  said  Maldonado  and  said  Chenoweth 
and  associates  for  the  purchase  of  said  one-third  interest 
held  by  said  Maldonado.  The  complaint  further  averred 
that,  after  obtaining  possession  of  said  mines  under  said 
agreement,  said  Chenoweth,  together  with  defendants  J.  R. 
Grant,  H.  K.  Chenoweth,  and  B.  A.  McPherson,  fraudulently 
removed  the  monuments  which  marked  and  defined  the 
boundaries  of  said  claims,  and  relocated  the  ground  excluded 
from  said  locations  by  the  changes  so  made  in  said  bound- 
aries by  said  defendants,  and  fraudulently  obtained  title  to 
the  same  under  the  mineral  laws  of  Mexico;  that  after  said 
monuments  had  been  thus  removed  so  as  to  exclude  from  the 
boundaries  of  said  mines  valuable  parts  thereof,  and  after 
said  defendants  had  located  the  ground  thus  excluded  from 
the  original  locations,  said  Chenoweth  notified  the  plaintiffs 
that  he  would  not  complete  the  purchase,  and  that  he  would 
surrender  his  option.  Thereafter  said  defendants  transferred 
the  title  to  the  mining  claims  located  by  them  to  the  Cerro 
Prieto  Mining  Company;  that  the  latter  company  subse- 
quently entered  into  a  contract  of  sale  of  the  same  to  one 
J.  W.  Yocum,  who  assigned  and  transferred  his  contract  and 
agreement  to  the  Nogales  Copper  Company ;  that  the  defend- 
ant, J.  Quillermo  Domingues,  had  succeeded  to  the  interest 
of  J.  R.  Grant  in  and  to  the  stock  of  the  Cerro  Prieto  Min- 
ing Company,  and  had  received  a  large  amount  of  money 
from  the  proceeds  of  the  sale  made  by  said  company  under 
the  contract  with  the  defendant  J.  W.  Yocum.  The  other 
defendants  named  were  charged  to  have  succeeded  to  interests 
in  the  Cerro  Prieto  Mining  Company  held  by  the  Cheno- 
weths,  Grant  and  McPherson.  The  plaintiffs  averred,  further, 
that  they  did  not  learn  of  the  fraudulent  changing  of  the 
boundaries  and  the  fraudulent  obtaining  of  title  to  parts  of 
the  original  locations  by  the  Chenoweths,  Grant  and  Mc- 
Pherson until  after  the  expiration  of  their  agreement  and 
option  with  Chenoweth,  and  not  until  after  the  Chenoweths, 
Grant  and  McPherson  had  obtained  title  to  the  land  orig- 
inally included  within  the  boundaries  of  the  Interprice  and 
Margarita  claims;  that,  upon  discovering  the  facts  of  the  re- 
locations, they  demanded  from  the  defendants  possession  of 
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the  property,  which  was  refused.  They  further  set  forth  that 
large  sums  of  money  have  been  taken  from  the  property  by 
the  defendants,  and  that  Chenoweth  and  his  colocators  have 
received  large  sums  in  addition  from  the  sale  of  their  in- 
terest. They  further  alleged  that  each  and  all  of  the  defend- 
ants who  had  succeeded  to  any  interest  in  the  property  thus 
relocated  had  full  knowledge  of  the  facts  constituting  the 
frauds  complained  of  before  they  obtained  their  interest 
Such  of  the  defendants  as  were  served  appeared  and  an- 
swered the  complaint.  The  defendants  so  served  and  so  an- 
swering were  W.  Z.  Stuart,  the  Black  Mountain  Mining  Com- 
pany, the  Banco  Mining  Company,  the  Cerro  Prieto  Mining 
Company,  H.  K.  Chenoweth,  and  W.  F.  Chenoweth.  A  trial 
was  had  upon  the  issues  joined  by  the  defendants,  and  a 
judgment  was  entered  dismissing  the  complaint  as  against 
all  the  defendants  except  W.  F.  Chenoweth,  against  whom  a 
personal  judgment  was  entered. 

The  court  found  that  the  defendants  were  not  guilty  of 
the  frauds  complained  of;  that  the  boundaries  of  the  claims 
were  not  changed  by  them,  nor  was  any  land  belonging  to  the 
plaintiffs  relocated  by  them;  that  the  Mexican  government 
in  conveying  the  title  to  the  Interprice  and  Margarita  claims, 
through  a  mistake  in  the  survey,  excluded  from  the  patent 
the  land  subsequently  located  by  the  Chenoweths,  Grant  and 
McPherson;  that  the  latter  had  discovered  this  fact  after 
they  had  gone  into  possession  .of  the  Interprice  and  Mar- 
garita claims  under  their  option  of  purchase ;  that  they  there- 
upon located  and  subsequently  obtained  title  to  the  same 
without  notifying  plaintiffs  bf  the  variance  between  the  land 
conveyed  by  the  patent  from  the  Mexican  government  and 
the  land  monumented  by  Maldonado  when  he  first  located 
the  Interprice  and  Margarita  claims;  that  Chenoweth,  at  the 
time  he  entered  into  the  agreement  to  purchase  with  the 
plaintiffs,  knew  nothing  as  to  the  true  locations  of  the  mines, 
had  never  seen  them,  and  had  not  been  deceived  by  the  plain- 
tiffs or  by  any  representations  whatever  as  to  their  exact 
location  or  as  to  their  value.  The  court  found  as  a  fact  that 
both  parties  to  the  agreement  treated  it  as  an  option,  but 
found  as  a  conclusion  of  law  that  it  was  an  out-and-out  con- 
tract of  purchase  of  the  mines;  that  the  plaintiffs  had  not 
offered  to  return  the  $500  paid  by  Chenoweth  nor  to  convey 
the  mines ;  that  neither  Chenoweth  nor  any  of  his  assigns  had 
tendered  the  plaintiffs  the  unpaid  part  of  the  purchase  price; 
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that  the  contract  had  not  therefore  been  rescinded.  Under 
the  construction  thus  given  the  contract,  the  court  gave  judg- 
ment for  the  plaintiffs  against  the  defendant,  W.  P.  Cheno- 
weth, for  the  unpaid  part  of  the  purchase  price  and  interest 
thereon,  conditioned  upon  the  former  executing  to  Cheno- 
weth a  deed  to  the  Interprice  and  Margarita  mines.  From 
the  judgment  so  entered  against  him,  Chenoweth  has  ap- 
pealed. 

Two  assignments  of  error  are  made  by  counsel  for  appel- 
lant in  their  brief.  They  are :  1.  That  the  court  erred  in  con- 
struing the  agreement  between  Chenoweth  and  the  plain- 
tiffs as  a  contract  to  purchase  which  obligated  Chenoweth 
to  pay  the  balance  of  the  purchase  price  when  it  became 
due  and  not  an  option,  and  that,  therefore,  Chenoweth  was 
indebted  to  the  plaintiffs  in  said  sum.  2.  That  the  pleadings 
do  not  present  an  issue  which  would  warrant  a  money  judg- 
ment against  Chenoweth,  and  that,  therefore,  the  court  erred 
in  rendering  such  a  judgment  against  Chenoweth  in  the  suit. 

The  agreement  between  the  plaintiffs  and  Chenoweth  reads 
as  follows:  "Memorandum  of  agreement,  made  and  entered 
into  this  15th  day  of  October,  A.  D.  1899,  by  and  between 
Mrs.  F.  L.  Butterfield  and  Charles  Dougherty  of  Cripple 
Creek,  Colorado,  parties  of  the  first  part,  and  W.  F.  Cheno- 
weth of  Nogales,  Arizona,  party  of  the  second  part;  wit- 
nesseth:  That  the  said  parties  of  the  first  part  in  considera- 
tion of  the  covenants  hereinafter  contained  to  be  by  the  party 
of  the  second  part  kept  and  performed,  hereby  covenant  and 
agree  that  they,  said  parties  of  the  first  part,  will  convey 
to  the  said  party  of  the  second  part,  by  a  good  and  sufficient 
deed,  an  undivided  two-thirds  (%)  interest  in  and  to  the 
following  mines,  to  wit:  'The  Interprice'  and  'Margarita' 
situated  on  the  mountain  Cerro  Prieto,  about  four  (4)  kilo- 
meters from  the  mine  called  'La  Calara'  adjoining  the  mine 
'Zaragosa'  in  the  municipality  of  Cucurpe,  of  the  district  of 
Magdalena,  state  of  Sonora,  republic  of  Mexico,  of  which  the 
said  parties  of  the  first  part  are  the  lawful  owners.  In  con- 
sideration of  which  the  said  party  of  the  second  part  hereby 
agrees  to  pay  to  the  said  parties  of  the  first  part  at  the  time 
of  signing  this  contract,  the  sum  of  five  hundred  ($500.00) 
dollars,  lawful  money  of  the  United  States  of  America,  and 
the  further  sum  of  fourteen  thousand  five  hundred  ($14,- 
500.00)  dollars,  like  lawful  money,  within  one  year  from  the 
date  hereof,  and  to  pay  all  government  taxes  on  the  above 
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described  property  in  advance  during  the  life  of  this  option, 
and  furnish  said  parties  receipt  for  the  same.  Upon  the  pay- 
ment of  said  last  mentioned  sums  at  any  time  within  the 
period  of  one  year,  said  parties  of  the  first  part  agree  to 
make  and  deliver  the  deed  hereinbefore  mentioned. 

"In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals  this  fifteenth  day  of  October,  A.  D.  1899. 

Mrs.  F.  L.  BUTTERFIELD.     [Seal] 

CHARLES  DOUGHERTY.        [Seal] 

"W.  F.  CHENOWETH.  [Seal]" 

It  must  be  conceded  that,  if  the  clause  "  during  the  life 
of  this  option"  was  eliminated  from  the  agreement,  it  could 
not  by  its  terms  be  construed  otherwise  than  as  an  out-and- 
out  agreement  to  purchase,  nor  do  we  think  that  that  clause, 
in  the  sense  in  which  it  is  used,  is  sufficient  to  change  the 
character  of  the  agreement  from  an  ordinary  contract  of  pur- 
chase of  land  to  what  is  ordinarily  termed  an  optional  con- 
tract. It  is  true  that  the  plaintiffs  in  their  complaint  refer 
in  several  places  to  the  agreement  as  an  option.  It  is  also 
true  that  the  court  in  his  findings  of  fact  found  that  both 
parties  to  said  agreement  considered  and  treated  it  as  an 
option.  The  evidence  was  not  incorporated  into  the  record 
so  that  we  are  not  informed  as  to  how  or  in  what  manner 
the  parties  treated  the  agreement  as  an  option,  and  not  as 
a  contract  to  purchase.  If  the  contract,  construed  as  a  whole, 
was  ambiguous,  this  finding  of  fact  might  be  sufficient  to  de- 
stroy the  effect  of  the  court's  conclusion  of  law  that  the 
agreement  was  not  a  mere  option,  but  a  contract  to  purchase ; 
but  we  find  no  such  ambiguity  in  the  contract  itself,  and 
therefore  we  do  not  hold  that  the  trial  court  erred  in  his 
construction  of  the  instrument. 

The  second  assignment  presents  a  much  more  serious  ques- 
tion. Under  our  system  of  joining  the  two  jurisdictions  of 
law  and  equity  in  one  court  and  the  abolishing  of  all  dis- 
tinctions in  the  forms  of  actions,  legal  or  equitable,  the  court 
may  grant  any  relief  which  the  pleadings  and  facts  show  the 
plaintiff  to  be  entitled  to  recover,  whether  that  relief  be 
purely  equitable  or  such  as  might  be  had  in  an  action  at 
law.  Where  equitable  relief  is  sought  in  the  first  instance, 
however,  a  money  judgment  must  be  recovered,  if  at  all,  as  an 
incident  to  such  equitable  relief  or  in  lieu  of  it,  but,  in  any 
event,  such  recovery  must  come  within  the  issues,  and  the 
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subject  matter  must  be  litigated  in  the  action.  The  com- 
plaint is  framed  upon  the  theory  that  the  defendants  fraudu- 
lently acquired  legal  title  to  certain  mining  lands  in  Mexico 
which  in  equity  belongs  to  the  plaintiffs.  The  findings  of  the 
court  are,  in  effect,  that  the  land  so  sought  to  be  recovered 
is  not  the  property  of  the  plaintiffs,  either  in  law  or  in  equity, 
and  that,  therefore,  the  defendants  do  not,  nor  do  any  of 
them,  hold  the  same  in  trust  for  the  plaintiffs.  The  contro- 
versy, as  made  by  the  pleadings,  was  over  land  alleged  to  have 
been  included  within  the  boundaries  of  the  Interprice  and 
Margarita  mining  claims.  This  land  was  found  by  the  court 
not  to  have  been  so  included,  and  therefore  was  not  included 
within  the  terms  of  the  agreement  between  Chenoweth  and 
the  plaintiffs.  Under  the  findings,  therefore,  any  obligation 
which  Chenoweth  owed  to  the  plaintiffs  under  his  agreement 
did  not  arise  out  of  nor  was  it  connected  with  the  denounce- 
ment and  the  obtaining  of  title  to  the  land  in  controversy. 
We  are  unable  to  see,  therefore,  that  the  question  of  lia- 
bility of  Chenoweth  to  the  plaintiffs  for  the  unpaid  balance 
of  the  purchase  price  of  the  Interprice  and  Margarita  prop- 
erties was  within  the  issues  made  by  the  complaint  and  the 
answer  of  the  defendants,  nor  can  we  see  how  that  question 
was  properly  litigated  in  the  action.  If  the  court  had  found 
that  Chenoweth  had  obtained  title  fraudulently  to  any  part 
of  the  property  described  in  the  agreement  while  in  posses- 
sion under  it,  a  situation  might  have  arisen  in  which  a  money 
judgment  would  properly  have  been  imposed;  but,  as  the 
court  found  this  not  to  be  the  case,  to  sustain  the  judgment 
would  be  to  hold  that,  in  a  suit  to  declare  a  trust  as  to  certain 
property,  upon  a  failure  to  establish  such  trust  a  money  judg- 
ment might  yet  be  rendered  against  the  defendant  on  an 
agreement  to  purchase  other  land  than  that  which  would 
have  been  affected  had  the  trust  been  established.  This  we 
hold  cannot  be  done  without  violating  the  rule  that  the  judg- 
ment must  follow  the  pleadings.  We  hold,  therefore,  that 
the  right  of  the  plaintiffs  to  specific  enforcement  of  the  con- 
tract of  purchase  was  not  an  issue  presented  by  the  pleadings, 
and  the  court  erred  in  rendering  personal  judgment  against 
Chenoweth  on  such  contract.  The  personal  judgment  against 
appellant  is  therefore  ordered  to  be  vacated,  and,  as  this 
appeal  is  limited  in  its  scope  to  such  personal  judgment,  this 
order  is  not  to  be  construed  as  otherwise  affecting  the  gen- 
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eral  judgment  for  the  defendants,  nor  as  otherwise  prejudg- 
ing any  appeal  taken,  or  writ  of  error  sued  out,  by  appellees. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur.  NAVE,  «L 
being  disqualified  in  this  case,  took  no  part  in  the  considera- 
tion or  determination  thereof. 


[CiTil  No.  1017.    PUed  March  27,  1908.] 
[94  Pae.  1134.] 

MAT  M.  CLARK,  Plaintiff  and  Appellant,  v.  LIBERTY 
MINING  AND  SMELTING  COMPANY,  a  Corporation, 
Defendant  and  Appellee. 

Pleading — Ambiguity.— A  complaint  to  recover  upon  a  contract  set  forth 
therein,  which  contract  upon  its  face  is  uninterpretable,  which  eon- 
tains  no  extrinsic  facts  in  aid  of  the  interpretation,  does  not  state 
a  cause  of  action. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.     Affirmed. 

The  necessary  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives,  for  Appellant. 

S.  L.  Kingan,  and  A.  A.  Worsley,  for  Appellee. 

PER  CURIAM.— May  M.  Clark  brought  suit  against  the 
Liberty  Mining  and  Smelting  Company  to  recover  upon  a 
contract  set  forth  as  part  of  her  complaint.  From  a  judg- 
ment against  her  she  has  appealed.  The  assignments  of  error 
all  attack  the  findings  of  fact  made  by  a  referee,  to  whom  the 
case,  pursuant  to  stipulation,  was  referred  for  trial  and  find- 
ings. To  review  these  findings  we  must  interpret  the  con- 
tract upon  which  Mrs.  Clark  sued.1  This  contract  is  remarka- 
ble for  its  insoluble  ambiguity.  Its  solution  is  not  aided 
extrinsically.  The  ambiguity  goes  to  the  extent  of  render- 
ing the  contract  unenforceable.  Wherefore  the  complaint, 
based  upon  it,  does  not  state  a  cause  of  action.  It  follows 
that  the  judgment  against  the  plaintiff  must  be  affirmed. 

CAMPBELL,  J.,  not  sitting. 
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[Civil  No.  1018.    Filed  March  27,  1908.] 
[94  Pae.  1114.] 

CHARLES  I.  CROWELL,  Plaintiff  and  Appellant,  ▼.  TOM 
DAVENPORT,  Administrator  of  the  Estate  of  J.  H. 
TEVIS,  Defendant  and  Appellee. 

1.  Statutory  Consteuction  —  New,  He-enacted  ob  Amended 
Statutes — Limitation  or  Actions. — The  rale  for  the  provision 
of  new,  re-enacted  or  amended  statutes  of  limitation  is  that,  unless 
a  contrary  intent  be  expressed,  they  are  to  be  given  a  prospective 
effect,  so  as  to  extend  the  period  of  time  within  which  suits  might 
be  brought  upon  existing  causes  of  action  to  the  full  time  pre- 
scribed by  such  statutes,  counting  from  the  time  they  take  effect. 

t.  Statutes  or  Limitation — Consteuction — Rev.  Stats.  Abiz.  1887, 
title  44,  pars.  2297-2334,  Cited— Rev.  Stats.  1901,  title  41, 
paes.  2935-2974  and  4243,  Construed. — Title  41,  paragraphs 
2935-2974,  supra,  repealed  and  re-enacted  title  44,  paragraphs 
2297-2334,  supra,  with  certain  changes  and  new  provisions,  taking 
effect  September  1,  1901.  Under  title  44,  supra,  the  time  within 
which  an  action  for  debt  might  be  brought  where  the  indebtedness 
is  evidenced  at  the  time  "by  any  contract  in  writing  enacted 
within  the  territory"  was  five  years,  and  this  was  shortened  to 
four  yean  by  paragraph  2954,  supra.  Paragraph  2954,  supra, 
reads  as  follows:  "Not  one  of  the  provisions  of  this  title  shall  be 
so  construed  as  to  revive  any  claim  which  is  barred  by  pre-existing 
laws,  and  all  claims  against  which  limitations  under  said  laws  had 
commenced  to  run  shall  be  barred  for  the  lapse  of  time  which 
would  have  barred  them  had  those  laws  continued  in  force."  Para- 
graph 4243,  supra,  reads  as  follows:  "When  a  limitation  or  period 
of  time  prescribed  for  any  act  herein  is  repealed  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  purpose  has  begun  to  run 
before  this  act  takes  effect,  and  the  same  or  any  limitation  is  pre- 
scribed for  any  aet  passed  at  this  session  of  the  legislature,  the 
time  which  has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation  by  any  act  passed  at  this  session  of  the 
legislature."  Held,  under  the  rule  that  a  special  statute  will  con- 
trol a  general  one  on  the  same  subject,  and  paragraph  4243,  being 
general  in  character,  embracing  all  re-enacted  or  amended  statutes 
of  limitation  and  statutes  appertaining  to  the  acquisition  of  rights, 
and  paragraph  2974,  applying  exclusively  to  amendments  made  to 
the  statute  of  limitation  embraced  in  title  41,  that  a  cause  of  action 
founded  upon  a  contract  in  writing  evidencing  an  indebtedness  ex- 
ecuted within  the  territory  which  had  accrued  prior  to  September 
1,  1901,  is  controlled  by  the  statute  of  limitations  in  force  at 
the  time  the  action  accrued,  being  five  years. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doaxl,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Charles  Blenman,  for  Appellant 

The  five  year  limitation  applies  to  the  notes  which  are 
the  subject  of  this  action,  and  none  of  the  provisions  of  the 
Revised  Statutes  of  1901  apply  to  them.  See  Rev.  State. 
Ariz.  1901,  pars.  2954,  4237,  4242. 

It  is  a  well-settled  rule  of  construction,  applicable  to  stat- 
utes of  limitation,  that  they  will  not  be  permitted  to  have 
retrospective  application  unless  such  was  clearly  the  inten- 
tion of  the  legislature,  and  it  is  submitted  that  nowhere  in 
the  Revised  Statutes  of  1901  does  there  appear  any  intention 
that  the  limitations  thereby  prescribed  shall  have  a  retro- 
spective application.  Wood  on  Limitation  of  Actions,  3d 
ed.,  pars.  11,  41;  City  Ry.  Co.  v.  Citizens'  Street  Ry.  Co., 
166  U.  S.  557,  17  Sup.  Ct.  653,  41  L.  Ed.  1114;  Ohio  Nat. 
Bank  v.  Berlin,  26  App.  D.  C.  218;  Brennan  v.  Electrical 
Installation  Co.,  120  111.  App.  461;  Slover  v.  Union  Bank, 
115  Tenn.  347,  89  S.  W.  399,  1  L.  R.  A.,  N.  S.,  528;  Hath* 
way  v.  Merchant  Loan  Co.,  218  111.  580,  75  N.  E.  1060,  4 
Ann.  Cas.  164.  See  opinion  of  Patterson,  J.,  in  United 
States  v.  Heth,  3  Cranch,  399,  2  L.  Ed.  479  (483),  and  cases 
cited  in  annotations  to  same  in  2  L.  Ed.  252.  This  doctrine 
has  been  followed  in  numerous  state  decisions  down  to  the 
present  time.  There  is  no  language  in  the  Arizona  statutes 
of  1901  so  clear  for  a  retrospective  application  as  to  admit  of 
no  other  construction.  On  the  other  hand,  the  language  of 
the  above-quoted  paragraphs  of  the  statutes  of  1901  is  so 
very  plain  and  clear  that  the  legislature  intended  that  the 
limitations  prescribed  in  such  statutes  were  not  to  be  con- 
strued to  be  applied  to  actions  against  which  the  prior  stat- 
utes had  already  commenced  to  run. 

Worsley  &  Drachman,  for  Appellee. 

Admitting  that  statutes  are  not  to  be  construed  as  ret- 
rospective unless  so  intended  by  the  legislature,  appellee  con- 
tends that  section  4243,  Revised  Statutes  of  1901,  fully 
covers  the  propositions  involved  in  this  case,  and  that  the 
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legislature  clearly  intended  to  make  said  paragraph  retroac- 
tive, and  that  it  appears  from  said  section  and  legislation 
upon  this  specific  subject  it  was  the  intention  of  the  legisla- 
ture to  make  this  paragraph  the  law  in  such  cases  as  the 
on,e  now  under  consideration.  The  intent  of  the  legislature 
upon  this  subject  has  been  construed  to  a  certain  extent  by 
the  supreme  court  of  the  territory  in  Curtis  v.  Boquillas 
Land  &  Cattle  Co.,  9  Ariz.  62,  76  Pac.  612.' 

SLOAN,  J. — Appellant  brought  suit  in  the  court  below 
against  appellee  as  the  administrator  of  the  estate  of  J.  H. 
Tevis,  deceased,  to  recover  upon  two  promissory  notes,  exe- 
cuted within  this  territory,  which  became  due,  respectively, 
on  September  20  and  October  20,  1900.  The  complaint  was 
filed  November  20,  1905.  It  alleged  that  Tevis,  the  maker 
of  the  notes,  died  on  the  twenty-ninth  day  of  August,  1905, 
and  that  appellee  was  appointed  administrator  of  his  estate 
and  qualified  as  such  administrator  on  the  thirteenth  day  of 
October,  1905.  The  appellee  in  bar  of  the  action  pleaded 
the  four-year  statute  of  limitations  in  force  at  the  time  the 
suit  was  brought.  Upon  the  trial  it  was  stipulated  by  the 
parties  that  all  the  allegations  of  the  complaint  should  be 
admitted  as  true,  and  that  the  sole  issue  to  be  determined 
by  the  court  should  be  whether  the  notes  sued  upon  were 
barred  by  the  provisions  of  paragraph  2954,  Revised  Statutes 
of  1901,  in  force  at  the  time  the  complaint  was  filed.  Under 
the  issue  as  thus  submitted,  the  trial  court  held  that  the  notes 
were  barred  by  the  statute  of  limitations  found  in  said  para- 
graph 2954,  and  entered  judgment  accordingly.  From  this 
judgment  this  appeal  was  taken.  Upon  the  record  thus 
presented  the  sole  question  raised  and  argued  by  counsel 
is  whether  the  statute  of  limitations  in  force  at  the  time  the 
notes  matured  or  the  statute  in  force  at  the  time  the  suit  was 
brought  is  to  be  applied. 

The  legislature  of  1901,  in  revising  the  statutes,  repealed 
title  44  (paragraphs  2247-2334),  entitled  "Limitations,"  of 
the  Revised  Statutes  of  1887,  and  re-enacted  the  same,  except 
that  new  provisions  were  added  and  other  provisions  changed. 
Among  the  changes  provided  by  the  Revised  Statutes  of  1901 
the  time  within  which  an  action  for  debt  might  be  brought 
where  the  indebtedness  is  evidenced  at  the  time  "by  any  con- 
tract in  writing  executed  within  the  territory"  was  shortened 
from  five  years  to  four  years.    Rev.  Stats.  1901,  par.  2954. 
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It  follows,  therefore,  that,  if  the  statute  of  1901  applies,  this 
action  was  barred  at  the  time  the  suit  was  brought;  on  the 
contrary,  if  the  former  statute  applies,  this  suit  was  then  not 
barred,  and  the  judgment  of  the  court  below  is  erroneous. 
One  of  the  provisions  contained  in  the  statutes  of  limitations 
re-enacted  by  the  revision  of  1901  reads  as  follows:  "No  one 
of  the  provisions  of  this  title  shall  be  so  construed  as  to  re- 
vive any  claim  which  is  barred  by  pre-existing  laws;  and  all 
claims  against  which  limitation  under  said  laws  had  com- 
menced to  run  shall  be  barred  by  the  lapse  of  time  which 
would  have  barred  them  had  those  laws  continued  in  force." 
Rev.  Stats.  1901,  par.  2974.  The  latter  clause  of  this  para- 
graph is  a  clear  and  unequivocal  declaration  that  the  repeal 
of  any  former  statute  of  limitations  and  the  re-enactment 
of  any  amended  statute  contained  in  title  44,  Revised  Stat- 
utes, should  not  affect  causes  of  action  existing  at  the  time 
any  such  former  law  was  repealed  and  such  new  or  amended 
statute  should  take  effect.  If  paragraph  2974  stood  alone, 
little  or  no  difficulty  would  be  presented  as  to  the  intent  of 
the  legislature,  but  some  uncertainty  arises  as  to  such  intent 
when  we  consider  the  effect  of  paragraph  4243,  Revised 
Statutes  of  1901,  which  reads  as  follows:  "When  a  limita- 
tion or  period  of  time  prescribed  in  any  act  herein  repealed 
for  acquiring  a  right  or  barring  a  remedy  or  for  any  purpose 
has  begun  to  run  before  this  act  takes  effect  and  the  same  or 
any  limitation  is  prescribed  in  any  act  passed  at  this  session 
of  the  legislature  the  time  which  has  already  run  shall  be 
deemed  part  of  the  time  prescribed  as  such  limitation  by  any 
act  passed  at  this  session  of  the  legislature."  The  rule  for 
the  construction  of  new,  re-enacted  or  amended  statutes  of 
limitation  applied  in  some  jurisdictions  is  that,  unless  a  con- 
trary intent  be  expressed,  they  are  to  be  given  a  prospective 
effect  so  as  to  extend  the  period  of  time  within  which  suits 
might  be  brought  on  existing  cause  of  action  to  the  full  time 
prescribed  by  such  statutes  counting  from  the  time  they  take 
effect.  This  rule  in  its  application  to  new  statutes  of  limi- 
tation has  been  recognized  by  us.  Curtis  v.  Boquillas  Land 
&  Cattle  Co.,  9  Ariz.  62,  76  Pac.  612.  Doubtless  the  purpose 
of  section  4243  was  to  limit  this  rule  of  construction  to  new 
statutes  appertaining  to  the  acquisition  of  rights  and  the 
barring  of  remedies,  and  to  establish  the  general  rule  that  as 
to  all  such  re-enacted  and  amended  statutes  a  retrospective 
effect  shall  be  given,  to  the  extent,  at  least,  that  as  to  all 
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such  rights  and  remedies  the  time  the  former  statutes  may 
have  run  is  to  be  counted  as  having  run  under  such  re- 
enacted  or  amended  statutes. 

Both  sections  under  consideration  are  in  accord  in  denying 
to  amendments  to  statutes  of  limitation  a  wholly  prospective 
effect.  They  differ  seemingly  as  to  the  retrospective  effect 
of  such  amendments  on  existing  causes  of  action.  The  for- 
mer leaves  such  causes  of  action  to  be  controlled  by  the  pre- 
existing statutes,  and  the  other,  if  it  does  not  directly  so 
declare,  certainly  implies  the  contrary.  The  latter  section  is 
the  more  general  in  character,  since  its  application  is  not  re- 
stricted to  statutes  of  limitation,  strictly  so  called,  in  that  it 
extends  to  and  embraces  statutes  appertaining  to  the  acquisi- 
tion of  rights,  in  addition  to  those  appertaining  to  the  barring 
of  remedies  by  the  lapse  of  time.  The  former  section  applies 
exclusively  to  those  amendments  which  may  have  been  made 
to  the  law  on  the  subject  of  limitations  of  actions  found  in 
title  41  (paragraphs  2935-2974)  of  the  Revised  Statutes  of 
1901.  The  latter  does  not  in  its  terms  refer  merely  to  amend- 
ments to  pre-existing  statutes,  but  also  to  those  which  may 
have  been  re-enacted  by  the  Revision  of  1901,  and  therefore 
covers  all  re-enacted  or  amended  statutes  appertaining  to  the 
acquisition  of  rights  and  to  the  barring  of  remedies  by  the 
lapse  of  time.  Among  the  latter  not  included  in  said  title 
41  may  be  mentioned  our  lien  statutes,  and  those  on  the  sub- 
ject of  actions  for  injuries  resulting  in  death.  Therefore  the 
former  section  in  its  relation  to  the  latter  is  rather  special 
than  general,  and  certainly  is  the  more  explicit  and  certain 
in  its  meaning  and  intent.  While,  therefore,  they  may  ap- 
pear in  conflict  when  viewed  as  to  their  application  to  amend- 
ments made  to  the  general  law  of  limitations  as  found  in  title 
41,  they  are  not  in  conflict  when  applied  to  those  sections 
re-enacted  but  not  amended,  or  to  amendments  made  to  other 
statutes  affecting  the  acquisition  of  rights  or  the  barring  of 
remedies  not  found  in  said  title  47.  We  may  therefore  give 
paragraph  2974  full  effect,  without  nullifying  or  destroying 
the  force  and  effect  of  paragraph  4243  in  its  general  applica- 
tion. Bearing  in  mind  the  rule  that  a  special  statute  will 
control  a  general  statute  on  the  same  subject,  we  interpret 
the  two  sections  to  mean  that  any  cause  of  action  founded 
upon  any  contract  in  writing  evidencing  an  indebtedness 
executed  within  this  territory  which  had  accrued  prior  to 
September  1,  1901,  when  said  title  41  took  effect,  became 
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barred  by  the  lapse  of  time  provided  by  the  statute  of  limi- 
tations in  force  at  the  time  said  cause  of  action  accrued, 
and  was  not  affected  by  the  amendment  to  said  statute  made 
by  paragraph  2954. 

It  follows,  therefore,  that  the  promissory  notes  sued  upon 
were  not  barred  at  the  time  this  action  was  brought,  and  the 
judgment  of  the  court  was  erroneous,  and  is  therefore  re- 
versed. 

KENT,  C.  J.f  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[Civil  No.  1019.    Ffled  March  27,  1908.] 
[94  Pac.  1112.] 

THE  CITY  OF  BISBEE,  Plaintiff  and  Appellant,  t. 
BELLE  S.  HARGROVE  et  al.,  Defendants  and  Ap- 
pellees. 

1.  Appeal  and  Error — Record— Transcript — Filing — Premature  Re- 
moval from  Lower  Court — Laws  1907,  chap.  74,  sec.  15,  Con- 
strued.— Section  15,  supra,  provides  that  either  party  may  Me  with 
the  clerk  of  the  court  a  statement  of  the  facts  or  a  transcript  of 
the  reporter's  notes,  and  serve  upon  the  opposite  party  or  his 
attorney  of  record  notice  of  the  filing  thereof.  Within  twenty 
days  after  such  service  on  the  opposite  party  or  his  attorney,  or 
within  such  other  time  as  may  be  stipulated  by  the  parties,  the 
party  or  his  attorney  so  served  shall  file  with  the  clerk  a  written 
statement  agreeing  to  the  correctness  of  the  transcript  or  specify- 
ing wherein  it  is  defective,  and  setting  forth  such  amendments  as 
may  be  deemed  necessary,  and  shall  serve  a  copy  of  such  written 
statement  upon  the  party  who  filed  the  transcript.  Provision  is 
made  for  the  party  filing  the  transcript  to  amend  or  correct  the 
same  when  the  opposite  party  files  his  objections  to  the  incorrect- 
ness or  insufficiency,  and  thereupon  it  is  provided  that  the  clerk 
shall  present  the  transcript  to  the  trial  judge,  who  shall  certify 
to  the  amending  of  it  as  it  may  require  and  file,  together  with 
the  written  statement  in  the  record  of  the  case,  within  ten  days 
after  the  same  has  been  presented  to  him.  Where  a  transcript 
was  filed  on  the  3d  of  the  month  and  notice  of  the  filing  was  not 
given  until  the  11th,  and  transcript  was  then  removed  from  the 
clerk's  office  by  the  person  filing  on  the  28th,  certified  by  the  judge 
and  sent  to  the  clerk  of  the  supreme  court,  the  twenty  days  that 
the  transcript  should  remain  with  the  clerk  had  not  expired,  as 
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the  twenty  days  should  date,  not  from  the  date  of  the  filing  nor 
from  the  date  of  the  clerk's  notice  of  the  filing,  but  from  the 
date  of  the  serving  of  the  notice  by  the  party  filing  the  tran- 
script, and  said  transcript  having  been  removed  before  the  expira- 
tion of  the  twenty  days  from  that  time  and  filed  in  the  supreme 
court,  it  must  be  stricken  from  the  files. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.  Motion  to  strike  from  files 
granted  and  judgment  affirmed. 

Action  by  Belle  S.  Hargrove  and  William  L.  Hargrove,  her 
husband,  against  the  city  of  Bisbee,  to  recover  damages  for 
personal  injury  to  Belle  S.  Hargrove.  From  a  judgment  for 
plaintiffs,  the  city  of  Bisbee  appeals.  Motion  by  appellees 
to  strike  JErom  the  files  the  reporter's  transcript  of  the  evi- 
dence and  so  much  of  the  abstract  of  record  as  appears  to 
be  a  synopsis  of  the  evidence  taken  at  the  trial. 

Neale  &  Sutter,  for  Appellant. 

Joseph  E.  Morrison,  for  Appellees. 

KENT,  C.  J. — The  appellees  have  filed  a  motion  to  strike 
from  the  files  of  this  cause  in  the  court  the  reporter's  tran- 
script of  the  evidence,  and  so  much  of  the  abstract  of  the 
record  as  appears  to  be  a  synopsis  of  the  evidence  taken  at 
the  trial.  The  grounds  of  the  motion  are  "that  the  ap- 
proval and  certification  of  said  transcript  by  the  judge  of 
the  trial  court  and  the  filing  of  said  transcript  in  the  su- 
preme court  of  the  territory  of  Arizona  were  both  premature 
and  prejudicial  to  the  rights  of  the  appellees."  The  motion 
is  based  upon  affidavits  and  the  certificates  of  the  clerks  of 
the  district  court  and  supreme  court,  respectively,  and  the 
appellant  has  filed  in  opposition  thereto  an  affidavit  and  a 
certificate  of  the  clerk  of  the  district  court.  The  facts  as 
they  appear  from  these  documents  are  not  disputed. 

It  seems  that  on  June  3,  1907,  the  reporter's  transcript 
of  the  evidence  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court ;  that  on  that  date,  at  the  request  of  the  then  coun- 
sel for  the  appellant,  the  clerk  mailed  a  letter  to  the  attorney 
for  the  appellees,  notifying  him  that  the  reporter's  transcript 
of  the  evidence  had  been  so  filed:  that  on  the  11th  of  June 
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the  appellant 's  counsel  served  upon  the  counsel  for  the  ap- 
pellees a  notice  that  he  had  filed  such  transcript  in  the  office 
of  the  clerk,  and  on  June  13th  the  appellant's  counsel  filed 
in  the  clerk's  office  his  notice,  showing  that  such  service  had 
been  made  on  June  11th.  The  reporter's  transcript  re- 
mained in  the  clerk's  office  until  June  28th,  on  which  date 
appellant's  counsel  took  the  transcript  from  the  office  of  the 
clerk,  presented  the  same  to  the  judge  of  the  court  for  his 
approval  and  certification,  and  the  same  was  thereupon  signed 
by  the  judge.  After  the  transcript  had  been  signed  by  the 
judge  it  was  immediately  forwarded  to  the  clerk  of  the  su- 
preme court  by  the  counsel  for  the  appellant,  the  certificate 
of  the  clerk  of  the  district  court  in  that  regard  being  as  fol- 
lows: "That  on  June  28,  1907,  the  original  papers  in  the 
cause  and  said  reporter's  transcript,  after  being  certified 
to  by  the  judge,  were  wrapped  up  by  S.  A.  Merritt,  appel- 
lant's counsel,  under  my  direction,  and  the  package  contain- 
ing said  papers  taken  by  said  Merritt  to  the  express  office  for 
transmission  to  the  clerk  of  the  supreme  court ;  that  said  Mer- 
ritt in  so  doing  acted  simply  in  assistance  of  and  for  the 
convenience  of  the  clerk;  that  the  said  reporter's  transcript 
was  never  after  said  twenty-eighth  day  of  June,  1907,  filed 
in  my  office,  and  that  I  never  sent  or  forwarded,  or  caused 
to  be  sent  or  forwarded,  to  the  clerk  of  the  supreme  court, 
the  said  reporter's  transcript;  that  the  said  reporter's  tran- 
script was  never  returned  to  my  office  after  said  twenty- 
eighth  day  of  June,  1907.'*  It  further  appears  that  on  the 
twenty-ninth  day  of  June,  1907,  counsel  for  the  appellees 
went  to  the  county  seat  for  the  purpose  of  examining  said 
transcript  and  offering  additions,  amendments  and  objections 
thereto,  and  thereupon  discovered  the  fact  to  be  that  the  tran- 
script had  been  taken  from  the  clerk's  office  by  the  appel- 
lant's counsel,  had  been  presented  to  the  judge  of  the  district 
court,  had  been  certified  to  by  him,  and  had  on  the  twenty- 
eighth  day  of  June  been  forwarded  to  the  clerk  of  the  su- 
preme court;  that  neither  the  appellees  personally  nor  their 
counsel  have  ever  seen  the  transcript,  or  ever  had  any  oppor- 
tunity to  examine  the  same,  and  know  nothing  of  the  con- 
tents thereof. 

The  procedure  on  appeal  to  the  supreme  court  is  governed 
by  chapter  74,  page  122,  Laws  of  1907.  Section  15  (page 
124)  of  said  act  provides  that  either  party  may  file  with  the 
clerk  of  court  a  statement  of  facts  or  a  transcript  of  the  re- 
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porter's  notes,  and  serve  upon  the  opposite  party,  or  his  at- 
torney of  record,  notice  of  the  filing  thereof.  Within  twenty 
days  after  such  service  on  the  opposite  party  or  his  attorney, 
or  within  such  other  time  as  may  be  stipulated  by  the  parties, 
the  party  or  attorney  so  served  shall  file  with  the  clerk  a 
written  statement  agreeing  to  the  correctness  of  the  tran- 
script, or  specifying  wherein  it  is  defective,  and  setting  forth 
such  amendments  as  may  be  deemed  necessary,  and  shall  serve 
a  copy  of  such  written  statement  upon  the  party  who  filed  the 
transcript.  Provision  is  made  for  the  party  filing  the  tran- 
script to  amend  or  correct  the  same  when  the  opposite  party 
files  his  objections  to  its  incorrectness  or  insufficiency;  and 
thereupon  it  is  provided  that  the  clerk  shall  present  the  tran- 
script to  the  trial  judge,  who  shall  certify  it,  amending  it  as 
it  may  require,  and  file  it,  together  with  the  written  state- 
ment, in  the  record  of  the  case  within  ten  days  after  the  same 
has  been  presented  to  him.  It  is  further  provided  that  fail- 
ure on  the  part  of  the  party  or  his  attorney  on  whom  notice 
of  the  filing  of  the  reporter's  transcript  with  the  clerk  has 
been  served  as  before  provided  to  agree  to  the  correctness 
and  sufficiency  of  the  transcript,  or  to  suggest  amendments 
thereof  within  the  twenty  days,  shall  be  deemed  an  admission 
of  its  correctness  and  sufficiency;  and,  further,  that  if  either 
party  is  dissatisfied  with  the  reporter's  transcript  as  certified 
to  and  filed  by  the  judge,  he  may  within  ten  days  after  the 
same  is  so  filed  file  with  jthe  clerk  a  statement  of  his  objections 
thereto,  in  which  he  shall  set  forth  the  amendments  which  he 
desires  to  have  made,  and  shall  at  the  same  time  file  with  the 
clerk  affidavits  in  support  of  the  objections,  and  serve  notice 
on  the  opposite  party,  who  is  given  time  to  answer  the  same, 
and  that  thereupon  the  statement  of  objections  and  all  the 
affidavits  shall  become  a  part  of  the  record  in  the  case,  and 
upon  a  review  the  supreme  court  shall  correct  the  tran- 
script, or  not,  in  accordance  with  the  truth  as  it  may  appear. 
The  clerk  shall  thereafter  transmit  the  record  to  the  clerk 
of  the  supreme  court  within  a  time  prescribed.  Due  provi- 
sion is  also  made  for  the  substitution  of  a  statement  of  facts 
in  lieu  of  the  reporter's  transcript. 

Under  the  procedure  it  was  the  duty,  therefore,  of  the 
appellant  to  allow  the  transcript  of  the  reporter's  notes  to 
remain  in  the  office  of  the  clerk  of  the  district  court  for 
twenty  days  after  the.  service  of  notice  upon  the  opposite 
party  that  such  transcript  had  been  filed,  unless  agreed  to  or 
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objected  to  before  the  expiration  of  such  time.  The  tran- 
script in  this  case  was  filed  on  the  3d  and  withdrawn  on  the 
28th,  but  the  twenty  days  that  it  mijst  remain  with  the  clerk 
does  not  date  from  the  day  of  filing,  but  from  the  day  of  the 
service  of  notice  of  the  filing.  It  is  true  that  in  this  case 
on  the  3d  the  clerk  notified  the  counsel  for  the  appellees  that 
the  transcript  had  been  filed;  but  the  provision  of  the  Code 
is  that  such  notice  shall  be  served  by  the  party  (or,  of  course, 
his  attorney),  and  not  the  clerk.  Such  notice  of  filing  was 
duly  served  upon  the  appellees  by  the  appellant  on  the  11th 
Appellees,  therefore,  had  the  right  to  rely  upon  the  notice 
so  served,  being  the  service  required  by  the  statute,  as  the 
notice  that  would  set  their  time  running,  and  in  this  in- 
stance they  did  so  rely,  and  within  the  twenty  days  after 
service  of  such  notice  called  at  the  office  of  the  clerk  to  ex- 
amine the  transcript  for  such  action  as  they  might  desire  to 
take  with  respect  thereto  under  the  provisions  of  the  stat- 
ute, only  to  find  it  withdrawn,  certified  and  transmitted. 

We  have  not  under  consideration  a  mere  technical  viola- 
tion of  the  statutes,  or  an  instance  where  no  hardship  has 
resulted,  but  in  the  case  before  us  it  is  apparent  that  the 
appellees  have  been  deprived  of  a  substantial  right.  They 
have  had  no  opportunity  to  examine  the  transcript  to  ascer- 
tain its  correctness  or  sufficiency,  or  to  suggest  or  supply 
any  amendments  that  may  be  necessary.  The  premature 
withdrawal,  certification  and  transmission  of  the  transcript 
to  the  supreme  court  imposed  upon  them,  not  only  the  neces- 
sity and  hardship  of  a  journey  to  the  capital,  where  the 
office  of  the  clerk  of  the  supreme  court  is  situated,  for  an 
examination  of  the  reporter's  transcript,  in  order  to  ascer- 
tain what  such  transcript  contained,  but  the  transcript  having 
been  transmitted  and  having  passed  out  of  the  control  of  the 
district  court,  they  were  precluded  from  having  incorporated 
in  the  record  any  corrections  or  amendments  that  might  be 
necessary;  nor  is  it  any  answer  to  this  claim  of  the  appel- 
lees to  say  that,  the  transcript  having  been  certified  by  the 
trial  judge,  the  correctness  thereof  is  thereby  asserted.  The 
very  object  of  the  provision  of  the  statute  that  the  transcript 
shall  lie  with  the  clerk  twenty  days  is  to  give  the  opposite 
party  an  opportunity  to  file  his  statement  suggesting  amend- 
ments to  the  transcript  that  they  may  be  before  the  judge 
at  the  time  the  transcript  is  presented  for  his  approval.  It 
was  not  the  province  of  the  appellant  to  present  the  tran- 
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script  to  the  judge  for  his  certification,  but  it  was  the  duty 
of  the  clerk  to  do  so  at  the  expiration  of  the  time  provided. 
Where  it  was  withdrawn  from  the  office  of  the  clerk  and  pre- 
sented to  the  judge  by  appellant's  counsel,  and  the  transcript 
bore  evidence  of  having  been  lodged  with  the  clerk  for  more 
than  twenty  days,  the  judge  might  very  properly  assume 
it  would  not  be  so  presented  unless  the  time  allowed  the  oppo- 
site party  for  filing  amendments  had  elapsed,  and  that  he, 
therefore,  might  properly  certify  to  it  without  examination, 
since  the  statute  provided  that  such  failure  on  the  part  of  op- 
posing counsel  should  be  "deemed  an  admission  of  its  cor- 
rectness, or  correctness  and  sufficiency."  But  in  any  event 
such  premature  certification  should  not  prejudice  the  rights 
distinctly  given  by  statute. 

Counsel  for  the  appellant  having  without  authority  with- 
drawn the  transcript  from  the  clerk's  office,  and  without  au- 
thority having  presented  the  same  to  the  trial  judge  for  his 
certificate  and  before  the  time  provided  by  law  had  elapsed, 
and  having  without  authority  transmitted  the  same  to  the 
clerk  of  the  supreme  court  without  the  same  being  refiled  in 
the  office  of  the  clerk  of  the  district  court  as  required  by  law, 
by  all  of  which  the  appellees  have  been  substantially  preju- 
diced, must  take  the  consequences  that  should  follow  such 
violation  of  the  statutes.  We  think,  under  the  circumstances 
of  this  case,  that  the  motion  to  strike  should  be  granted. 

The  only  matters  assigned  as  error  by  the  appellant  are 
such  as  require  an  examination  of  the  testimony  to  deter- 
mine their  sufficiency.  Such  testimony  is  not  now  before 
us.  No  errors  appearing  on  the  face  of  the  record,  the  judg- 
ment of  the  district  court  is  affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  concur. 
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[Civil  No.  1021.    Filed  March  27,  1908.] 
[95  Pae.  94.] 

COPPER  BELLE  MINING  COMPANY,  a  Corporation,  ct 
al.,  Defendants  and  Appellants,  v.  MARTIN  COS- 
TELLO, Plaintiff  and  Appellee. 

1.  Appeal  and  Error — Review. — Error  affecting  coparty  cannot  be 
urged  by  another  coparty.  A  corporation  defendant  in  a  fore- 
closure suit  cannot  urge  upon  appeal  that  the  trial  court  erred  in 
sustaining  demurrers  to  a  petition  of  intervention  by  the  stock- 
holders. 

z.  Acknowledgment  — Corporation  — Certificate —  Requisites  — 
Rev.  Stats.  Abiz.  1901,  par.  739,  Construed. — Paragraph  739, 
supra,  provides  that  an  acknowledgment  made  by  the  officers  of 
a  corporation  shall  bear  certificate  showing  that  such  persons,  as 
such  officers,  acknowledged  the  execution  of  the  instrument  as  the 
free  act  and  deed  of  the  corporation. 

3.  Corporations — Powers — Mortgage. — In    the    absence    of    any    re- 

strictive provision  either  in  the  charter  or  in  the  laws  of  the  state 
under  which  it  is  organized,  a  mining  corporation  is  not  prohibited 
from  executing  a  note  or  mortgage  by  reason  of  the  fact  that  the 
charter  itself  does  not  expressly  authorize  such  an  act.  It  is  a 
necessary  power  that  exists  by  implication  of  law  and  as  incident 
to  its  right  to  incur  any  indebtedness. 

4.  Corporations — Purchasing  Own  Stock. — Where  there  is  no  statu- 

tory liability  on  the  stock,  a  solvent  corporation  may  in  good  faith 
purchase  its  own  stock,  subject  to  the  right  of  creditors  upon  a 
showing  that  they  have  been  injured  thereby. 

5.  Same — Same. — A  purchase  by  a  mining  company  of  its  own  stock 

is  valid,  as  against  the  corporation,  where  it  is  done  at  the  dis- 
cretion of  the  officers  in  good  faith  and  in  the  exercise  of  their 
control  of  the  affairs  of  the  company  for  the  purpose  of  getting 
rid  of  a  superintendent,  the  owner  of  a  small  amount  of  stock, 
whose  management  of  the  company  was  believed  to  be  injurious; 
and  at  the  time  of  the  purchase  there  is  no  evidence  that  the  com- 
pany was  insolvent  or  that  any  of  the  officers  or  directors  of  the 
company,  or  any  of  its  stockholders,  had  reason  so  to  believe  or  that 
the  one  advancing  money  to  help  purchase  stock  had  any  knowledge 
on  the  subject. 

6.  Same — Same. — In  the  absence  of  any  statute  prohibiting  the  pur- 

chase by  a  company  of  its  own  stock,  such  purchase  is  a  trans- 
action not  per  se  void;  but  its  validity  depends  on  the  circumstances 
of  the  case. 
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7.  Same — Same. — Where  there  is  no  proof  of  any  loss  or  injury  to 

nonassenting  stockholders  because  of  the  purchase  by  a  mining  com- 
pany of  its  own  stock,  such  purchase  is  valid. 

8.  Corporations — Board      of      Directors — Powers — Execution      of 

Mortgage. — Inasmuch  as  a  corporation  may,  in  the  absence  of  any 
statutory  requirement  for  the  assent  of  stockholders,  under  authority 
of  its  board  of  directors,  authorize  the  execution  of  a  note  and 
mortgage  as  a  part  of  the  business  incident  to  the  corporation 
and  properly  carried  on  by  the  directors,  the  fact  that  notice  of  a 
special  stockholders'  meeting  at  which  the  directors  were  authorized 
to  execute  a  mortgage  may  have  been  insufficient  in  not  setting 
forth  the  purpose  of  the  meeting  would  not  render  the  mortgage 
invalid,  where  the  execution  of  the  mortgage  was  duly  authorized 
by  the  directors'  meeting. 

9.  Same  —  Foreclosure  —  Mortgage  —  Defenses  —  Against      Whom 

Available. — That  the  stockholder  did  not  transfer  his  stock,  and 
could  not  transfer  it  by  reason  of  a  pooling  agreement  under  which 
the  stock  was  held  in  escrow  for  a  certain  length  of  time  after 
the  giving  of  said  mortgage,  is  no  defense  as  against  the  mortgagee, 
in  a  foreclosure  suit  on  the  note  and  mortgage  executed  by  a  cor- 
poration to  procure  funds  to  make  a  cash  purchase  of  said  stock- 
holder's stock  and  in  settlement  with  him. 

10.  Same — Mortgage — Debts  Secured— Mining  Claims — Assessment 
Work. — A  mortgage  of  certain  mining  claims  provided  that  the 
mortgagor  should  perform  the  annual  assessment  work,  and,  on 
failure  to  do  so,  the  mortgagee  might,  if  he  considered  it  necessary, 
perform  such  assessment  work,  the  expenditure  therefor  to  be  a 
further  lien  on  the  claims.  The  mortgagor  performed  a  large 
amount  of  work  on  one  of  the  claims.  Held,  that  the  mortgagee 
was  within  his  rights  in  performing  assessment  work  on  such  claims 
as  the  mortgagor  omitted  to  do  work  upon,  and  he  was  not 
obliged  to  accept  the  work  done  on  one  claim  as  done  for  the 
benefit  of  all,  and  thereby  risk  the  chance  of  an  adverse  determina- 
tion of  the  question  as  to  the  sufficiency  of  such  work  for  all  the 
claims. 

11.  Appeal  and  Error — Review — Scope.— Where,  in  foreclosure  of  a 
mortgage  suit,  there  is  in  the  record  no  application  to  the  trial 
court  to  make  a  sale  in  parcels  rather  than  in  entirety,  nor  any 
ruling  of  the  court  in  that  respect  or  objection  in  the  lower  court 
to  the  method  of  sale,  nor  when  there  is  none  presented  in  the  motion 
for  new  trial,  the  supreme  court  will  not  be  disposed  to  review  the 
action  of  the  trial  court  in  its  determination  of  the  method  of 
sale. 

12.  Corporations  —  Mortgage  —  Foreclosure  —  Accounting  — When 
Properly  Denied. — In  an  action  to  foreclose  a  mortgage  given 
to  secure  funds  advanced  to  a  corporation  for  the  purpose  of  en- 
abling it  to  purchase  a  portion  of  its  own  stock  from  one  of  its 
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stockholders,  said  stockholder  haying  been  made  a  party  defend- 
ant, an  application  by  the  company  for  an  accounting  between  said 
stockholder  and  itself,  and  for  a  reference  to  determine  what  re- 
covery should  be  had  by  the  company  against  the  stockholder  oa 
account  of  any  judgment  that  might  be  rendered  in  favor  of  the 
mortgagee  against  the  company,  was  properly  denied,  as  the  facts 
sought  to  be  thus  proved  would  have  afforded  no  defense  on  the 
note  and  mortgage  as  against  the  mortgagee,  and  were  not  within 
the  issues  in  the  action. 

13.  Mortgage — Foreclosure — Evidence — Admissibility. — In  an  aetioa 

to  foreclose  a  mortgage  executed  by  a  corporation  to  secure  money 
advanced  to  said  corporation  to  enable  it  to  purchase  its  own 
stock  from  one  of  its  stockholders,  evidence  as  to  statements  made 
by  said  stockholder  with  respect  to  the  indebtedness  of  the  corpora- 
tion, and  reliance  thereon,  was  immaterial,  in  the  absence  of  proof 
of  the  insolvency  or  financial  embarrassment  of  the  corporation. 

14.  Sake — Same — Same — Same. — In  an  action  to  foreclose  a  mortgage 
executed  by  a  corporation  to  secure  an  advance  of  funds,  to  enable 
it  to  make  a  cash  payment,  on  purchasing  its  own  stock  from  a  stock- 
holder, a  certified  copy  of  a  list  of  debts  proved  in  bankruptcy 
against  the  corporation  was  not  material,  where  it  did  not  tend 
to  prove  any  indebtedness  at  the  time  of  execution  of  the  mort- 
gage. 

15.  Appeal  and  Error — Record — Review — Scope. — Assignment  *f 
error  that  the  court  erred  in  excluding  a  document  offered  in  evidence 
will  not  be  considered  where  the  document  is  not  preserved  ia  the 
record. 

16.  Appeal  and  Error — Exclusion  of  Evidence — Facts  Otherwise 
Appearing — Harmless  Error. — The  exclusion  of  a  document  offered 
in  evidence  is  harmless  error  where  it  appears  that  other  evidence 
was  subsequently  offered  to  the  same  effect. 

17.  Judgment    must    Confirm — Pleadings    and    Proof. — In    a    fore- 

closure suit  on  both  a  first  and  second  mortgage,  the  court  all 
through  the  trial  considered  the  second  cause  of  action  as  not 
before  it  for  adjudication,  since  prematurely  brought.  And  de- 
fendants were,  by  reason  of  the  court's  attitude  in  that  regard, 
precluded  from  offering  testimony  material  to  their  defense.  Held, 
that  it  was  error  to  include  in  the  judgment  an  amount  found  to 
be  due  as  interest  on  the  notes  secured  by  the  second  mortgage, 
whatever  may  have  been  the  legal  effect  of  the  note  and  mortgage 
and  the  right  of  plaintiff  to  secure  in  the  action  a  judgment  for 
the  interest  then  due. 

18.  Appeal  and  Error — Review — Scope. — Where  the  action  of  the 
trial  court  in  a  foreclosure  suit  on  first  and  second  mortgages, 
in  holding  that  the  second  cause  of  action  had  been  prematurely 
brought  and  was  not  properly  before  it,  not  having  been  taken  to 
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• 

the  supreme  court  for  review  by  plaintiff,  buqu  action  must  be 
held  to  be  correct. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Modified  and  affirmed. 

The  Copper  Belle  Mining  Company,  a  West  Virginia  cor- 
poration, was  the  owner  of  certain  mining  claims  situated  in 
this  territory.  In  1899  one  John  Gleeson  was  the  owner  of 
8,000  shares  of  the  capital  stock  of  the  company,  was  its  gen- 
eral manager  and  superintendent,  on  a  salary,  and  had  an 
interest  in  the  net  profits  of  a  store  of  the  company  on  its 
premises.  Gleeson  had  general  charge  at  the  mines,  paying 
the  wages  of  the  employees  by  checks  drawn  upon  the  funds 
deposited  in  the  bank  by  the  company  for  that  purpose. 
The  matte  from  the  mines  was  shipped  to  various  points  by 
Gleeson,  the  proceeds  therefrom  not  being  collected  by  him, 
he  retaining  no  management  or  control  thereof,  and  the  busi- 
ness of  the  company  being  transacted  in  New  York.  Gleeson 
had  been  elected  a  director,  but  never  met  as  one  of  the  board 
of  directors,  or  qualified  or  acted  as  such.  In  January,  1902, 
certain  of  the  officers  of  the  company  came  to  Arizona  for 
the  purpose  of  effecting  an  arrangement  to  get  Gleeson  out  of 
the  company.  An  arrangement  was  entered  into  between 
Gleeson  and  these  representatives  of  the  company,  by  which 
the  company  agreed  to  pay  Gleeson  for  his  interest  in  the 
store,  for  salary  due  him,  and  for  his  8,000  shares  of  stock 
the  sum  of  $68,100.  Gleeson  demanded  a  partial  cash  pay- 
ment. Mr.  James  P  silly,  who  wa*  the  local  counsel  of  the 
company,  agreed  to  procure  from  Costello  (the  appellee)  a 
loan  to  the  company  for  the  amount  of  the  cash  payment 
demanded  by  Gleeson,  provided  the  company  would  duly  au- 
thorize such  loan,  and  would  give  a  mortgage  for  the  amount 
thereof  upon  its  property.  Thereupon  the  visiting  officers 
of  the  company  returned  to  New  York,  a  stockholders'  meet- 
ing was  called,  and  authority  was  given  at  such  stockholders' 
meeting  to  the  board  of  directors,  authorizing  such  board  to 
execute  a  note  of  the  company  to  Costello  for  $15,100  and  a 
mortgage  on  its  property  to  secure  the  same,  and,  further, 
to  execute  to  Gleeson  four  promissory  notes  of  the  company, 
for  $13,250  each,  the  same  to  be  secured  by  a  second  mort- 
gage on  the  property.  Thereafter,  and  on  the  1st  of  Feb- 
ruary, 1902,  the  board  of  directors  held  a  meeting,  at  which 
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the  minutes  of  the  meeting  of  the  stockholders  were  read,  and 
at  which  the  directors  authorized  the  president  and  secretary 
to  draw  up  and  execute  the  notes  and  mortgages  referred  to. 
The  note  for  $15,100,  and  the  first  mortgage  securing  the 
same,  were  transmitted  to  Costello,  together  with  a  draft 
drawn  by  the  company  on  Costello  in  favor  of  Gleeson  for  the 
amount  of  the  note,  which  draft  was  paid  by  Costello.  The 
four  notes  of  the  company,  payable  to  Gleeson,  and  the  second 
mortgage  securing  the  same,  were  delivered  to  him.  These 
transactions  were  in  February,  1902.  Subsequently  Costello 
purchased  from  Gleeson  the  four  notes,  for  $13,250  each,  and 
the  second  mortgage  securing  the  same.  The  note  to  Cos- 
tello for  $15,100  was  a  three  year  note,  and  became  due  on 
February  4,  1905.  The  four  notes  to  Gleeson  were  four,  five, 
six  and  seven  year  notes,  becoming  due  February  4,  1906, 
February  4,  1907,  February  4,  1908,  and  February  4,  1909, 
respectively.  By  the  terms  of  the  mortgage  to  Costello,  the 
latter  was  authorized  to  have  the  assessment  work  required 
by  law  done  on  the  mining  claims,  if  he  found  it  necessarj 
for  the  preservation  of  the  title  thereto.  For  this  purpose 
Costello  expended  the  sum  of  $802.75.  The  company  paid 
the  interest  due  on  the  note  to  Costello  to  February  4,  1903. 
but  failed  to  make  any  further  payment  thereon,  either  of 
principal  or  interest,  or  the  amount  paid  out  by  Costello  for 
assessment  work.  The  interest  due  on  the  notes  to  Gleeson 
to  February  4,  1903,  was  also  paid ;  but  no  further  payments 
were  made  on  such  notes.  In  February,  1903,  the  corporation 
was  adjudged  a  bankrupt.  Thereafter  all  the  property  cov- 
ered by  the  mortgages  was  deeded  to  a  new  company,  or- 
ganized under  the  laws  of  the  territory  of  Arizona,  bearing 
the  same  name,  to  wit,  the  Copper  Belle  Mining  Company. 
In  July,  1905,  subsequent  to  the  maturity  of  the  $15,100 
note,  but  prior  to  the  maturity  of  the  other  notes,  Costello 
brought  this  action  against  the  Copper  Belle  Mining  Com- 
pany of  West  Virginia  and  the  Copper  Belle  Mining  Com- 
pany of  Arizona  for  the  foreclosure  of  the  mortgages.  The 
complaint  was  divided  into  two  causes  of  action:  First,  on 
the  $15,100  note  and  the  $802.75  assessment  expenditures; 
the  second,  on  the  four  notes,  for  $13,250  each,  which  Gleeson 
had  assigned  to  Costello.  The  plaintiff  prayed  judgment  for 
the  amount  of  the  principal  and  interest  due  on  the  $15,100 
note,  and  for  "the  present  value  of  the  four  promissory  notes 
mentioned  in  the  second  cause  of  action  of  the  plaintiff's  com- 
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plaint/'  and  for  a  sale  of  the  mortgaged  premises.  A  peti- 
tion in  intervention  was  filed  by  certain  stockholders,  alleg- 
ing the  acts  of  the  corporation  with  respect  to  the  execution 
of  the  notes  and  mortgage  to  be  ultra  vires.  A  demurrer  to 
this  intervening  petition  was  sustained  by  the  court.  Upon 
application  of  the  defendant  companies,  Oleeson  was  made  a 
party  defendant  to  the  suit.  The  defendant  companies  in 
their  answer  demurred  to  the  complaint  generally,  and  spe- 
cially to  the  second  cause  of  action,  on  the  ground  that  none 
of  the  notes  sued  on  in  the  second  cause  of  action  were  due 
at  the  time  the  complaint  was  filed.  They  answered  on  the 
merits,  denying  the  allegations  of  the  complaint,  averring  that 
the  assessment  work  done  was  unnecessary;  that  the  notes 
set  up  in  plaintiff's  second  cause  of  action  were  not  due;  that 
Gleeson  was  a  director,  superintendent  and  general  manager, 
and  occupied  a  fiduciary  and  trust  relation  toward  the  cor- 
poration and  its  stockholders;  that  Gleeson  made  false  repre- 
sentations to  the  stockholders  and  officers  of  the  corporation 
respecting  the  value  of  the  mines,  the  freedom  of  the  com- 
pany from  debts,  and  the  profits  of  the  store  business ;  that  he 
induced  the  execution  of  the  agreement  between  the  company 
and  himself  for  the  purchase  of  his  stock  and  interest  in  the 
company  by  means  of  false  representations  as  to  the  extent 
of  the  company's  revenues  and  income,  and  its  freedom  from 
debts.  They  further  alleged  the  invalidity  of  the  notes  and 
mortgage  for  want  of  consideration,  for  want  of  authority 
on  the  part  of  the  officers  of  the  company  to  execute  them, 
and  alleged  that  the  acts  of  the  corporation  in  that  behalf 
were  vitro/ vires.  They  alleged  that  at  the  time  of  the  execu- 
tion of  the  notes  and  mortgages  the  company  was  insolvent ; 
that  it  owed  debts  in  excess  of  $40,000,  which  had  been  in- 
curred by  Gleeson  in  his  capacity  as  director,  superintendent 
and  general  manager,  which  fact  Gleeson  and  Costello  knew, 
but  which  fact  Gleeson  concealed  from  the  company,  its  offi- 
cers, agents  and  stockholders;  that  at  the  time  of  the  execu- 
tion of  the  notes  the  company  had  no  net  profits  in  its  busi- 
ness. They  set  up  suits  brought  by  creditors  against  the 
company  in  July,  1902,  a  petition  in  bankruptcy  of  July  29, 
1902,  and  the  subsequent  adjudication  of  the  company  as  a 
bankrupt,  the  amount  of  debts  proved,  a  sale  and  assign- 
ment to  the  Arizona  company  of  the  claims  of  the  creditors, 
the  indebtedness  of  Gleeson  to  the  West  Virginia  Company, 
the  invalidity  of  the  stockholders'  meeting  (by  reason  of  the 
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failure  to  give  proper  notice  thereof)  at  which  the  notes  and 
mortgages  were  authorized,  the  nonassent  of  certain  stock- 
holders thereto,  and  prayed  for  an  accounting  between  the 
company  and  Gleeson,  the  appointment  of  a  referee  for  that 
purpose,  a  credit  as  an  offset  of  any  amount  found  to  be  due 
from  Gleeson  to  the  company,  that  Costello  and  Gleeson  be 
required  to  deliver  up  the  notes  and  mortgages  for  cancella- 
tion, and  that  they  be  perpetually  enjoined  from  enforcing 
payment  of  the  notes.  The  trial  court  rendered  judgment 
for  Costello  for  the  amount  of  the  $15,100  note,  principal  and 
interest,  for  the  amount  expended  by  him  for  the  assessment 
work,  and  for  the  interest  due  on  the  four  notes  to  Gleeson 
covered  by  the  second  mortgage,  and  ordered  a  foreclosure  to 
satisfy  the  same.  From  this  judgment  the  two  corporations 
have  appealed. 

Frank  H.  Hereford,  and  Francis  M.  Hartman,  for  Ap- 
pellants. 

The  mortgage  sued  on  in  the  second  cause  of  action  did 
not  provide  for  any  default  for  nonpayment  of  interest 
The  notes  and  mortgage  give  the  debtor  the  option  of  having 
the  interest  added  to  the  principal,  and  there  was  no  right 
of  action  on  the  notes  and  mortgage  until  after  the  principal 
became  due,  and  therefore  the  demurrer  should  have  been 
sustained.     Van  Loo  v.  Vam  Aken,  104  Cal.  269,  37  Pac.  925. 

This  was  a  transaction  where  a  corporation  purchased  its 
own  stock  from  one  of  its  directors  and  stockholders,  and  gave 
notes  and  mortgages  upon  all  its  property  in  payment  there- 
of. It  will  not  be  disputed  that  Judge  Reilly  (Mr.  Costello 's 
attorney)  knew  what  the  transaction  was,  and  notice  to  the 
attorney  is  notice  to  the  client.  May  v.  Le  Claire,  11  Wall. 
217,  20  L.  Ed.  50;  Rogers  v.  Palmer,  102  U.  S.  263,  26  L. 
Ed.  164 ;  City  of  Denver  v.  Sherrett,  88  Fed.  234,  31  C.  C.  A. 
499;  Railroad  Co.  v.  Smith,  21  Wall.  255,  22  L.  Ed.  513; 
Astor  v.  Wells,  4  Wheat.  466,  4  L.  Ed.  616;  Johnston  v. 
Laflin,  103  U.  S.  803,  26  L.  Ed.  532.  A  purchaser  of  a  note 
of  a  corporation,  payable  to  an  officer  of  the  corporation,  is 
not  a  bona  fide  purchaser.  Stoxigh  v.  Ponca  Mill  Co.,  54  Neb. 
500,  74  N.  W.  868 ;  Cook  on  Corporations,  5th  ed.,  par.  293. 
p.  640.  The  charter  of  the  company  is  silent  in  reference 
to  the  corporation  purchasing  its  own  shares  of  stock.  Where 
a  corporation  enters  a  state  other  than  that  of  its  domicile, 
its  powers  are  those  granted  by  its   charter,  which   it  is 
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allowed  to  exercise  by  public  policy  and  law.  In  re  American 
Security  &  Trust  Co.,  45  Misc.  Rep.  529,  92  N.  Y.  Supp.  974. 
Where  the  object  and  primary  powers  of  a  corporation  are 
stated  in  the  organization,  the  exclusion  of  all  others  not 
fairly  incidental  is  strictly  implied.  Consumers  Gas  Trust 
Co.  v.  Quimby,  137  Fed.  882,  70  C.  C.  A.  220;  Anglo-Ameri- 
can L.  M.  &  A.  Co.  v.  Lombard,  132  Fed.  721,  68  C.  C.  A. 
89.  The  powers  of  corporations  are  strictly  limited  to  those 
granted  in  their  charters,  or  by  the  statutes  under  which 
they  are  organized.  Head  v.  Providence  Ins.  Co.,  6  U.  S.  (2 
Cranch)  127,  2  L.  Ed.  229 ;  Moran  v.  Miami  County  Commrs., 
67  U.  S.  722,  17  L.  Ed.  342 ;  Shields  v.  Ohio,  95  U.  S.  319, 
24  L.  Ed.  357 ;  Thomas  v.  West  Jersey  R.  R.  Co.,  101  U.  S. 
71,  25  L.  Ed.  950;  Knowles  v.  Beatty,  1  McLean,  41,  Fed. 
Cas.  No.  7896 ;  Mayor  etc.  of  City  of  Knoxville  v.  KnoxvilU 
etc.  R.  Co.,  22  Fed.  758;  Ewing  v.  Toledo  Savings  Bank,  43 
Ohio  St.  31,  1  N.  E.  138.  The  powers  of  a  corporation  are 
measured  by  its  charter.  Tyng  v.  'Com.  Warehouse  Co.,  58 
N.  Y.  308.  When  powers  are  conferred  and  defined  by  stat- 
ute, everyone  dealing  with  the  corporation  is  presumed  to 
know  the  extent  of  those  powers.  Monument  Nat.  Bank  v. 
Globe  Works,  101  Mass.  57,  3  Am.  Rep.  322 ;  Pearce  v.  Madi- 
son &  Ind.  R.  Co.,  21  How.  441,  16  L.  Ed.  184;  Davis  v. 
Old  Colony  R.  Co.,  131  Mass.  258,  41  Am.  Rep.  221.  The 
corporation  is  not  estopped  from  setting  up  that  it  was  pro- 
hibited from  making  the  contract.  Central  Transp.  Co.  v. 
Pullman  Palace  Car  Co.,  139  U.  S.  24,  55,  11  Sup.  Ct.  478, 
35  L.  Ed.  55;  1  Keener's  Cases,  618;  Pittsburg  C.  &  St.  L. 
Ry.  Co.  v.  Keokuk,  131  U.  S.  371,  9  Sup.  Ct.  770,  33  L.  Ed. 
157.  If  the  charter  is  silent  about  a  power,  it  does  not  exist. 
Black  on  Interpretation  of  Laws,  320.  A  contract  with  a  cor- 
poration which  it  is  not  authorized  to  make  is  void.  National 
Home  B.  dk  L.  v.  Home  Savings  Bank,  181  HI.  35,  72  Am.  St. 
Itep.  245,  54  N.  E.  619,  64  L.  R.  A.  399;  Beach  v.  Miller, 
130  111.  162,  17  Am.  St.  Rep.  291,  22  N.  E.  464 ;  People  v. 
Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am.  St  Rep.  319, 
22  N.  E.  798,  8  L.  R.  A.  497. 

A  sale  by  an  officer  of  a  corporation  of  stock  therein,  made, 
as  he  knew,  to  the  corporation  itself,  and  paid  for,  as  he 
knew,  out  of  the  assets  of  the  company,  is  void  as  against 
creditors  as  a  gift  to  him  of  the  company's  assets,  whether 
it  is  insolvent  or  not.  Hall  v.  Henderson,  126  Ala.  449,  85 
Am.  St.  Rep.  53,  28  South.  531,  61  L.  R.  A.  621.    A  party 
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who  loans  money  to  a  corporation  knowing  that  the  money 
is  to  be  used  by  the  company  to  buy  shares  of  its  own  capital 
stock  cannot  collect  his  debt,  the  act  being  ultra  vires. 
Adams  v.  Deyette,  5  S.  D.  418,  49  Am.  St.  Rep.  887,  59  N.  W. 
214;  8  S.  D.  119,  59  Am.  St.  Rep.  751,  65  N.  W.  471.  A 
stockholder  who  sella  his  stock  to  the  corporation,  the  latter 
being  insolvent,  may  be  compelled  to  restore  the  considera- 
tion received  by  him.  Buck  v.  Ross,  68  Conn.  29,  57  Am. 
St.  Rep.  60,  35  Atl.  763.  A  corporation  cannot  sell,  lease 
or  mortgage  property  for  the  individual  benefit  of  an  officer 
or  stockholder.  Minn.  Threshing  Mach.  Co.  v.  Jones,  95 
Minn.  127,  103  N.  W.  1017.  The  general  rule  is  that  a  cor- 
poration has  no  power  to  traffic  in  its  own  stock  (Herring  v. 
Buskin  etc.  Assn.  (Tenn.  Ch.),  52  S.  W.  327) ;  and  that  un- 
less the  governing  statute  or  constitution  of  a  company  au- 
thorizes it  in  express  terms  to  purchase  its  own  shares,  such 
a  purchase  is  ultra  vires.  Coppin  v.  Oreenlees  &  Ransom  Co., 
38  Ohio  St.  275,  43  Am.  Rep.  425.  A  corporation  can  only 
become  the  purchaser  of  its  own  stock  in  payment  of  debts 
owing  to  it.  Taylor  v.  Miami  Exporting  Co.,  6  Ohio,  177; 
State  v.  Franklin  Bank,  10  Ohio,  91.  Where  a  third  party 
makes,  with  the  officers  of  a  corporation,  an  illegal  contract 
beyond  its  powers,  as  shown  by  its  charter,  such  third  party 
cannot  recover,  because  he  acts  with  the  knowledge  that  the 
officers  have  exceeded  their  power,  and  between  him  and  the 
corporation  and  its  stockholders,  no  amount  of  ratification 
by  those  authorized  to  make  the  contract  will  be  valid.  Lucas 
v.  White,  70  Iowa,  541,  59  Am.  Rep.  449,  30  N.  W.  77L 

James  Reilly,  and  Ben  Goodrich,  for  Appellee. 

The  only  limitation  of  the  power  of  a  corporation  in  this 
territory  is  that  expressed  in  subdivision  6  of  paragraph  765 
of  the  Revised  Statutes  of  1901. 

In  Willamette  Co.  v.  Bank  of  British  Columbia,  119  U.  S. 
192,  7  Sup.  Ct.  187,  30  L.  Ed.  384,  the  question  was  whether 
a  corporation  could  mortgage  its  franchise.  It  was  con- 
tended by  defendant  that  it  could  not.  Mr.  Justice  Miller, 
in  passing  upon  the  question,  says:  "There  seems  to  be  no 
limitation  upon  the  power  of  the  corporation  to  dispose  of 
whatever  it  acquired  under  the  statutes  which  call  it  into  be- 
ing"; and  held  "that  the  power  to  sell  included  the  power  to 
mortgage.' '    See,  also,  People  v.  President  &  T.  C.  of  C,  38 
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jCal.  168.  In  the  absence  of  prohibitive  statutes,  a  corpora- 
tion may  buy  its  own  stock.  Wisconsin  Lumber  Co.  v.  Qreenq 
dk  W.  Tel.  Co.,  127  Iowa,  350,  109  Am.  St.  Rep.  387,  101  N. 
W.  742,  69  L.  R.  A.  968-971 ;  First  Nat.  Bank  of  Salem  v. 
Salem  C.  F.  Mills  Co.,  39  Fed.  89.  The  test  of  ultra  vires  is 
not,  Did  the  legislature  expressly  enable  the  corporation  to 
make  the  principal  contract f  but,  Has  it  prohibited  it?  And 
any  act  not  prohibited  by  the  statute  stands.  2  Beach  on  Cor- 
porations, sees.  422-424,  and  notes. 

KENT,  C.  J. — The  appellants  have  assigned  numerous  errors, 
which  we  will  consider  separately,  so  far  as  it  seems  necessary 
so  to  do.  The  appellants  claim  that  the  trial  court  erred  in  sus- 
taining the  demurrers  to  the  petition  of  intervention  of  the 
stockholders.  If  the  case  was  a  proper  one  for  an  intervention 
by  nonassenting  stockholders,  it  is  not  necessary  to  consider  the 
correctness  of  the  trial  court's  ruling  in  sustaining  the  demur- 
rer tp  the  petition  in  intervention,  since  the  petitioners  have  not 
appealed  therefrom,  but  are  content  with  the  ruling  of  the 
court,  and  the  corporation  cannot  be  heard  to  complain  of  the 
court '8  action  in  that  respect. 

It  is  claimed  that  the  court  erred  in  admitting  in  evidence,  as 
against  the  Arizona  corporation,  the  mortgage  securing  the 
$15,100  note;  the  objection  being  that  the  acknowledgment 
thereto  did  not  recite  that  the  officers  executed  the  same  "as 
the  act  and  deed  of  the  corporation,"  and  hence  it  was  not  en- 
titled to  be  recorded.  Our  statute  provides:  "If  the  acknowl- 
edgment is  made  by  the  officers  of  a  corporation,  the  certificate 
shall  show  that  such  persons  as  such  officers  (naming  the  office 
of  each  person)  acknowledged  the  execution  of  the  instru- 
ment as  the  free  act  and  deed  of  such  corporation,  by  each 
of  them  voluntarily  executed."  Rev.  Stats,  Ariz.  1901,  par. 
739.  The  acknowledgment  was  in  the  following  terms:  "Be- 
fore me,  Oliver  W.  Beals,  a  notary  public  in  and  for  the 
county  aforesaid,  on  this  day  personally  appeared  B.  Brunner 
and  George  E.  Crawford,  both  personally  known  to  me  to  be 
the  president  and  secretary,  respectively,  of  the  Copper  Belle 
Mining  Company,  the  corporation  that  executed  the  foregoing 
instrument,  and  they  each  for  himself  acknowledged  to  me 
that  he  executed  said  instrument  as  president  and  secretary, 
respectively,  of  the  said  corporation,  by  the  authority  of  a 
resolution  of  the  board  of  directors  of  said  corporation  passed 
the  first  day  of  February,  1902,  for  the  purpose  and  con- 


S44         Copper  Belle  Mining  Co.  v.  Costeu/>.     [11  Ariz. 

sider^tion  therein  expressed/'  The  resolution  of  the  board  of 
directors  referred  to  was  later  put  in  evidence.  A  literal  com- 
pliance with  the  precise  language  of  the  statute  is  not  requi- 
site, if  there  has  been  a  substantial  compliance  therewith.  In 
the  case  before  us  the  resolution  of  the  board  of  directors  (the 
act  of  the  corporation)  expressly  authorized  the  execution  of 
the  instrument,  and  the  acknowledgment  recited  that  it  was 
executed  by  the  authority  of  such  resolution  and  for  the  pur- 
pose therein  expressed.  We  think  it  was  sufficient  in  form, 
and  not  subject  to  the  objection  urged.  Mutter  v.  Boone,  6$ 
Tex.  91 ;  Ballard  v.  Carmichael,  83  Tex.  355,  18  S.  W.  734. 

The  principal  assignments  of  error  relate  to  the  action  of 
the  court  in  rendering  judgment  on  the  $15,000  note  and  fore- 
closing the  mortgage  given  to  secure  the  same.  It  is  claimed 
that  the  corporation  was  not  authorized  or  empowered  by  its 
charter  to  make  a  note  and  mortgage,  and  the  same  was,  there- 
fore, ultra  vires  and  void.  In  the  absence  of  any  restrictive 
provision,  either  in  the  charter  or  in  the  laws  of  the  state  un- 
der which  it  was  organized,  a  corporation  such  as  the  one  in 
question  is  not  prohibited  from  executing  a  note  or  mortgage 
by  reason  of  the  fact  that  the  charter  itself  does  not  expressly 
authorize  such  an  act.  It  is  a  necessary  power  that  exists  by 
implication  of  law,  and  as  incident  to  its  right  to  incur  an 
indebtedness.    Cook  on  Corporations,  sec.  779,  and  cases  cited 

It  is  further  claimed  that  the  note  and  mortgage  were  given 
by  the  corporation  in  payment  for  the  purchase  of  shares  of 
its  own  stock  from  Gleeson,  a  director;  that  the  corporation 
was  not  authorized  or  empowered  by  its  charter  to  purchase 
its  own  stock;  and  that  the  transaction  was  therefore  ultra 
vires.  It  is  claimed  that  Reilly  was  acting  in  this  transaction 
on  behalf  of  Costello,  and  that  Reilly  had  full  knowledge  of 
all  the  facts,  and  that  his  knowledge  must  be  imputed  to  Cos- 
tello ;  that  at  the  time  of  making  the  note  and  mortgage  the 
company  had  no  profits  in  its  business,  and  no  surplus;  that 
the  mortgage  covered  all  the  property  of  the  company,  and 
was  virtually  a  conveyance  of  all  the  company's  property  to 
Costello  for  the  benefit  of  Gleeson,  in  effect  making  GleesOn 
a  preferred  stockholder,  in  fraud  of  the  other  stockholders 
and  creditors.  We  think  the  evidence  discloses  that,  while 
Reilly  was  the  local  attorney  for  the  company,  he  was  also  the 
legal  adviser  of  Costello,  acting  generally  for  him,  and  that 
in  the  matter  of  the  loan  in  this  instance  he  was  acting  as  the 
representative  of  Costello,  and  that  his  knowledge  must  be 
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imputed  to  Costello.  It  is  shown  that  Reilly  had  knowledge 
that  the  company  intended  to  "buy  Gleeson  out"  and  to  pur- 
chase his  stock.  Reilly  further  had  knowledge  of  the  action 
of  the  stockholders  and  the  board  of  directors  in  regard  to  the 
authorization  of  the  transaction ;  but  there  is  no  evidence  that 
Costello  or  Reilly  had  any  knowledge  that  the  company  at 
the  time  was  involved,  or  that  the  transaction  in  effect  made 
Gleeson  a  preferred  stockholder,  in  fraud  of  other  stockholders 
or  creditors,  as  claimed  by  the  appellants,  or  that  such  condi- 
tions as  a  matter  of  fact  existed.  In  England  it  seems  to  be 
the  rule  that  at  common  law  a  corporation  may  not  purchase 
shares  of  its  own  stock.  The  objection  usually  urged  to  such 
a  transaction  is  that  by  such  purchase  the  corporate  funds 
are  expended,  and  no  property  is  received  by  the  corporation 
except  the  right  to  resell.  In  this  country,  while  some  states 
forbid  it,  the  better  rule  seems  to  be  that,  in  the  absence  of 
statutory  restriction,  and  where  there  is  no  statutory  liability 
on  the  stock,  a  solvent  corporation  may  in  good  faith  pur- 
chase its  own  stock,  subject  to  the  right  of  creditors,  upon  a 
showing  that  they  have  been  injured  thereby,  and  in  some 
instances  of  nonassenting  stockholders,  to  have  such  purchase 
declared  illegal.  Cook  on  Corporations,  sec.  310  et  seq. ;  Lowe 
v.  Pioneer  Threshing  Co.  (C.  C),  70. Fed.  646;  Clapp  v. 
Peterson,  104  111.  26;  Blalock  v.  Kernersville  Mfg.  Co.,  110 
N.  C.  99,  14  S.  E.  501 ;  City  Bank  of  Columbus  v.  Bruce,  17 
N.  Y.  507;  First  Nat.  Bank  v.  Salem  Co.  (C.  C),  39  Fed.  89; 
New  England  Co.  v.  Abbot,  162  Mass.  148,  38  N.  E.  432,  27 
L.  R.  A.  271 ;  Chicago  etc.  B.  B.  Co.  v.  Marseilles,  84  111.  643 ; 
Farmers'  Bank  v.  Champlain  Transp.  Co.,  18  Vt.  131 ;  Iowa 
Lumber  Co.  v.  Foster,  49  Iowa,  25,  31  Am.  Rep.  140;  Shoe- 
maker  v.  Washburn  Lumber  Co.,  97  Wis.  585,  73  N.  W.  333. 
In  the  case  before  us,  we  think  the  purchase  by  the  com- 
pany of  its  stock  was  a  valid  one,  as  against  the  corporation. 
It  was  done  in  the  discretion  of  the  officers  of  the  company 
in  good  faith,  and  in  the  exercise  of  their  control  of  the  affairs 
of  the  company,  for  the  purpose  of  getting  rid  of  a  super- 
intendent, the  owner  of  a  small  amount  of  stock,  whose  man- 
agement of  the  company  was  believed  to  be  injurious.  At 
the  time  of  the  purchase  there  is  no  evidence  that  the  com- 
pany was  insolvent,  or  that  any  of  the  officers  or  directors  of 
the  company,  or  any  of  its  stockholders  had  reason  so  to  be- 
lieve, or  that  Costello  or  Reilly  had  any  knowledge  on  the 
subject  whatever.    The  answer  of  the  defendants  in  terms 


346         Copper  Belle  Mining  Co.  v.  Costello.    [11  Are. 

alleges  the  insolvency  of  the  company,  but  also  that  Gleeam 
concealed  from  the  officers,  directors,  and  stockholders  of  the 
company  the  real  condition,  and  that  he  at  the  time  repre-  ) 
sented  to  them  that  the  company  had  no  debts  other  than  to 
him.  There  is  no  evidence  that  any  false  representations  were 
made  by  Gleeson.  The  only  evidence  as  to  the  financial  con- 
dition of  the  company  at  the  time  shows  it  to  have  had  about 
$12,000  of  debts  due  to  Gleeson  and  some  $650  due  to  Reillv, 
and  that  it  had  ore  and  matte  of  the  value  of  some  $36,000 
or  more,  in  addition  to  the  value  of  the  mining  claims  them- 
selves. In  this  case,  no  proof  was  offered  of  any  statute  of 
West  Virginia  on  the  subject  and  no  Arizona  statute  pro- 
hibits such  purchase.  In  the  absence  of  any  statute  prohib- 
iting the  purchase  by  a  company  of  its  own  stock,  such 
purchase  is  a  transaction  not  per  se  void ;  but  its  validity  de- 
pends upon  the  circumstances  of  the  case.  The  transaction 
might  in  some  instances  be  avoided  by  stockholders  who  did 
not  assent,  if  injured.  It  might  be  avoided  by  creditors  who 
were  injured.  But  there  are  no  such  facts  in  the  record  be- 
fore us  of  the  condition  of  the  company  at  the  time  when  the 
purchase  of  this  stock  was  made  as  would  warrant  us  in  de- 
claring such  purchase  illegal  at  the  instance  of  the  corpora- 
tion. As  to  the  nonassenting  stockholders,  if,  waiving  the 
question  of  laches  and  considering  them  to  be  here  rightfully 
complaining  because  of  the  defense  in  their  behalf  made  by 
the  company,  there  is  no  proof  of  any  loss  or  injury  to  such 
stockholders  by  reason  of  the  transaction.  The  defendant  the 
Arizona  corporation  in  its  answer  claims  to  be  the  assignee  of 
the  creditors  who  proved  their  claims  in  the  bankruptcy  court, 
and  to  stand  in  their  shoes;  but  no  evidence  of  the  assign- 
ment to  that  company  of  any  claims  is  in  the  record,  and, 
further,  no  proof  of  the  existence  of  any  such  claims  or  cred- 
itors at  the  time  of  the  execution  of  the  note  and  mortgage, 
or,  indeed,  of  any  bankruptcy  proceedings  at  all,  further  than 
the  fact  that  the  company  was  adjudged  a  bankrupt  in  1903. 
was  offered.  We  find  no  ground,  therefore,  upon  which  the 
transaction  may  be  avoided  as  an  illegal  purchase  of  stock 
by  the  corporation. 

It  is  further  alleged  that  the  notes  and  mortgage  are  invalid 
for  the  reason  that  no  proper  notice  was  given  of  the  special 
meeting  of  the  stockholders,  and  that  all  the  stockholders  oi 
the  company  did  not  vote  for  the  resolution.  The  evidence 
shows  that  the  total  outstanding  shares  of  the  stock  of  the 
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company  were  145,495,  that  all  the  stockholders  were  actually 
notified  of  the  meeting  and  that  of  such  amount  133,480  shares 
were  voted  at  the  meeting  in  favor  of  the  transaction;  the 
owners  of  12,015  shares  not  voting  or  being  present  in  person 
or  by  proxy.  It  therefore  appears  that,  while  the  great  major- 
ity of  the  stock  was  voted  in  favor  of  the  transaction,  a  small 
minority  was  not  present  and  did  not  by  vote  assent  to  it. 
It  is  alleged  that  the  call  for  the  meeting  was  invalid,  in  that 
the  object  of  the  special  meeting  was  not  stated  in  the  call. 
If  it  be  that  the  notice  of  the  special  stockholders'  meeting 
was  insufficient  in  not  setting  forth  the  purpose'  for  which  the 
same  was  called,  the  mortgage  was  not  invalidated  thereby. 
A  directors'  meeting  was  duly  called  and  held,  at  which  the 
execution  of  the  notes  and  mortgages  was  duly  authorized. 
In  the  absence  of  any  statutory  requirement  that  the  assent 
of  the  stockholders  is  necessary,  it  is  the  established  rule  that 
a  corporation  may,  under  the  authority  of  its  board  of  direc- 
tors duly  exercised,  without  the  assent  of  the  stockholders, 
authorize  the  execution  of  such  a  note  and  mortgage  as  a  part 
of  the  business  incident  to  the  corporation  and  properly 
carried  on  by  the  directors.  Cook  on  Corporations,  sec.  808, 
and  cases  cited.  We  have  not  had  our  attention  called  to  any 
provisions,  either  of  the  West  Virginia  statutes  or  the  Arizona 
statutes,  that  require  the  approval  of  such  a  mortgage  by  the 
stockholders.  The  assent  of  the  stockholders  not  being  a 
requisite  of  the  validity  of  such  mortgage,  the  fact  that  cer- 
tain stock  was  not  represented  at  the  meeting,  though  not 
properly  called,  affords  no  ground  to  contest  the  validity  of 
the  mortgage  or  for  the  reversal  of  the  judgment. 

It  is  further  urged  that  there  was  no  consideration  pass- 
ing from  Oleeson  to  the  corporation  for  the  making  by  the 
corporation  of  the  note  and  mortgage  to  Costello;  it  being 
claimed  that  Oleeson  did  not  transfer  the  8,000  shares  of  stock 
to  the  corporation,  and  could  not  transfer  it  by  reason  of  a 
pooling  agreement  by  the  terms  of  which  the  stock  was  held 
in  escrow  for  a  certain  length  of  time  after  the  date  of  the 
giving  of  the  mortgage.  It  is  to  be  noted  that  the  stock  was 
only  a  part  of  the  consideration  for  the  arrangement,  and 
that,  if  the  claim  alleged  were  true,  it  would  only  be  a  partial 
failure  of  the  consideration.  It  appears,  however,  from  the 
evidence  in  the  case,  that  the  stock  did  come  into  the  posses- 
sion of  the  defendants,  since  a  tender  of  the  stock  was  made  in 
court  by  them  to  Costello  in  connection  with  their  demand  for 
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a  cancellation  of  the  notes  and  mortgage.  But  in  any  event 
the  ground  alleged  would  afford  no  defense  for  the  company 
upon  this  note,  as  against  Costello. 

The  next  assignment  relates  to  the  alleged  error  of  the 
court  in  rendering  judgment  for  the  $802.75  expended  by 
Costello  in  performing  the  assessment  work  not  done  by  the 
company  on  certain  claims.  It  is  claimed  by  appellants  that 
the  mining  claims  in  controversy,  of  which  there  were  ten. 
form  one  group,  and  that  the  company  had  already  performed 
several  thousand  dollars'  worth  of  work  upon  one  of  the 
claims  for  the  year  in  question,  and  that  the  work  so  per- 
formed was  for  the  benefit  of  the  whole  group,  and  rendered 
unnecessary  any  assessment  work  on  the  other  claims  by  Cos- 
tello. However  this  may  have  been,  as  a  matter  of  law,  we 
think  Costello,  under  the  facts,  was  justified  in  the  perform- 
ance of  the  work,  and  that  it  was  a  proper  subject  of  recovery 
in  the  action.  The  mortgage  provided  that  the  company 
should  "do  and  perform  the  annual  assessment  work  on  each 
of  the  said  mines  and  mining  claims  not  patented  hereby  mort- 
gaged during  the  continuance  of  this  mortgage,  and  in  case 
the  said  party  of  the  first  part  shall  fail  to  do  and  perform 
said  annual  assessment  work  on  any  of  said  mines  and  mining 
claims,  and  the  said  party  of  the  second  part  shall  consider  it 
necessary  to  do  and  perform  said  assessment  work  on  any 
or  all  of  said  mines  and  mining  claims  in  order  to  secure  the 
title  and  right  of  possession  thereto,"  such  expenditure  should 
be  a  further  lien  on  the  mines  described  by  the  mortgage. 
Under  this  explicit  provision  of  the  mortgage,  we  think  Cos- 
tello was  within  his  rights  in  performing  the  assessment  work 
on  such  claims  as  the  company  had  omitted  to  do  the  work 
upon,  and  that  he  was  not,  by  reason  of  the  performance  of 
a  large  amount  of  work  by  the  company  on  one  of  the  claims, 
obliged  to  accept  such  work  as  work  done  for  the  benefit  of 
all  the  claims,  and  thereby  risk  the  chance  of  an  adverse  deter- 
mination of  the  legal  question  as  to  the  sufficiency  of  such 
work  for  such  purpose  thus  presented. 

It  is  further  urged  that  the  court  erped  in  ordering  a  sale 
of  the  property  as  an  entirety,  "for  the  reason  that  the  same 
comprised  ten  separate  mining  claims,  and  each  claim  could 
be  sold  separately."  The  contention  of  the  appellants  in  this 
respect  seems  to  be  at  variance  with  their  contention  that  the 
ten  claims  comprise  one  group  of  mines,  upon  which  the  assess- 
ment work  for  one  would  accrue  to  the  benefit  of  all.    We  do 
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not  find  in  the  record  any  application  to  the  trial  court  to 
make  a  sale  in  parcels,  rather  than  in  an  entirety,  nor  any 
ruling  of  the  court  in  that  respect,  or  objection  in  the  lower 
court  to  the  method  of  sale,  nor  was  it  presented  in  the  mo- 
tion for  a  new  trial.  Upon  the  facts  as  they  are  before  us, 
and  upon  the  record,  we  are  not  disposed  to  review  the  action 
of  the  trial  court  in  its  determination  as  to  the#method  of 
■ale.  Furthermore  the  fact  of  the  lien  on  the  property  of  the 
second  mortgage,  not  yet  due,  may  have  properly  had  weight 
with  the  court  in  the  determination  of  the  method  of  sale  and 
the  application  of  the  proceeds,  and  the  court's  control  thereof. 

The  court  refused  the  application  of  the  defendant  com- 
panies for  an  accounting  between  Gleeson  and  the  West 
Virginia  company,  and  for  a  reference  for  that  purpose ;  and 
the  appellants  claim  that  this  was  error,  since  they  had  a 
right  to  have  determined  what  recovery  should  be  had  by  the 
company  against  Gleeson  on  account  of  any  judgment  that 
might  be  rendered  in  favor  of  Costello  against  the  company. 
Apart  from  the  fact  that  no  circumstances  had  been  developed 
upon  the  trial  that  made  necessary  or  proper  the  ascertain- 
ment of  such  facts  by  means  of  a  reference,  rather  than  by 
proof  adduced  in  court,  the  facts  sought  to  be  thus  proved 
would  have  afforded  no  defense  upon  this  note  as  against  Cos- 
tello, and  were  not  within  the  issues  in  the  action.  The  court 
was  right  in  denying  the  application. 

It  is  urged  that  the  court  erred  in  refusing  to  allow  the  tes- 
timony of  the  witness  Mack  to  stand  as  to  representations 
made  to  him  by  Gleeson  with  respect  to  the  indebtedness  of 
the  company  at  the  time  in  question,  and  as  to  Mack's  reliance 
upon  such  statements.  It  is  true  that  such  testimony  might 
have  supported  the  allegation  of  the  answer  that  Gleeson  made 
representations  to  the  officers  of  the  company  that  the  com- 
pany was  at  the  time  solvent,  and  that  Mack  relied  thereon ; 
but,  whether  made  or  not,  such  representations,  and  their 
effect  upon  the  officers,  were  not  material,  in  the  absence  of 
proof  of  insolvency  or  financial  embarrassment  of  the  com- 
pany. 

The  defendants  offered  in  evidence  a  certified  copy  of  a  list 
of  debts  proved  in  bankruptcy  against  the  West  Virginia  com- 
pany. The  offer  was  objected  to,  and  was  refused.  The  list 
is  not  preserved  in  the  record,  and  we  have  no  means  of  know- 
ing whether  the  document  was  in  itself  competent.  The  evi- 
dence was  material,  if  it  showed  the  existence  of  the  debts  at 
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the  time  of  the  execution  of  the  note  and  mortgage.  An  ex- 
amination of  the  reporter's  transcript  shows  that  in  ruling 
upon  the  objection  the  court  said:  "I  can't  admit  it  in  evi- 
dence, unless  there  is  something  in  it  or  to  it  whereby  we  can 
determine  how  much  of  it  existed  on  January  9th,  and  how 
much  accrued  afterward.  You  present  me  a  list  of  accounts 
in  1903,  without  any  distinguishing  marks  on  them.  They 
do  not  prove  anything."  The  evidence  offered,  therefore,  if 
competent,  seems  to  have  been  immaterial,  as  not  tending  to 
prove  any  indebtedness  at  the  time  of  the  execution  of  the 
mortgage. 

The  nineteenth  assignment  of  error  is  as  follows:  "The 
court  erred  in  rejecting  defendants'  offer  to  prove  that  the 
Copper  Belle  Mining  Company  of  West  Virginia  was  largely 
indebted  at  the  time  Oleeson  was  superintendent  of  its  mining 
properties,  and  at  the  time  the  mortgage  was  given  to  Costello, 
and  that  the  company  thereafter  went  into  the  hands  of  the 
bankrupt  court,  and  subsequently  while  in  the  bankruptcy 
court,  all  the  creditors'  claims  were  purchased  by  E.  J. 
Moneuse  and  thereafter  transferred  to  the  Copper  Belle  Min- 
ing Company  of  Arizona."  The  evidence  referred  to  in  this 
assignment  of  error  was  clearly  material,  and  its  exclusion 
would  have  been  error  prejudicial  to  the  appellants.  The 
difficulty  with  the  assignment  is  that  it  is  not  founded  upon 
fact,  as  no  such  testimony  was  excluded.  There  was  no  evi- 
dence offered  at  any  time  of  the  purchase  by  or  assignment 
to  the  Arizona  company  of  the  creditors'  claims,  and  no  offer 
of  proof  thereof  refused  by  the  court.  The  only  evidence 
offered  of  the  financial  condition  of  the  West  Virginia  com- 
pany at  the  time  of  the  execution  of  the  note  and  mortgage 
was  adduced  from  Oleeson  upon  his  cross-examination  by  de- 
fendants' counsel.  The  court  allowed  all  the  questions  put 
by  counsel  with  regard  to  such  condition  to  be  answered,  and 
the  testimony  of  the  witness  (which  was  the  only  testimony 
on  the  subject,  except  as  to  the  indebtedness  to  Reilly  of  $650) 
showed  the  assets  of  the  company  at  the  time  to  be  largely  in 
excess  of  its  indebtedness.  It  is  also  claimed  that  the  court 
erred  in  not  admitting  in  evidence  a  certified  copy  of  the  claim 
of  Reilly  filed  in  the  bankruptcy  proceedings.  This  docu- 
ment is  not  preserved  in  the  record,  and  we  cannot,  therefore, 
determine  whether  it  was  admissible  or  material.  But  the 
appellants  do  not  seem  to  have  been  injured  by  its  exclusion, 
as  subsequently  evidence  was  introduced  which  showed  that 
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the  indebtedness  of  the  company  to  Reilly  at  the  time  in  ques- 
tion was  some  $650. 

Other  errors  are  assigned  in  regard  to  the  rulings  of  the 
trial  court  in  the  rejection  of  evidence,  but  it  is  not  necessary 
to  consider  whether  the  court  was  right  in  the  rulings  referred 
to,  as  the  exclusion  of  the  evidence  would  not,  under  our  view 
of  the  case,  be  prejudicial  error. 

Passing  to  the  second  cause  of  action  in  the  complaint,  re- 
lating to  the  four  notes,  for  $13,250  each,  running  to  Gleeson 
and  assigned  by  him  to  Costello,  we  find  numerous  errors  as- 
signed as  to  the  action  of  the  trial  court  in  respect  to  this 
branch  of  the  case.  A  demurrer  was  interposed  on  the  ground 
that,  under  the  allegations  in  the  complaint,  neither  the  prin- 
cipal nor  interest  on  these  notes  was  due  at  the  time  the  action 
was  brought.  The  first  of  the  notes  was  due  February  4,  1906 
(subsequent  to  the  commencement  of  this  action).  The  notes 
were  dated  February  4,  1902,  and  each  provided  that  the  in- 
terest was  to  be  paid  yearly  at  the  end  of  each  year,  and,  if 
not  so  paid,  to  be  added  to  the  principal  and  to  draw  interest 
therewith  from  the  date  of  its  accrual.  The  trial  court  was 
of  opinion  that  under  this  provision  the  interest  was  not  due, 
in  the  sense  that  would  warrant  a  foreclosure  of  the  mort- 
gage, as  there  was  no  provision  in  the  mortgage  for  default 
in  case  of  nonpayment  of  tiie  interest  at  any  time  prior  to  the 
maturity  of  the  notes ;  but  on  the  contrary,  the  notes  provided 
that  if  the  interest  was  not  paid,  it  should  be  added  to  the 
principal  and  draw  interest.  The  demurrer,  however,  was 
overruled  on  the  ground  that,  the  court  having  had  its  atten- 
tion called  to  the  existence  of  the  notes  and  the  second  mort- 
gage lien  on  the  property,  it  was  proper  to  take  evidence  of 
the  value  of  the  notes  in  order  that  the  surplus  on  the  sale,  if 
any,  should  be  held  subject  to  the  claims  of  the  second  mort- 
gage. Upon  the  trial  the  four  notes  and  the  mortgage  were 
offered  in  evidence  and  objected  to,  on  the  ground,  among 
others,  that  the  action  was  prematurely  brought,  since  none 
of  the  notes,  or  the  interest  thereon,  was  then  due.  The  court, 
in  passing  on  this  objection,  held  that  the  notes  had  not  yet 
matured,  and  that  the  terms  of  the  mortgage  did  not  provide 
for  the  foreclosure  of  the  mortgage  because  of  the  nonpay- 
ment of  the  interest  at  any  date  before  the  maturity  of  the 
notes,  and  that  the  validity  of  the  mortgage  did  not  neces- 
sarily enter  into  the  trial  of  the  cause,  but,  inasmuch  as  the 
mortgage  had  been  executed  by  the  company  to  secure  the 
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payment  of  the  notes,  and  the  holder  was  thereby  placed  in 
the  position  of  a  creditor  against  the  property,  that  the  notes 
would  be  admitted  in  evidence  for  the  purpose  of  establish- 
ing the  plaintiff  aa  being  the  holder  of  the  notes  and  mort- 
gage, and  for  the  purpose,  in  case  a  foreclosure  was  ordered 
for  the  collection  of  the  judgment  on  the  first  note,  of  enabling 
the  court  to  determine  the  disposition  to  be  made  of  the  sur- 
plus; and  the  court  admitted  the  notes  in  evidence  for  that 
purpose.  A  similar  ruling  was  made  with  respect  to  the 
second  mortgage,  covering  the  notes.  Later  on,  when  the  wit- 
ness Costello  was  under  examination,  the  court  again  stated 
that  the  details  regarding  the  mortgages  and  notes  were  not 
to  be  gone  into ;  that  proof  was  only  to  be  allowed  of  the  fact 
that  Costello  was  the  owner  and  holder  of  the  notes  and  mort- 
gage, and  that  they  had  not  been  paid.  Counsel  for  the 
defendants  offered  on  the  record  to  prove,  and,  if  given  per- 
mission to  interrogate  the  witness,  to  show  facts  which  would 
establish  the  contention  set  up  in  the  answer  that  Costello  was 
not  a  bona  fide  holder  for  value  of  the  notes.  The  court  ex- 
cluded the  evidence,  and  any  evidence  other  than  that  of  the 
existence  of  the  notes  and  mortgage.  In  rendering  judgment 
the  court  did,  however,  render  judgment,  not  only  for  the 
$15,100  note  given  to  Costello,  with  interest  thereon,  and  for 
the  amount  expended  by  him  for  assessment  work  (the  items 
embraced  in  the  first  cause  of  action),  but  also  rendered  judg- 
ment for  the  sum  of  $3,523.07,  an  amount  found  to  be  due 
the  plaintiff  on  his  second  cause  of  action  for  interest  that 
had  accrued  on  tLe  four  notes  in  question,  and  ordered  a  fore- 
closure as  against  the  defendants  to  satisfy  this  amount,  as 
well  as  the  amount  found  due  under  the  first  cause  of  action. 
The  reason  for  this  action  of  the  trial  court  seems  to  have  been 
that  a  further  examination  of  the  mortgage  given  to  secure 
the  four  notes  in  question  disclosed  the  fact  that  by  the  .terms 
of  the  mortgage,  in  case  default  was  made  in  the  payment  of 
interest  for  the  term  of  three  months  after  such  interest  he- 
came  due,  then  the  mortgagee  was  empowered  to  sell  the  prop- 
erty covered  by  the  mortgage.  Whatever  may  be  the  legal 
effect  of  the  provisions  of  the  notes  and  mortgage,  and  the 
right  of  the  plaintiff  to  secure  in  this  action  a  judgment  for 
the  amount  of  interest  then  due,  we  think,  upon  the  record 
in  the  case,  that  the  trial  court  erred  in  granting  judgment 
for  any  amount  under  this  second  cause  of  action.  The  rec- 
ord is  clear  that  the  court,  not  only  all  through  the  trial  of 
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the  case  considered  that  the  second  cause  of  action,  was  not 
before  it  for  adjudication,  but  it  is  clear  that  the  defendants 
were  precluded  by  the  action  of  the  trial  court  in  that  re- 
gard from  offering  testimony  which  was  material  to  their  de- 
fense with  respect  to  Costello's  title  thereto.  Upon  such  a' 
state  of  the  record  it  would  not  be  just  to  the  defendants  to 
preclude  them  from  making  the  proof  desired  and  contesting 
the  validity  of  the  notes  and  mortgage  in  question,  as  the 
judgment  would  do  pro  tanto.  The  action  ef  the  trial  court 
in  holding  that  the  second  cause  of  action,  having  been  pre- 
maturely brought,  was  not  properly  before  it  in  this  action, 
not  being  brought  here  for  review  by  the  plaintiff,  must  be 
held  to  be  correct. 

The  judgment  of  the  district  court  is  therefore  modified,  in 
so  far  as  it  adjudges  the  defendants  to  be  indebted  to  the- 
plaintiff  in  the  sum  of  $3,523.07,  or  any  other  sum,  upon  the 
second  cause  of  action  set  forth  in  the  complaint,  or  provides 
for  a  foreclosure  of  the  mortgage  to  satisfy  the  same,  without 
prejudice  to  the  plaintiff  to  enforce  such  rights  as  he  may 
have  thereunder.  In  all  other  respects,  the  judgment  is  af- 
firmed, with  costs  in  this  court  to  the  appellants. 

SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1023.    Piled  March  27,  1908.] 
[95  Pae.  93.] 

THE  TERRITORY  OF  ARIZONA  at  the  Relation  of  the 
LIVESTOCK  SANITARY  BOARD,  Plaintiff  and  Ap- 
pellant, v.  JAMES  KENNEY  and  FRED  KENNEY, 
Copartners,  Defendants  and  Appellees. 

1.  Licenses — Pees — Recovery — Eev.  Stats.  1901,  tit.  42,  Laws  1903, 
Act  No.  26,  Laws  1905,  Act  No.  51,  Construed. — Under  statutes 
and  laws,  supra,  creating  a  livestock  sanitary  board,  providing  for 
a  salaried  veterinary  surgeon,  and  for  stock  and  slaughter-house 
inspectors,  charging  them  with  the  duty  of  protecting  livestock 
and  the  public,  providing  for  the  licensing  of  slaughtering  busi- 
ness on  payment  of  fees,  and  making  it  a  misdemeanor  for  any 
person  to  engage  in  the  slaughtering  business  until  he  shall  have 
XI  Ariz.— 28 
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obtained  a  license,  where  a  license  is  not  obtained,  there  is  w 
obligation  to  pay  the  fee,  and  an  action  for  its  recovery  eanwt 
be  maintained,  although  defendant  may  be  criminally  liable  for 
engaging  in  business  without  a  license,  the  provisions  of  toek 
laws  not  being  exercises  of  the  taxing  power,  but  of  the  poiiee 
power. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County. of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

E.  S.  Clark,  Attorney  General,  and  D.  L.  Cunningham,  for 
Plaintiff  in  Error. 

The  licenses  required  of  butchers  by  Revised  Statutes  of 
1901,  title  42,  Laws  of  1903,  page  40,  No.  26,  and  Laws  of 
1905,  page  65,  No.  51,  are  for  the  purpose  of  revenue,  and 
not  wholly  for  police  regulation.  Territory  v.  ConneU,  2  Arir 
339, 16  Pac.  209.  The  legislative  description  of  a  measure  as  t 
tax,  or  a  license,  is  not  controlling.  Gray  on  Limitations  of 
Taxing  Power,  and  Public  Indebtedness,  par.  1404,  and  authori- 
ties cited  in  note;  Cooley  on  Taxation,  396.  A  police  regula- 
tion tax  in  excess  of  the  sum  necessary  to  cover  the  costs  of  is- 
suing the  license  and  the  incidental  expenses  attending  the 
regulation  of  the  business  is  a  tax  for  revenue  and  not  a  license. 
Ellis  v.  Frazier,  38  Or.  462,  63  Pac.  642,  53  L.  R.  A.  454;  In  re 
Wan  Yim,  22  Fed.  701 ;  City  v.  Treager,  25  Minn.  248,  33  Am. 
Rep.  462.  There  can  be  no  doubt  that  the  license  required 
of  butchers  under  the  law  is  a  revenue  measure.  Laws  1905, 
sec.  49,  c.  51,  Act  26;  Laws  1903,  sec.  18;  Rev.  Stats.,  par. 
3019.  Other  provision  is  made  in  said  enactments  for  the 
regulation  of  the  business  of  slaughtering,  where  fees  are  pay- 
able therefor,  leaving  the  amount  paid  for  license  intact,  to 
be  placed  in  the  license  and  inspection  fund.  The  burden  U 
therefore  in  the  nature  of  a  tax  for  revenue,  and  is  laid  in 
a  uniform  manner  on  all  of  the  several  classes.  State  v.  Sec- 
board  Ry.,  52  Fed.  450 ;  Act  No.  26,  sec.  13,  supra;  c.  51,  sec. 
54,  supra;  Rev.  Stats.  1901,  par.  3009. 

No  special  provision  is  made  for  a  remedy  or  method  of  en- 
forcing the  payment.  For  the  legislature  to  make  the  failure 
to  take  out  a  license,  when  the  license  is  for  revenue,  a  mis- 
demeanor, and  to  declare  such  misdemeanor  punishable  by 


March,  1908.]  Territory  v.  Kbnnet.  355 

fine,  is  not  an  adequate  remedy  or  method  for  the  collection 
of  the  tax.  City  of  Lexington  v.  Wilson,  118  Ky.  221,  80  S. 
W.  811.  The  general  rule  seems  to  be,  that  where  the  legis- 
lature has  not  authorized  any  method  of  collecting  a  tax,  but 
has  paid  the  tax,  a  civil  action  at  law  will  lie  to  collect  it. 
Gray  on  Limitations  of  Taxing  Power  in  United  States,  p. 
583,  sec.  1174 ;  State  v.  New  York  etc.  By.,  60  Conn.  326,  22 
Atl.  765 ;  Baltimore  v.  Howard,  6  Har.  &  J.  (Md.)  383 ;  Amer- 
ican  Coal  Co.  v.  County  Commissioner,  59  Md.  185;  Catling 
v.  Commissioner,  92  N.  C.  536,  53  Am.  Rep.  432;  Mayor  etc. 
of  City  of  Jonesborough  v.  McKee,  2  Yerg.  167 ;  Cave  v.  City 
of  Houston,  65  Tex.  619 ;  State  v.  Severance,  55  Mo.  378 ; 
State  v.  Tittmann,  103  Mo.  553,  15  S.  W.  936;  Richards 
v.  Commissioner,  40  Neb.  45,  42  Am.  St.  Rep.  650,  and 
note,  p.  655,  58  N.  W.  594 ;  Board  of  Commrs.  Dawes  County 
v.  Furay,  5  Neb.  (Unof.)  507,  99  N.  W.  271;  Hanson  v.  Gray, 
12  S.  D.  124,  76  Am.  St.  Rep.  591,  80  N.  W.  175;  Lexington 
v.  Wilson,  118  Ky.  221,  80  S.  W.  811 ;  Black  on  Tax  Titles, 
2d  ed.,  sec.  151,  and  note  9.  Even  though  the  well-settled 
rule  is  that  when  the  law  provides  a  method  for  the  collec- 
tion of  a  tax,  the  method  prescribed,  in  most  cases,  must  be 
strictly  pursued,  and  that  such  method  is  generally  exclusive, 
and  in  such  case  a  civil  action  will  not  lie,  unless  the  statute 
expressly  authorizes  it,  still  this  rule  is  not  binding  on  the 
state  (territory),  and  it  may  disregard  the  statutory  remedy 
prescribed  by  the  legislature  and  adopt  for  its  benefit,  in  en- 
forcing its  rights,  any  remedy  it  may  see  proper.  Dollar  Sav- 
ings Bank  v.  United  States,  19  Wall.  227,  22  L.  Ed.  80 ;  Mere- 
dith v.  United  States,  13  Pet.  486,  10  L.  Ed.  258;  State  v. 
Georgia  Co.,  112  N.  C.  34, 17  S.  E.  10, 19  L.  R.  A.  485 ;  People 
v.  Herkimer,  4  Cow.  (N.  Y.)  345,  15  Am.  Dec.  379. 

Neale  &  Ross,  for  Defendants  in  Error. 

There  is  a  clear  distinction  between  a  license  fee  as  such 
and  a  "tax"  in  its  legal  sense.  The  statute  required  those 
engaged  in  the  business  of  slaughtering  to  give  a  bond  be- 
fore doing  business.  The  license  required  is  the  price  for  the 
privilege  or  franchise  of  doing  business  and  is  required  as  a 
means  of  regulating.  Arkadelphia  Lumber  Co.  v.  Arkadel- 
phia,  56  Ark.  370,  19  S.  W.  1053,  1054.  There  is  a  clear 
distinction  between  a  license  granted  or  required  as  the  con- 
dition may  be,  before  a  certain  thing  can  be  done,  and  a  tax 
assessed  on  the  business  in  which  that  license  may  authorize 
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one  to  engage.  A  license  is  a  writ  granted  by  some  competent 
authority  to  do  an  act,  which  without  such  license  would  be 
illegal ;  while  a  tax  is  a  rate  or  sum  of  money  assessed  on  the 
jpersonal  property,  etc.,  of  a  citizen.  Home  Ins.  Co.  v.  City 
of  Augusta,  50  Qa.  530.  A  license  fee  imposed  by  a  city  <m 
provision  broken  is  not  a  tax  in  the  constitutional  sense. 
Braun  v.  City  of  Chicago,  110  111.  186.  It  should  be  borne 
in  mind  that  there  is  a  great  difference  between  the  cases 
where  a  tax  is  due  and  owing,  merely  by  virtue  of  its  im- 
position as  a  tax  on  property,  and  cases  where  a  tax  or  fee 
does  not  become  due  and  owing  until  some  act  is  done,  as 
engaging  in  the  butcher  business  and  applying  for  and  tak- 
ing out  a  license,  in  which  latter  class  the  tax  or  fee  is  not 
due  until  the  license  is  issued.  So  that  it  is  not  material  to 
determine  whether  or  not  the  remedy  provided  by  statute  is 
adequate,  or  whether  or  not  it  is  exclusive  of  any  other  rem- 
edy. The  simple  fact  is,  that  the  fee  is  not  due  until  the 
license  is  issued  and  the  complaint  alleges  that  no  license  was 
ever  applied  for  or  issued,  and  therefore  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Santa  Cruz  v.  Santa 
Cruz  E.  R.  Co.,  56  Cal.  143,  149 ;  People  v.  Raynes,  3  CaL 
366 ;  People  v.  Craycroft,  2  Cal.  243,  56  Am.  Dec.  331. 

„  NAVE,  J. — The  territory  of  Arizona,  at  the  relation  of  the 
livestock  sanitary  board,  brought  suit  against  James  and  Fred 
Kenney,  copartners  doing  business  under  the  name  of  Kenney 
Bros.,  to  recover  $150  alleged  to  be  due  from  Eenney  Bros,  by 
reason  of  the  fact  that  during  the  year  1905  they  were  en- 
gaged in  the  slaughtering  business,  but  did  not  apply  for  or 
procure  a  license  for  that  business,  or  pay  to  that  board  by 
way  of  a  license  the  amount  of  the  license  fee,  though  pay- 
ment thereof  was  demanded  of  them.  Kenney  Bros,  de- 
murred to  the  complaint  on  the  ground  that  it  does  not  state 
a  cause  of  action.  The  demurrer  was  sustained,  and  judg- 
ment rendered  against  the  plaintiff.  From  this  judgment  the 
plaintiff  has  sued  out  a  writ  of  error. 

The  livestock  laws  as  contained  in  title  42  of  the  Revised 
Statutes  of  1901,  Act  No.  26,  page  40,  Laws  of  1903,  and  Act 
No.  51,  page  65 ,  Laws  of  1905,  are  involved  in  the  considera- 
tion of  this  case.  These  laws  provide  for  the  establishment 
of  the  livestock  sanitary  board,  a  salaried  body,  for  a  salaried 
secretary  of  that  body,  for  a  salaried  veterinary  surgeon,  and 
for  stock  inspectors,  slaughter-house  inspectors,  and  detee- 
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tives.  These  officials  are  charged  with  the  duty  of  protecting 
livestock  in  the  territory  from  contagious  and  infectious  dis- 
eases, discovering  and  destroying  diseased  stock,  protecting  the 
public  from  diseased  and  unwholesome  meat  products,  and 
protecting  stock  owners  from  the  theft  of  their  stock.  Among 
other  details  of  the  system  there  is  a  provision  under  which 
the  board  shall  grant  licenses  to  persons  engaged  in  the  slaugh- 
tering business  upon  the  payment  of  varying  fees.  The  fee 
applicable  to  the  defendants  in  error  is  $150.  It  is  made  a 
misdemeanor  for  any  person  to  engage  in  slaughtering  until 
and  unless  he  shall  have  obtained  such  license.  Furthermore, 
all  such  persons  are  required  to  give  bond  to  the  territory 
of  Arizona  conditioned  that  they  shall  not  slaughter  or  ex- 
pose for  sale  any  animal  or  meat  thereof,  which  they  do  not 
own,  with  a  penalty  for  violation  of  the  condition,  accruing  in 
shares  to  the  true  owner,  the  informer,  and  the  license  and 
inspection  fund.  All  license  fees  are  placed  in  the  license  and 
inspection  fund,  which  fund  is  used  upon  the  order  of  the 
board  for  the  payment  of  inspectors,  of  attorneys'  fees,  and 
of  such  other  expenses  as  may  b&  incurred  in  enforcing  the 
stock  laws.  All  fees  for  inspection,  and  all  other  sums  of 
money  accruing  by  reason  of  any  provisions  of  these  laws,  are 
placed  in  that  fund  for  that  purpose,  excepting  those  which 
go  directly  to  inspectors  as  their  compensation.  A  system  of 
stock  inspection  and  carcass  inspection  is  provided,  involving 
the  supervision  not  only  of  slaughtering,  but  also  of  animals 
upon  the  range,  of  their  removal  from  one  range  to  another, 
and  of  their  transportation  into,  thrQUgh,  or  out  of  the  terri- 
tory. There  is  no  provision  authorizing  action  to  collect  the 
license  fees,  nor  method  pointed  out  to  enforce  such  collec- 
tion, except  by  the  indirect  means  of  criminal  prosecution. 
The  demurrer  was  sustained  upon  the  theory  that  an  action 
to  collect  such  fees  is  not  maintainable. 

The  territory  makes  two  contentions :  First,  that  the  fee  for 
which  it  sues  is  imposed  as  a  tax  for  revenue  purposes ;  and 
second,  that,  there  being  no  specific  provision  by  law  for  the 
collection  of  that  tax,  the  territory  may  avail  itself  of  the  gen- 
eral laws,  and  bring  this  action  as  for  a  debt;  citing  Lexing- 
ton v.  Wilson,  118  Ky.  221,  80  S.  W.  811;  Dollar  Savings 
Bank  v.  United  States,  19  Wall.  (U.  S.)  227,  22  L.  Ed.  80, 
and  other  decisions  of  which  these  are  typical.  The  statutes 
which  we  have  summarized  patently  are  intended  solely  for 
the  regulation  of  the  livestock  and  butchering  businesses,  with 
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a  view  to  protecting  owners  of  livestock  and  purchasers  of 
meats.  They  contemplate  the  obtaining  by  their  various  fe 
provisions  of  only  sufficient  funds  for  the  maintenance  of  the 
system.  The  license  provisions  are  therefore  not  exercises  of 
the  taxing  power,  but  exercises  of  the  police  power.  Cooler 
on  Taxation,  c  19 ;  Gray  on  Limitations  of  Taxing  Power  and 
Public  Indebtedness,  c.  20;  Arkadelphia  Lumber  Co.  v.  Ark- 
adelphia,  56  Ark.  370,  19  S.  W.  1053 ;  Ellis  v.  Frazier,  38  Or. 
462,  63  Pac.  642,  53  L.  R.  A.  454 ;  State  v.  Ashfirook,  154  Mo, 
375,  77  Am.  St.  Rep.  765,  55  S.  W.  627,  48  L.  R.  A.  265;  City 
of  Terre  Haute  v.  Kersey,  159  Ind.  300,  95  Am.  St.  Rep.  298, 
64  N.  E.  469. 

We  are  not  cited  to  any  authority  suggesting  that,  in  ad- 
vance of  the  issuance  of  the  licenses,  such  license  fees  can  be 
collected  by  suit,  except  by  virtue  of  specific  statutory  author- 
ity. The  law  before  us  does  not  give  rise  to  an  obligation, 
but  offers  an  opportunity  of  which  one  desirous  of  engaging 
in  the  licensed  business  may  avail  himself.  Of  it,  however, 
he  cannot  be  compelled  to  avail  himself,  except  in  so  far  as 
such  compulsion  may  be  effected  by  criminal  prosecution. 
The  fee  is  to  be  paid  for  the  license.  When  a  license  is  not 
obtained,  there  cannot  be  implied  an  obligation  to  pay  for  a 
license,  merely  by  reason  of  the  unlawful  engaging  in  the  busi- 
ness. Santa  Cruz  v.  Santa  Cruz  R.  R.  Co.,  56  Cal.  143; 
Monterey  Co.  v.  Abbott,  77  Cal.  541,  18  Pac.  113,  20  Pac. 
73;  Merced  Co.  v.  Helm,  102  Cal.  166,  36  Pac.  399. 

The  complaint  does  not  state  a  cause  of  action.  "Where- 
fore the  judgment  must  be  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 
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[Civil  No.  1024.    Filed  March  27,  1908.] 
[95  Pac.  103.] 

R.  R.  RICHARDSON  et  al.,  Defendants  and  Appellants,  v. 
SANTIAGO  AINSA,  Administrator  with  the  Will  An- 
nexed of  the  Estate  of  FRANK  ELY,  Deceased,  Plain- 
tiff and  Appellee. 

1.  Appeal  and  Error — Law  of  the  Cass. — Where  the  supreme  court 

of  the  United  States  in  an  appeal  from  a  judgment  dismissing  the 
cause  for  want  of  jurisdiction  of  the  trial  court  over  the  subject 
matter,  which  adjudges  that  the  court  had  jurisdiction,  has  passed 
upon  the  question,  this  is  the  law  of  the  case  on  a  subsequent  trial. 

2.  Statutes — Construction — Strict — When   in   Derogation    of  the 

Common  Law. — The  construction  of  the  United  States  statutes 
creating  a  court  of  private  land  claims  wherever  in  derogation  of 
the  common-law  rights  must  be  strict. 

3.  Public  Lands — Mexican  Grants — Confirmation — Effect — Act  or, 

Congress  Creating  Court  of  Private  Land  Claims  Construed. — 
Act  of  Congress  supra,  which  created  the  court  of  private  land 
claims  with  jurisdiction  to  determine  the  rights  of  the  claimant 
under  Mexican  land  grants,  provides  that  where  land  decreed  to 
any  claimant  shall  have  been  granted  by  the  United  States  to 
another,  the  title  of  the  land  shall  remain  valid.  Held,  that  this 
latter  provision  does  not  apply  to  confirmation  of  grants  in  suits 
instituted  by  the  government  against  the  claimants  who  do  not 
voluntarily  appear  to  obtain  the  benefits  of  the  act.  And  where 
the  court,  in  a  suit  by  the  government  against  plaintiff  and  defend- 
ant, confirmed  a  grant  to  plaintiff  without  excepting  the  lands  of 
the  defendant,  although  by  the  pleadings  the  attention  of  the 
court  was  called  to  the  fact  that  titles  had  been  issued  to  portions 
of  the  grant  to  the  defendant  by  the  United  States,  plaintiff  ob- 
tains title,  and  is  entitled  to  quiet  title  as  against  defendant. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa  Cruz. 
John  H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion 

J.  B.  Wright,  for  Appellants. 

Between  the  twenty-second  day  of  July,  1854,  and  the  third 
day  of  March,  1891  (date  of  act  creating  court  of  private  land 
claims),  the  only  tribunals  that  had  jurisdiction  to  try  title  to 
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land  grants  were  the  surveyor  general  of  New  Mexico  and 
Arizona,  and  the  Congress  of  the  United  States.  Astiazarm 
v.  Santa  Rita  Min.  Co.,  148  U.  S.  80,  13  Sup.  Ct.  457,  37  L 
Ed.  376.  This  suit  was  instituted  on  June  24,  1887,  or  almost 
four  years  prior  to  the  enactment  of  the  court  of  private  land 
claims  act.  Therefore,  under  the  decision  of  Astiazaran  v. 
Santa  Rita  Mining  Co.,  aforesaid,  the  court  had  no  jurisdic- 
tion, and  the  supreme  court  of  the  United  States  committed 
a  grave  error,  through  a  mistake  of  fact,  when  it  decided  that 
our  lower  court  had  jurisdiction  of  this  identical  case,  as  it 
was  so  instituted  prior  to  the  passage  of  the  court  of  private 
land  claims  act,  while  the  case  which  the  supreme  court  fol- 
lowed (Ainsa  v.  New  Mexico  &  A.  R.  R.,  175  U.  S.  76,  20  Sup. 
Ct.  28,  44  L.  Ed.  78),  in  deciding  this  case  now  at  bar,  sup- 
posing the  facts  the  same,  was  instituted  subsequent  to  the 
passage  of  the  court  of  private  land  claims  act. 

The  provisions  of  the  court  of  private  land  claims  act  are 
clear  (appellant  contends)  that  in  all  cases  lands  thereto- 
fore patented  by  the  United  States  must  be  eliminated  from 
the  grants.  The  patent  to  the  grant  expressly  provides  that 
it  is  made  subject  to  the  provisions  of  said  act  of  Congress. 
Therefore,  the  defendant  Richardson,  as  to  the  two  pieces  of 
.  land  originally  granted  by  the  United  States  to  Morgan  and 
Ryan,  is  entitled  to  judgment.  See  United  States  v.  Conway, 
175  U.  S.  60,  20  Sup.  Ct.  13,  44  L.  Ed.  72 ;  Real  de  Dolores 
v.  United  States,  175  U.  S.  75,  20  Sup.  Ct.  17,  44  L.  Ed.  76; 
Botiller  v.  Dominquez,  130  U.  S.  238,  9  Sup.  Ct.  525,  32  L. 
Ed.  926 ;  United  States  v.  Martinez,  184  U.  S.  441,  22  Sup.  Ct. 
422,  46  L.  Ed.  632 ;  United  States  v.  Baca,  184  U.  S.  653,  22 
Sup.  Ct.  541,  46  L.  Ed.  733. 

S.  M.  Franklin,  for  Appellee. 

As  the  supreme  court  of  the  United  States,  in  this  partic- 
ular case,  has  held  that  the  lower  court  had  jurisdiction,  that 
question  is  forever  settled;  it  is  the  law  of  this  case  and  is 
not  subject  to  consideration  or  review  again.  26  Am.  &  Eng. 
Ency.  of  Law,  pp.  184-186,  and  authorities  there  cited ;  Snyder 
v.  Pima  County,  6  Ariz.  45,  53  Pac.  6,  7;  United  States  v. 
Camou,  184  U.  S.  572-577,  22  Sup.  Ct.  505,  46  L.  Ed.  694, 
697;  Illinois  ex  rel.  Hunt  v.  Illinois  Cent.  R.  Co.,  184  U.  S. 
77-79,  22  Sup.  Ct.  300,  46  L.  Ed.  440-449 ;  Sfobald  v.  United 
States,  12  Pet.  488,  492,  9  L.  Ed.  1167;  Thompson  v.  Ma*- 
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well  Land  Grant  &  JR.  Co.,  168  U.  S.  451,  471, 18  Sup.  Ct.  121, 
42  L.  Ed.  539,  547. 

"The  cession  of  a  territory  hy  its  name  from  one  sovereign 
to  another,  conveying  the  compound  idea  of  surrendering  at 
the  same  time  the  lands  and  the  people  who  inhabit  them, 
would  be  necessarily  understood  to  pass  the  sovereignty  only, 
and  not  to  interfere  with  private  property."  United  States 
v.  Percheman,  7  Pet.  86,  87,  8  L.  Ed.  604 ;  Ainsa  v.  N.  M.  & 
A.  R.  Co.,  175  U.  S.  81-84,  20  Sup.  Ct.  28,  44  L.  Ed.  78-84. 
But  the  Gadsden  treaty  by  its  terms  provided  that  the  rights 
to  private  property,  within  the  ceded  territory,  should  be  pro- 
tected, or,  to  quote  the  United  States  supreme  court  on  the 
subject:  "This  government  promised  to  inviolably  respect  the 
property  of  Mexicans."  Ely  v.  United  States,  171  U.  S.  239, 
18  Sup.  Ct.  840,  43  L.  Ed.  149.  So  that  under  the  law  of 
nations,  and  under  the  provisions  of  the  treaty  of  cession,  the 
rights  of  Leon  Herreras  and  his  grantees  to  the  lands  so 
patented  to  him  by  Mexico  in  1825  were  not  altered,  changed 
or  diminished  when  the  sovereignty  changed  to  the  United 
States.  Dent  v.  Emmeger,  14  Wall.  308,  314,  20  L.  Ed.  838 ; 
Trenier  v.  Stewart,  101  U.  S.  797-810,  21  L.  Ed.  1021.  These 
patents  are  void,  utterly  void,  because  the  United  States  never 
had  any  title  to  the  land.  It  never  had  anything  to  convey. 
They  are  also  void,  for  the  reason  that  the  officers  who  ex- 
ecuted the  patents  had  no  authority  to  do  so.  The  power 
given  to  the  president  to  issue  patents  to  public  lands  of  the 
United  States,  under  the  public  land  laws,  does  not  authorize 
him  to  issue  patents  to  private  lands,  or  any  lands  except  pub- 
lic lands  of  the  United  States.  Knight  v.  United  Land  Assn., 
142  U.  S.  161,  216,  12  Sup.  Ct.  258,~35  L.  Ed.  974 ;  East  on  v. 
Salisbury,  21  How.  (U.  S.)  426-432,  16  L.  Ed.  181,  where  the 
court  says:  "The  President  of  the  United  States  has  no  right 
to  issue  patents  for  lands,  the  sale  of  which  is  not  authorized 
by  law."  Under  section  8,  act  of  Congress  of  March  3,  1891, 
no  land  could  be  excluded  from  the  confirmation  of  a  perfect 
grant  when  the  United  States  itself  brought  the  claimant  in- 
voluntarily into  court  to  test  the  validity  of  his  title,  and  no 
land  was  or  could  be  excluded  from  the  confirmation  of  the 
Sonoita  grant.    Ely9s  Admr.  v.  Magee,  34  L.  D.  506-517. 

SLOAN,  J.— This  suit  was  originally  brought  in  the  dis- 
trict court  of  Pima  county  by  one  Frank  Ely  in  1887,  and  was 
entitled  "Frank  Ely  v.  New  Mexico  &  Arizona  Railroad  Com- 
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pany  et  al."  The  complaint  was  in  form  one  to  quiet  title, 
the  subject  matter  of  the  action  being  a  Mexican  land  grant 
situated  in  Santa  Cruz  county,  and  known  as  the  "Rancho 
San  Jose  de  Sonoita."  The  grant,  at  the  time  the  suit  was 
brought,  was  unconfirmed.  The  defendants,  of  whom  there 
were  a  large  number,  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  a  cause  of  action,  in  that  it  ap- 
peared therein  that  the  plaintiff  was  not  in  the  possession  of 
the  grant,  and  in  order  to  maintain  the  action  was  required 
to  show  that  he  was  without  adequate  remedy  at  law,  and  to 
set  up  grounds  for  equitable  relief.  This  demurrer  was  sus- 
tained. This  court  affirmed  this  ruling  of  the  district  court 
whereupon  the  plaintiff  appealed  to  the  supreme  court  of  the 
United  States,  which  reversed  the  judgment  of  this  court,  and 
remanded  the  cause  for  trial.  In  1893,  Ely  having  in  the 
meantime  died,  and  Santiago  Ainsa,  as  administrator  with  the 
will  annexed,  having  been  substituted  as  plaintiff,  the  case 
was  tried  on  its  merits,  and  judgment  entered  dismissing  the 
case  upon  the  ground  that  the  court  had  no  jurisdiction  over 
the  subject  matter  of  the  action,  for  the  reason  that  it  apper- 
tained to  the  title  of  an  unconfirmed  Mexican  land  grant 
This  judgment  was  affirmed  on  appeal  by  this  court,  but  sub- 
sequently reversed  by  the  supreme  court  of  the  United  States. 
Ainsa  v.  New  Mexico  etc.  R.  Co.,  175  U.  S.  91,  20  Sup.  Ct 
33,  44  L.  Ed.  84.  The  holding  of  the  supreme  court  of  the 
United  States  was  that,  after  the  passage  of  the  act  of  Con- 
gress, approved  March  3,  1891,  chapter  539,  26  Stat.  854  (U. 
S.  Comp.  Stats.  1901,  p.  765),  establishing  the  court  of  pri- 
vate land  claims,  the  courts  of  this  territory  had  jurisdiction, 
as  between  private  parties,  to  determine  the  title  of  an  uncon- 
firmed Mexican  grant,  which  had  not  been  rejected  by,  or 
was  not  pending  before,  Congress,  and  which  was  asserted  to 
be  complete  and  perfect  at  the  date  of  the  cession.  It  was 
therefore  found  that  the  court  had  jurisdiction  of  the  case. 
The  complaint  was  amended  by  consent  on  the  twenty-seventh 
day  of  September,  1907,  in  the  respect  that  certain  defend- 
ants were  omitted  from  the  suit,  among  them  being  the  rail- 
road company,  and  certain  additional  facts  being  set  up.  The 
essential  allegations  of  this  amended  complaint  are:  That  the 
plaintiff,  as  administrator  with  the  will  annexed  of  the  es- 
tate of  Frank  Ely,  deceased,  is  the  owner  in  fee  of  the  grant 
in  question;  that  at  the  time  of  the  Gadsden  Purchase  this 
grant  was  complete  and  perfect;  that  in  1902  the  United 
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States  brought  suit  in  the  court  of  private  land  claims  against 
plaintiff  and  the  defendants  in  this  suit  to  try  the  title  of 
said  grant;  that  thereafter  said  court  of  private  land  claims 
confirmed  said  grant  in  plaintiff  as  &  valid,  complete,  and 
perfect  grant  at  the  date  of  the  cession,  and  specifically  de- 
scribed the  boundaries  thereof;  that  thereafter,  in  pursuance 
of  said  decree  of  confirmation,  the  United  States  issued  its 
patent  to  said  grant  to  the  original  grantee  from  the  Mexican 
government,  his  heirs,  successors  in  interest,  and  assigns ;  that 
the  defendants  and  each  of  them  were,  without  any  right, 
title,  or  interest,  asserting  claims  to  the  lands  included  within 
the  boundaries  of  said  grant  as  thus  confirmed  and  patented. 
The  defendants  in  their  answer,  among  other  defenses,  set  up 
various  patents  from  the  United  States  issued  before  the  orig- 
inal suit,  under  the  various  land  laws  of  the  United  States, 
and  prayed  that  these  titles  be  quieted  as  against  plaintiff. 
The  cause  was  tried  upon  the  issues  thus  presented,  and  judg- 
ment rendered  in  favor  of  the  plaintiff.  From  this  judgment 
the  defendant  R.  R.  Richardson  has  appealed. 

Counsel  for  appellant  has  raised  two  questions  by  his  as- 
signments of  error:  First,  that  the  lower  court  had  no  juris- 
diction over  the  subject  matter  of  the  action ;  second,  that  un- 
der the  provisions  of  the  act  of  Congress  creating  the  court 
of  private  land  claims  appellant's  lands,  having  been  thereto- 
fore patented  by  the  United  States,  were  eliminated  from  the 
grant,  notwithstanding  the  confirmation  of  the  title  by  the 
court  of  private  land  claims  and  the  patent  from  the  govern- 
ment. 

1.  The  question  of  jurisdiction,  whatever  might  otherwise 
have  been  open  to  adjudication  by  us  in  this  respect,  has  been 
definitely  settled  adversely  to  the  contention  of  appellant  by 
the  supreme  court  of  the  United  States  upon  the  second  ap- 
peal in  this  cause.  The  question  of  jurisdiction  was  directly 
decided  in  that  case,  and  this  ruling  has  become  the  law  of 
the  case.  United  States  v.  Camou,  184  U.  S.  572,  22  Sup.  Ct. 
505, 46  L.  Ed.  694 ;  Thompson  v.  Maxwell  Land  Grant  &  R.  Co. 
168  U.  S.  451, 18  Sup.  Ct.  121,  42  L.  Ed.  539 ;  Snyder  v.  Pima 
County,  6  Ariz.  41,  53  Pac.  6. 

2.  The  act  creating  the  court  of  private  land  claims  con- 
ferred upon  it  jurisdiction  in  three  classes  of  cases.  The  first 
class  included  suits  brought  by  claimants  of  Mexican  land 
grants  which,  at  the  time  of  the  passage  of  the  act,  were  un- 
confirmed or  not  otherwise  finally  decided  upon,  and  which 


1 


364  Richardson  v.  Ain&i.  [11  Ariz. 

were  not  already  complete  and  perfected,  to  have  such  grants 
validated  and  confirmed  and  their  boundaries  ascertained 
The  second  class  included  suits  brought  by  claimants  of  grants 
which  had  not  been  acted  upon  by  Congress,  and  which  were 
asserted  to  have  been  complete  and  perfect  at  the  time  of  the 
cession  from  Mexico  to  the  United  States  of  the  territory 
wherein  they  might  lie,  to  have  the  titles  to  such  grants  con- 
firmed and  their  boundaries  ascertained.  As  to  such  latter 
cases  the  act  specifically  provided  that  "confirmation  shall 
be  for  so  much  land  only  as  such  perfected  title  shall  be  found 
to  cover,  always  excepting  any  part  of  such  land  that  shall 
have  been  disposed  of  by  the  United  States,"  etc.  The  third 
class  included  suits  brought  by  the  United  States  against 
claimants  of  grants  who  should  not  voluntarily  apply  to  said 
court  for  the  confirmation  of  said  grants  in  cases  where,  in 
the  opinion  of  the  attorney  general,  the  titles  to  such  grants 
should  be  adjudicated  and  the  boundaries  ascertained. 

Section  14  of  the  act  reads  as  follows:  "That  if  in  an}-  ease 
it  shall  appear  that  the  lands  or  any  part  thereof  decreed  to 
any  claimant  under  the  provisions  of  this  act  shall  have  been 
sold  or  granted  by  the  United  States  to  any  other  person, 
such  title  from  the  United  States  to  such  other  person  shall 
remain  valid,  notwithstanding  such  decree,  and  upon  proof 
being  made  to  the  satisfaction  of  said  court  of  such  sale  or 
grant,  and  the  value  of  the  lands  so  sold  or  granted,  such  court 
shall  render  judgment  in  favor  of  such  claimant  against  the 
United  States  for  the  reasonable  value  of  said  lands  so  sold  or 
grant ed,"  etc. 

The  question  presented  is  whether  said  section  14  applies 
to  those  cases  which,  under  the  provisions  of  the  act,  might 
be  brought  against  grant  claimants  who  might  not  voluntarily 
sue  for  the  confirmation  of  their  titles,  and  whose  titles,  in 
suits  brought  by  the  United  States,  should  be  found  by  the 
court  of  private  land  claims  to  have  been  complete  and  per- 
fect, and  who  should  receive  patents  to  the  lands  included 
within  the  boundaries  of  the  grants  confirmed  to  them.  It 
has  been  held  by  the  supreme  court  of  the  United  States  in 
United  States  v.  Martinez,  184  U.  S.  441,  22  Sup.  Ct.  422,  46 
L.  Ed.  632,  that  said  section  14  of  the  act  does  apply  to  the 
second  class  of  cases  we  have  enumerated,  and  that  one  hold- 
ing a  Mexican  land  grant  by  perfect  and  complete  title,  who 
brought  suit  in  the  court  of  private  land  claims  for  the  con- 
firihiUion  of  his  title,  did  so  upon  the  condition  that,  if  an/ 
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portion  of  such  lands  might  be  found  to  be  sold  or  granted  by 
the  United  States  to  another  person,  the  title  from  the  United 
States  to  such  other  person  should  remain  valid,  and  that  in 
such  case  he  might  obtain  judgment  against  the  United  States 
for  the  value  of  the  land  so  granted.  We  know  of  no  case, 
however,  decided  by  the  supreme  oourt  of  the  United  States, 
or  by  any  federal  or  state  court,  in  which  the  precise  question 
here  presented  has  been  decided. 

The  Secretary  of  the  Interior,  in  the  case  of  Ely's  Admr. 
v.  Magee,  34  L.  D.  506,  has  construed  the  act  as  limiting  the 
application  of  said  section  14  to  cases  of  confirmations  of 
grants  where  the  grant  claimants  have  brought  suit  in  the 
court  of  private  land  claims,  and  as  not.  applying  to  cases  of 
confirmation  of  grants  in  suits  brought  by  the  government 
against  claimants  who  have  not  voluntarily  appeared  in  said 
court  to  obtain  the  benefits  of  the  act.  The  secretary  in  his 
decision  points  out  the  distinction  between  the  two  classes  of 
claimants,  and  applies  to  the  latter  the  doctrine  expressed  in 
Ainsa  v.  New  Mexico  <b  Arizona  Railroad  Company,  supra, 
that  the  private  holder  of  any  complete  and  perfect  grant 
may,  at  his  election,  have  its  validity  determined  as  against 
the  United  States  in  the  court  of  private  land  claims,  but  that 
in  case  he  should  not  so  elect  his  title  will  nevertheless  be 
valid  and  enforceable  in  the  ordinary  courts  of  justice,  and 
under  the  treaty  with  Mexico  he  is  entitled  to  have  his  title 
recognized  in  the  latter  courts  as  the  absolute  owner  in  fee 
of  such  grant.  He  distinguishes  between  the  case  of  one  vol- 
untarily seeking  relief  under  the  act  in  the  court  of  private 
land  claims,  and  the  case  of  one  who  was  brought  into  sueh 
court  at  the  suit  of  the  United  States.  The  reasoning  is  that 
the  claimant  who  chose  to  avail  himself  of  the  act,  and  who 
brought  suit,  was  bound  by  the  terms  imposed,  and  must  be 
held  to  have  accepted  the  condition  that  he  should  not  have 
decreed  to  him,  in  any  such  suit,  land  the  title  to  which  had 
passed  to  other  parties  from  the  United  States.  In  the  latter 
case  the  appearance  of  the  grant  claimant  not  being  volun- 
tary, and  he  not  being  bound  by  the  act  to  invoke  the  aid  of 
the  court  in  the  settlement  and  confirmation  of  his  title,  and 
having  all  the  title  that  was  necessary  to  enforce  his  rights 
as  the  owner  of  the  grant  in  the  ordinary  courts  of  justice, 
the  act  should  not  be  construed  as  intending  that  the  suit 
brought  by  the  United  States  should  operate  arbitrarily  to 
confiscate  his  claim  or  any  portion  thereof  against  his  consent ; 


366  Maconchy  v.  Delehanty.  [U  Ariz. 

that  before  such  a  construction  should  be  given  the  act,  it 
being  in  derogation  of  a  common-law  right,  it  ought  to  clearly 
appear  from  the  statute,  which,  in  such  case,  is  to  be  strictly 
construed. 

The  record  in  this  case  discloses  that  the  court  of  private 
land  claims  did  not  except  the  lands,  or  that  of  any  other  of 
the  defendants  from  its  decree  of  confirmation,  although  by 
the  pleadings  it  appears  that  its  attention  was  called  to  the 
fact  that  titles  had  been  issued  to  portions  of  the  grant  by 
the  United  States  to  said  defendants.  We  infer  from  this, 
therefore,  that  the  court  of  private  land  claims  construed  the 
act  as  did  the  Secretary  of  the  Interior  in  the  Magee  case. 
The  reasoning  of  the  secretary  in  the  latter  case  is  convincing, 
and,  no  other  authority  appearing  to  the  contrary,  we  adopt 
his  construction  of  the  act.  It  follows,  therefore,  that  appel- 
lant's lands  were  not  excepted  from  the  confirmation  of  the 
grant  and  from  the  patent  of  the  government. 

The  judgment  is  therefore  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1027.    Filed  March  27,  1908.] 
[95  Pac.  109.] 

JOHN  ARTHUR  MACONCHY  and  ALEXANDER  KNOX 
McINTIRE,  Assignees  in  Bankruptcy  of  WALTER 
DELEHANTY,  Plaintiffs  and  Appellants,  v.  WALTER 
DELEHANTY  and  MARY  POWER,  Defendants  and 
Appellees. 

1.  Deeds — Foreign — Conveyance. — Comity    will    not    prevail    to    the 

extent  of  giving  effect  to  a  foreign  statutory  conveyance  of  real 
estate. 

2.  Bankruptcy:  —  Foreign —  Assignment  —  Conveyance — Acknowl- 

edgment— Defective.— An  assignment  by  a  bankrupt  in  a  foreign 
bankruptcy  proceeding,  even  though  made  voluntarily,  does  not 
operate  to  convey  real  estate,  situated  in  Arizona,  where  the  assign- 
ment is  not  acknowledged  as  provided  by  the  laws  of  Arizona. 

3.  Probate  Court — Assignment  or  Distributive  Shares — Rev.  Stats. 

Araz.  1901,  par,  1904,  Construed.— Under  paragraph  1904,  supra, 
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authorizing  the  probate  court  to  assign  shares  of  real  estate  only 
to  the  heirs,  or  to  persons  to  whom  they  have  been  "conveyed," 
that  court  has  no  authority  to  assign  the  share  of  an  heir  to  another 
who  does  not  hold  a  valid  "conveyance"  of  title. 

4.  Sams — Same — Bankruptcy — Personal  Estate — Foreign  Assign- 
ment— When  Valid. — While  no  effect  can  be  given  to  an  assign- 
ment of  a  foreign  bankrupt  in  so  far  as  it  affects  real  estate 
because  not  properly  acknowledged,  yet  where  there  are  no  local 
creditors  to  be  protected,  it  is  proper  for  the  probate  court  to 
assign  to  foreign  assignees  of  a  -bankrupt  the  bankrupt's  share  in 
the  personal  property  of  his  deceased  relative. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Reversed  and  remanded. 

Judicial  settlement  of  the  estate  of  P.  J.  Delehanty,  de- 
ceased, in  which  John  A.  Maconchy  and  another,  foreign  as- 
signees in  bankruptcy  of  Walter  Delehanty,  one  of  decedent's 
heirs  at  law  and  next  of  kin,  applied  to  have  his  share  in  such 
estate  set  off  to  them.  From  a  judgment  denying  such  re- 
lief, and  from  an  order  denying  petitioners'  motion  for  a 
new  trial,  they  appeal. 

The  facts  are  stated  in  the  opinion. 

0.  Gibson,  for  Appellants. 

Ben  Goodrich,  for  Appellees. 

CAMPBELL,  J. — It  appears  from  the  petition  filed  in  this 
case  that  in  July,  1904,  P.  J.  Delehanty  died  intestate  in 
Cochise  county,  leaving  an  estate  of  real  and  personal  prop- 
erty. His  heirs  at  law  and  next  of  kin  are  a  sister,  Mary 
Power,  and  a  brother,  Walter  Delehanty.  The  sister  was  ap- 
pointed administratrix  of  the  estate.  On  October  5,  1904, 
the  brother,  then  a  resident  of  Ireland,  was,  upon  a  petition 
of  his  creditors,  adjudicated  a  bankrupt  by  the  high  court  of 
justice  in  Ireland,  king's  bench  division,  in  bankruptcy.  By 
choice  of  the  creditors  John  Arthur  Maconchy  and  Alexander 
Knox  Mclntire  were  appointed  official  assignees  in  bank- 
ruptcy. On  October  25,  1904,  the  bankrupt  executed  an  in- 
strument in  writing  by  which  he  undertook  to  assign  to  the 
said  official  assignees  in  bankruptcy  all  his  share  in  the  real 
and  personal  estate  of  P.  J.  Delehanty,  upon  trust  to  be  held 
by  them  as  such  assignees,  and  to  be  dealt  with  by  them  as  a 
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part  of  the  assets  of  the  bankrupt  and  applied  according  to 
the  course  of  the  court  in  such  case  made  and  provided.  In 
July,  1906,  and  after  more  than  one  year  had  elapsed  from 
the  issuing  of  letters  of  administration  upon  the  estate  of 
P.  J.  Delehanty,  the  official  assignees  filed  their  petition  in 
the  probate  court  of  Cochise  county,  alleging  that  they,  by 
reason  of  the  assignment,  have  become  and  are  entitled  to 
distribution  to  them  of  one-half  of  the  entire  estate  of  the 
deceased  after  the  debts  of  said  deceased  have  first  been  paid 
and  the  expenses  of  administration  deducted,  and  prayed  that 
the  court  ascertain  and  declare  the  rights  of  all  persons  to 
the  estate  and  all  interest  therein,  and  to  whom  distribution 
thereof  should  be  made.  This  proceeding  is  provided  for  in 
paragraphs  1891,  1892,  1893,  and  1894  of  the  Revised  Stat- 
utes of  1901.  Walter  Delehanty  and  Mary  Power,  as  heirs 
and  next  of  kin,  disputed  the  rights  of  the  assignees  upon  the 
ground  that  the  assignment  was  a  proceeding  in  foreign  in- 
voluntary bankruptcy,  and  did  not  operate  to  convey  title  to 
property  in  this  country.  Upon  a  hearing  had  in  the  probate 
court  the  claim  of  the  assignees  to  the  share  of  Walter  Dele- 
hanty was  rejected.  Appeal  was  thereupon  taken  to  the  dis- 
trict court.  At  the  trial  before  a  jury  in  the  district  court 
an  objection  to  the  offer  in  evidence  of  the  assignment  was 
sustained,  and  a  verdict  in  favor  of  Walter  Delehanty  di- 
rected. From  the  judgment  entered  upon  such  verdict,  and 
from  the  order  denying  a  new  trial,  this  appeal  is  brought. 

The  trial  court  sustained  the  objection  to  the  admission  in 
evidence  of  the  assignment  upon  the  ground  that  it  appeared 
therefrom  that  it  was  an  involuntary  assignment  in  bank- 
ruptcy, made  under  the  laws  of  a  foreign  country,  and  there- 
fore did  not  operate  to  convey  title  to  real  and  personal  prop- 
erty in  this  territory.  While  the  assignees  claim  that  neither 
from  the  instrument  itself  nor  by  the  pleadings  is  it  made  to 
appear  that  it  was  not  voluntarily  executed,  we  shall,  for  the 
purposes  of  this  opinion,  treat  it  as  having  been  made  under 
an  order  of  the  foreign  bankruptcy  court,  and  hence  involun- 
tary. Therefore  the  matter  for  our  determination  is  the  effect 
we  will  give  to  a  foreign  involuntary  assignment  in  bank- 
ruptcy upon  property  in  this  territory.  The  question  is  one 
that  has  been  before  the  courts  of  this  country  in  many  cases 
and  from  almost  the  beginning  of  our  national  existence.  The 
English  rule  is  to  give  full  effect  to  such  transfers  of  per- 
sonal property,  but  as  early  as  1809  Chief  Justice  Marshall, 
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in  Harrison  v.  Sierry,  5  Cranch  (U.  S.),  289,  3  L.  Ed.  104, 
held  that  the  bankrupt  law  of  a  foreign  country  could  not 
operate  a  legal  transfer  of  property  in  this  country.  Chan- 
cellor Kent,  in  Holmes  v.  Remsen,  4  Johns.  Ch.  (N.  T.)  460, 
8  Am.  Dec.  581,  followed  the  English  rule,  holding  the  assign- 
ment valid,  even  as  against  domestic  creditors.  Holmes  v. 
Bemsen  was  disapproved  in  AbraJiam  v.  Plestoro,  3  Wend. 
(N.  Y.)  538,  20  Am.  Dec.  742,  and  in  Willitts  v.  Waite,  25  N. 
T.  577,  and  it  has  been  the  almost  universal  holding  of  the 
courts  that  ex  proprio  vigore  the  assignment  has  no  extrater- 
ritorial effect.  The  most  recent  expression  on  the  subject  by 
the  supreme  court  of  the  United  States  is  in  Security  Trust 
Company  v.  Dodd,  Mead  &  Co.,  173  U.  S.  624,  19  Sup.  Ct. 
545,  43  L.  Ed.  835,  where,  after  a  discussion  as  to  the  effect 
to  be  given  to  voluntary  or  common-law  assignments,  it  is 
said:  "But  the  rule  with  respect  to  statutory  assignments  is 
somewhat  different.  While  the  authorities  are  not  altogether 
harmonious,  the  prevailing  American  doctrine  is  that  a  con- 
veyance under  a  state  insolvent  law  operates  only  upon  prop- 
erty within  the  territory  of  that  state,  and  that  with  respect 
to  property  in  other  states  it  is  given  only  such  effect  as  the 
laws  of  such  state  permit,  and  that,  in  general,  it  must  give 
way  to  claims  of  creditors  pursuing  their  remedies  there.  It 
passes  no  title  to  real  estate  situated  in  another  state.  Nor, 
as  to  personal  property,  will  the  title  acquired  by  it  prevail 
against  the  rights  of  attaching  creditors  under  the  laws  of  the 
state  where  the  property  is  actually  situated." 

In  nearly  all  of  the  cases  in  which  the  question  has  arisen 
the  rights  of  attaching  creditors  have  been  involved.  Here 
no  such  rights  are  involved.  The  contest  is  entirely  between 
the  bankrupt  and  his  assignees.  No  case  has  been  brought 
to  our  attention  in  which  effect  has  been  refused  the  assign- 
ment of  personal  property  where  it  did  not  deprive  creditors 
pursuing  their  rights  in  the  local  forum  of  a  security,  or  vio- 
late the  public  policy  of  the  state.  Where  effect  is  given,  it 
is  not  upon  the  theory  that  the  assignment  operates  to  convey 
the  title,  but  is  given  under  the  general  rule  of  comity.  Oakey 
v.  Bennett,  11  How.  33,  13  L.  Ed.  593 ;  Willitts  v.  Waite, 
supra;  Happy  v.  Prickett,  24  Wash.  290,  64  Pac.  528.  Pro- 
fessor Minor,  in  his  recent  work  on  Conflict  of  Laws,  at  page 
322,  thus  states  the  principle:  "But  it  does  not  follow,  be- 
cause ex  proprio  vigore  the  assignment  has  no  extraterritorial 
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effect,  that  no  such  effect  is  under  any  circumstances  to  be 
accorded  it.  On  the  contrary,  except  with  respect  to  land, 
the  general  rule  of  comity  is  to  recognize  the  title  conferred 
by  the  lex  domicilii  upon  the  assignee  in  every  state  where  the 
insolvent's  property  may  be  located,  save  only  where  the  in- 
terests of  the  forum  or  of  creditors  require  that  it  be  disre- 
garded. Hence,  if  the  case  does  not  affect  creditors  in  the 
forum,  but  merely  relates  to  the  title  of  the  assignee  and  his 
right  to  collect  and  sue  for  debts  due  the  insolvent,  the  trans- 
fer to  the  assignee  under  the  lex  domicilii  is  sustained."  Ac- 
cording to  all  the  authorities,  however,  comity  will  not  prevail 
to  the  extent  of  giving  effect  to  a  foreign  statutory  convey- 
ance of  real  estate.  We  need  not  pursue  the  reasons  for  this 
here,  because  the  instrument  before  us,  even  if  it  was  volun- 
tarily executed,  does  not  operate  to  convey  real  estate,  since  it 
is  not  acknowledged  as  provided  by  our  statute.  Leuns  v. 
Herrera,  10  Ariz.  74,  85  Pac.  245,  affirmed  on  appeal  by  the 
supreme  court  of  the  United  States,  208  U.  S.  309,  28  Sup. 
Ct.  412,  52  L.  Ed.  506.  Paragraph  1904,  Revised  Statutes  of 
1901,  authorizes  the  probate  court  to  assign  shares  of  real  es- 
tate only  to  the  heirs,  or  to  persons  to  whom  they  have  "con- 
veyed"; and  that  court  has  no  authority  to  assign  the  share 
of  an  heir  to  another  who  does  not  hold  a  valid  convevance 
of  the  title.  Martinovich  y.  Marsicano,  137  Cal.  354,  70  Pac 
459;  In  re  Ryder's  Estate,  141  Cal.  371,  74  Pac.  993. 

While  no  effect  can  be  given  the  assignment  so  far  as  the 
real  estate  is  concerned,  we  see  no  reason  why  effect  should 
not  be  given  to  it  so  far  as  it  relates  to  the  distributive  share 
of  personalty.  There  are  no  local  creditors  to  be  protected. 
No  policy  of  this  territory  will  thus  be  violated.  On  the  con- 
trary, we  think  such  action  will  conform  to  the  present  policy 
of  the  country,  since,  by  the  national  bankruptcy  act,  our 
citizens,  upon  being  adjudged  bankrupts,  are  required  to  ex- 
ecute to  their  trustees  transfers  of  all  their  property  in  foreign 
countries  (c.  5,  sec.  7,  Act  July  lv1898,  c.  541.  30  Stat. 
548  [U.  S.  Comp.  Stats.  1901,  p.  3425] ) ;  and  we  thus  seek. 
through  the  comity  of  foreign  nations,  to  secure  for  the  cred- 
itors of  our  bankrupts  the  rights  asked  by  the  assignees  here. 

We  think,  for  the  foregoing  reasons,  that  the  trial  court 
erred  in  refusing  to  admit  the  assignment  in  evidence,  and  in 
denying  the  motion  for  a  new  trial.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 
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[Civil  No.  1028.    Filed  March  27,  1908.]  ' 

[95  Pac.  119.] 

A.  SANDOVAL  and  P.  SANDOVAL,  Defendants  and  Appel- 
lants, v.  EPES  RANDOLPH,  Plaintiff  and  Appellee. 

1.  Pleading — Objections    to    Pleadings — Waiver— Failure    to    De- 

mur.— Where   no    general    demurrer   was    interposed   to    the    com- 
plaint in  the  trial  court  prior  to  the  trial,  no  error  was  committed, 
in  permitting  the  case  to  go  to  trial. 

2.  Appeal — Record— Objections  to  Pleadings. — Where  the  record  on 

appeal  discloses  that  the  complaint  is  not  sufficient  to  support  a 
judgment,  the  judgment  rendered  thereon  constitutes  fundamental 
error,  for  which  the  judgment  will  be  reversed  in  the  appellate 
court,  though  the  point  is  not  raised  by  appellant. 

3.  Action — Nature    op   Action — Fraud    or    Money   Received — Com- 

plaint.— A  complaint  charged  that  defendants  agreed  as  agents 
for  plaintiff  to  buy  a  certain  mine  at  the  lowest  possible  price,  x 
that  defendants  as  such  agents  purchased  the  mine,  and  with  in- 
tent to  deceive  and  defraud  claimed  to  have  paid  therefor  $20,000 
in  American  gold,  when,  in  fact,  they  only  paid  $20,000  in 
Mexican  silver,  and  that  plaintiff,  relying  on  defendants'  state- 
ments, paid  defendants  $20,000  in  American  gold  for  a  conveyance 
of  the  mine;  that  at  the  date  when  defendants  paid  the  sum  of 
$20,000  in  Mexican  silver  to  the  owners  of  the  mine  such  amount  was 
worth  $9,600  American  gold,  and  no  more,  by  reason  of  which 
defendants  became  indebted  to  plaintiff  in  the  sum  of  $10,400 
gold,  no  part  of  which  they  had  paid,  though  often  requested 
so  to  do.  Held,  that  the  complaint  stated  a  sufficient  cause 
of  action  for  money  had  and  received,  and  not  an  action  for 
damages  for  fraud,  and  that  the  allegations  of  fraud  should  be 
therefore  rejected  as  surplusage. 

4.  Venue — Transitory  Action — Money  Received. — An  action  against 

certain  agents  for  money  had  and  received  is  transitory,  and  may 
be  brought  in  any  jurisdiction  where  the  defendants  can  be  served 
with  process. 

5.  Pleading — Amendment — Discretion. — It  is  within  the  sound   dis- 

cretion of  the  trial  court  to  permit  or  refuse  an  amendment  to  the 
pleadings  after  the  trial  has  begun. 

6.  Appeal — Discretion — Review. — Refusal  of  the  trial  court  to  permit 

a  trial  amendment  in  the  exercise  of  discretion  will  not  be  reviewed 
on  appeal,  unless  it  is  plainly  shown  that  the  court's  discretion  has 
been  abused. 

7.  Limitation  op  Actions — Laws  op  1903,  No.  16,  op  Ariz.  Construed — 

Reliep  prom  Fraud— Statutes — Application. — Laws  of  1903,  No. 
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16,  barring  actions  to  obtain  relief  from  fraud  after  one  year  frca 
the  discovery  of  the  acts  constituting  the  fraud,  applies  only  to 
actions  to  obtain  equitable  relief,  based  wholly  on  fraud  and  is 
which  no  relief  can  be  granted  unless  fraud  ia  proved,  and  has  no 
application  to  an  action  for  money  had  ana  received  against  pliii- 
tiff'fl  agents  to  compel  a  return  of  money  furnished  to  them  wLid 
they  had  not  used  for  the  purpose  intended. 

8.  Appeal — Review — Prejudice. — Defendants  were   not  prejudiced  by 

the  court's  refusal  to  permit  a  trial  amendment  pleading  limiutkua, 
where  the  action  was  not  barred  under  the  statute  sought  to  be 
pleaded. 

9.  Same — Findings. — The  supreme  court  will  not  disturb  findings  of 

fact  of  the  trial  court  based  on  conflicting  evidence,  where  they  ire 
supported  by  any  substantial  testimony. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Santa  Cru*. 
Frederick  S.  Nave,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

A.  Orfila,  and  Eb.  Williams,  for  Appellants. 

If  the  appearance  of  the  defendants  by  their  demurrer  and 
answer  be  construed  to  confer  jurisdiction  upon  their  persons, 
it  doe*  not  confer  jurisdiction  of  the  subject  matter,  especially 
where  the  objection  is  pointed  out  in  their  demurrer,  and  even 
if  they  were  to  consent,  jurisdiction  would  not  be  conferred; 
and  again,  if  it  appears  from  the  record  that  the  court  is 
without  authority  to  take  cognizance  of  the  subject  matter  of 
the  suit,  jurisdiction  is  not  conferred  by  failure  to  demur; 
and  if  the  objection  is  not  raised  by  the  parties,  it  becomes 
the  duty  of  the  court  to  take  notice  of  the  want  of  juris- 
diction of  its  own  motion,  and  where  no  jurisdiction  of  the 
subject  matter  exists,  the  appellate  court  cannot  properly 
consider  any  other  question  raised.  6  Ency.  of  PI.  &  Pr.  374; 
8  Ency.  of  PI.  &  Pr.  173 ;  12  Ency.  of  PI.  &  Pr.  190.  men 
for  any  cause  a  court  has  no  jurisdiction  of  the  subject  mat- 
ter of  an  action,  neither  an  appearance  and  consent  by  the 
parties,  nor  pleadings  to  the  merits  and  going  to  trial  will  give 
jurisdiction.  12  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  301,  and 
numerous  cases  therein  cited.  Want  of  jurisdiction  either  of 
the  person  or  subject  matter  appearing  on  the  face  of  the 
record  can  be  taken  advantage  of  at  any  time  and  in  any 
court,  where  the  conclusiveness  of  the  judgment  or  decree  is 
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the  subject  of  judicial  inquiry.  WaK  v.  Wall,  123  Pa.  545, 
10  Am.  St.  Rep.  549,  16  Atl.  598.  The  court  abused  its  dis- 
cretion in  denying  defendant's  application  for  leave  to  amend 
their  answer  by  setting  up  the  statute  of  limitations.  See 
Eev.  Stats.  1901,  par.  1288 ;  Bliss  on  Code  Pleading,  sec.  430. 
Courts  are  more  liberal  to  the  defendants  in  regard  to  the 
time  when,  amendments  should  be  made,  for  the  reason 
that  the  plaintiff  may  have  a  nonsuit,  and  bring  a  new  action, 
while*  the  defendant  would  forever  lose  the  benefit  of  his  de- 
fenses, and  it  was  so  held  for  the  same  reason  at  common  law. 
Story's  Equity  Pleading,  sees.  897-905.  "Statutes  of  amend- 
ments are  remedial  in  character,  and  are  to  be  construed  and 
applied  liberally  in  favor  of  the  privilege  of  amending."' 
Perrin  v.  MMory  Commercial  Co.,  8  Ariz.  407,  76  Pac.  47G ; 
Consolidated  Canal  Co.  v.  Peters,  5  Ariz.  80,  46  Pac.  74.  Sec- 
tion 1288  of  the  Revised  Statutes  of  Arizona  uses  the  language, 
"at  any  stage  of  the  action,"  which  means  the  same  as  "on" 
the  trial.  And  "on"  the  trial  means  before  the  close  of  it. 
Frmklin  Fire  Ins.  Co.  v.  Findlay,  6  Whart.  483,  37  Am.  Dec. 
430. 

Eugene  S.  Ives,  S.  L.  Pattee,  and  S.  V.  McClure,  for  Ap- 
pellee. 

The  limitation  attempted  to  be  invoked  has  no  application 
in  this  case.  This  action  is  based  upon  a  violation  of  a  duty 
which  the  agents  owed  to  their  principal,  the  gravamen  of 
which  is  the  breach  of  the  contract  of  agency.  An  intent  to 
deceive,  though  unnecessarily  alleged,  is  wholly  immaterial. 
The  foundation  of  the  action  is  the  rule  of  law  that  an  agent 
may  not  profit  by  dealing  with  the  subject  matter  of  the 
agency,  and  if  he  does  so,  -the  profit  belongs  to  the  principal, 
regardless  of  the  intent  or  motive  of  the  agent.  Bain  v. 
Brown,  56  N.  T.  285;  Crump  v.  Ingersoll,  44  Minn.  84,  46 
N.  W.  141 ;  Borebeck  v.  Van  Eaton,  90  Iowa,  82,  57  N.  W. 
694.  This  rule  is  stated  and  the  authorities  compiled  in  1 
American  and  English  Encyclopedia  of  Law,  second  edition, 
1071-1073.  An  action  for  relief  on  the  ground  of  fraud  must 
be  based  wholly  on  fraud,  in  order  that  the  running  of  the 
statute  of  limitations  may  date  from  the  discovery  of  the 
fraud.  The  statute  has  no  application  to  an  action  based  on 
a  violation  of  a  duty  imposed  by  contractual  relations,  or  to 
a  case  where  the  fraud  is  merely  collateral  to  the  cause  of 
action,  or  where  the  cause  of  action  is  complete  without  f  raudj 
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notwithstanding  unnecessary  averments  of  fraud  in  the  com- 
plaint. 25  Cyc.  1183;  Frishmuth  v.  Farmers9  Loan  &  Trutt 
Co.,  107  Fed.  169,  46  C.  C.  A.  222 ;  Seitz  v.  Seitz,  59  App.  Div. 
150,  69  N.  Y.  Supp.  170. 

If  a  defendant  be  served  with  process  within  the  territorial 
jurisdiction  of  a  court  of  general  jurisdiction,  which  has  juris- 
diction of  causes  of  action  of  a  transitory  character,  the  power 
of  the  court  to  proceed  to  adjudication  is  unquestioned,  irre- 
spective of  the  residence  of  the  parties,  except  in  the  few  cases, 
not  here  involved,  where  jurisdiction  may  be  declined  in  the 
exercise  of  discretion,  and  regardless  of  where  the  cause  of 
action  arose.  McKenna  v.  Fisk,  1  How.  (U.  S.)  241,  248,  11 
L.  Ed.  117 ;  East  Tennessee  etc.  R.  R.  Co.  v.  Kennedy,  83  Ala. 
462,  3  Am.  St.  Rep.  755,  3  South.  852 ;  Allen  v.  C  as  pari,  80 
Me.  234,  6  Am.  St.  Rep.  178,  14  Atl.  12 ;  12  Eney.  of  PL  k 
Pr.  137  and  notes.  And  even  where  both  parties  are  non- 
residents and  the  cause  of  action  arises  out  of  the  jurisdiction, 
the  court  has  jurisdiction  if  the  cause  of  action  is  transitory 
in  its  nature.  And  jurisdiction  of  the  person  may  be  acquired 
by  service  of  process  within  the  territorial  jurisdiction  of 
the  court.  Roberts  v.  Dunsmuir,  75  Cal.  203,  16  Pac.  782; 
Roberts  v.  Knight,  7  Allen,  449;  Cofrode  v.  Circuit  Judge. 
79  Mich.  332,  44  N.  W.  623,  7  L.  R.  A.  511 ;  Eingartner  v. 
Illinois  Steel  Co.,  94  Wis.  70,  59  Am.  St.  Rep.  859,  68  N.  W. 
664,  34  L.  R.  A.  503 ;  12  Ency.  of  PI.  &  Pr.  145.  That  the 
right  to  be  sued  in  any  particular  county  or  district  is  a  mere 
personal  privilege  of  the  defendant,  which  does  not  go  to  the 
jurisdiction  of  the  court  over  either  the  subject  matter  or  the 
person  of  the  defendant,  is  well  settled.  Central  Trust  Co. 
v.  McGeorge,  151  U.  S.  129,  14  Sup.  Ct.  286,  38  L.  Ed.  98; 
Southern  Express  Co.  v.  Todd,  56  Fed.  104,  5  C.  C.  A.  432 ; 
Grove  v.  Grove,  93  Fed.  865,  870;  Masterson  v.  Cunniff,  58 
Tex.  472;  Willis  v.  White  (Tex.  Cr.  App.),  29  S.  W.  818; 
Gulf  C.  &  S.  F.  Ry.  Co.  v.  Foster  (Tex.  Cr.),  44  S.  W.  198; 
22  Ency.  of  PL  &  Pr.  815.  Such  objection  is  not  presented 
by  a  demurrer  on  the  ground  that  the  court  has  not  jurisdic- 
tion of  the  person  of  the  defendant.  Such  a  demurrer  pre- 
sents only  the  question  whether  a  defendant  is  such  a  person 
as  can  be  subjected  to  the  jurisdiction  of  the  court,  and  not 
whether  the  suit  is  brought  in  the  wrong  county.  Reynolds 
v.  La  Crosse  etc.  Co.,  10  Minn.  (144)  178 ;  Robinson  v.  National 
Stock  Yard  Co.,  12  Fed.  361,  20  Blatchf.  513;  Sanipoli  v. 
Pleasant  Valley  Coal  Co.,  31  Utah,  114,  86  Pac.  865;  Con- 
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tinental  etc.  Co.  v.  Jones,  31  Utah,  403,  88  Pac.  229.  The  ob- 
jection that  the  suit  was  brought  in  the  wrong  district  or 
county,  being  a  mere  personal  privilege  of  the  defendant,  may 
b«  waived,  and  is  waived  by  a  general  appearance  or  by  .an- 
swering to  the  merits.  Southern  Express  Co.  v.  Todd,  56 
Fed.  106 ;  St.  Louis  etc.  By.  Co.  v.  McBride,  141  U.  S.  127, 
11  Sup.  Ct.  982,  35  L.  Ed.  659 ;  Hodge  v.  Sawyer,  85  Me.  285, 
27  Atl.  153.  A  demurrer  on  the  ground  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defendant  is  in  itself  a 
general  appearance.  Reynolds  v.  La  Crosse  etc.  Co.,  10  Minn. 
(144)  178. 

DO  AN,  J. — An  action  was  brought  in  the  district  court  of 
Santa  Cruz  county  by  the  appellee  against  the  appellants  for 
a  sum  of  money  alleged  to  have  been  paid  by  the  appellee  and 
his  assignor,  L.  Lindsay,  to  the  appellants,  for  the  purchase 
of  the  San  Francisco  mine,  in  the  state  of  Sonora,  Republic 
of  Mexico,  by  the  appellants  as  the  agents  of  the  appellee  and 
his  assignor,  Lindsay.  From  a  decision  for  the  plaintiff,  the 
defendants  appealed. 

The  facts  found  by  the  trial  court,  before  whom  the  case 
was  tried  without  a  jury,  are  as  follows:  "In  or  about  the 
spring  of  1905  the  defendants  A.  Sandoval  and  P.  Sandoval 
entered  into  a  certain  agreement  with  the  plaintiff  and  one 
Lycurgus  Lindsay,  whereby  the  defendants  agreed  that  they, 
on  behalf  of  the  said  plaintiff  and  the  said  Lindsay,  would 
undertake  to  purchase  for  them  a  certain  mining  claim  called 
the  '  San  Francisco  mine, '  in  the  Altar  mining  district,  in  the 
state  of  Sonora,  Republic  of  Mexico,  at  the  lowest  possible 
price.  Thereafter  the  said  defendants,  in  pursuance  of  such 
agreement,  and  on  behalf  of  the  said  Lindsay  and  this  plain- 
tiff, did  purchase  the  said  mining  claim  from  the  owners 
thereof  for  the  full  consideration  of  $20,000,  Mexican  silver, 
and  that  the  defendant  P.  Sandoval,  as  copartner  of  the  de- 
fendant, A.  Sandoval,  did  thereupon  obtain  a  deed  of  the  said 
mining  claim  from  the  original  owners  thereof,  and  did  pay 
therefor  the  sum  of  $20,000,  Mexican  silver,  and  no  more; 
and  the  said  defendants  did  thereupon,  and  in  further  pur- 
suance of  said  agreement,  procure  the  said  P.  Sandoval  to 
convey  the  said  mining  claim  to  one  H.  S.  MacKay,  who  was 
the  agent  of  the  plaintiff  and  of  the  said  Lindsay;  and  the 
said  Lindsay  and  the  plaintiff  in  pursuance  of  said  agreement, 
and  in  the  belief  that  the  defendants  had  paid  for  the  said 
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mine  the  said  sum  of  $20,000,  American  gold,  did  pay  to  the 
defendants  the  said  sum  of  $20,000,  American  gold.  The 
plaintiff  and  the  said  Lindsay  paid  the  said  sum  of  $20,000 
in  gold  in  three  separate  installments,  the  last  thereof  being 
paid  on  the  twenty-fifth  day  of  May,  1906,  in  the  sum  of 
$12,000,  American  gold.  The  said  sum  of  $20,000  Mexican 
silver  paid  by  the  defendants  to  the  original  owners  of  the 
said  mining  claim  was  worth  in  American  gold  the  sum  of 
$10,000  at  the  time  the  said  payments  were  made.  The  said 
Lycurgus  Lindsay  prior  to  the  commencement  of  this  action 
duly  assigned  his  claim  against  the  defendant  arising  out  of 
the  aforesaid  transaction  to  the  plaintiff  for  a  valuable  con- 
sideration.'  * 

The  first  error  assigned  by  the  appellant  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  is  subject  to  a  general  demurrer.    No  general  de- 
murrer was  interposed  in  the  lower  court  prior  to  the  trial; 
hence  no  error  was  committed  by  the  trial  court  in  permitting- 
the  case  to  come  to  trial.    It  would  be  error  to  render  a  judg- 
ment on  a  complaint  so  fatally  defective  as  to  be  insufficient 
to  support  a  judgment,  but  such  error  is  not  assigned.     How- 
ever, if  the  record  should  disclose  that  the  complaint  was  not 
sufficient  to  support  a  judgment,  the  rendition  of  a  judg- 
ment thereon  would  constitute  fundamental  error  as  manifest 
in  the  record,  and  the  judgment  would  be  reversed  in  the  ap- 
pellate court,  even  if  the  point  was  not  raised  by  the  appel- 
lant.   It  is  urged  by  the  appellant  that  this  is  an  action  for 
fraud,  and,  inasmuch  as  the  complaint  does  not  contain  the 
allegations  of  facts  constituting  fraud  that  are  essential  in  a 
complaint  for  fraud,  it  fails  for  that  reason  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    We  cannot  agree  with 
the  counsel  for  the  appellant  that  the  action  is  one  of  fraud. 
It  is  true  that  the  complaint  contains  the  words  "with  intent 
to  deceive  and  defraud,"  but,  in  addition  to  this  charge,  the 
complaint  alleges  (omitting  the   part  not  pertinent   to   this 
question) :  "The  defendants  agreed,  as  agent  for  Lindsay  and 
the  plaintiff,  ...  to  buy  a  certain  mine  for  the  use  and  ben- 
efit of  the  said  Lindsay  and  the  plaintiff  at  the  lowest  possible 
price.  .  .  .  That  thereafter  .  .  .  the  said  defendants  did  .  .  . 
as  agents  as  aforesaid  .  .  .  purchase  said  claim  .  .  .  and  pay 
therefor  the  sum  of  $20,000,  Mexican  silver,  .  .  .  and   the 
owners  of  said  qjaim  did  .  .  .  convey  the  said  claim  to  the 
defendants  .  .  .  and  the  said  conveyance  was  accepted  by  the 
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said  defendants  for  the  use  and  benefit  of  the  said  Lindsay 
and  the  plaintiff.  .  .  .  That  the  defendants  .  .  .  did  report 
to  Lindsay  and  the  plaintiff  that  they  had  agreed  to  pay  the 
owners  of  said  mine  $20,000  American  gold  therefor,  and  said 
%  gum  was  the  lowest  sum  for  which  they  cotfld  purchase  the 
same  from  said  owners,  and  that  Lindsay  and  the  plaintiff, 
relying  upon  said  statements  of  defendants,  did  pay  to  the 
said  defendants  the  sum  of  $20,000,  American  gold.  .  .  . 
That  at  the  date  when  the  defendants  paid  the  said  sum  of 
$20,000  Mexican  silver  to  the  owners  of  said  claim  the  said 
$20,000  Mexican  silver  was  worth  the  sum  of  $9,600,  gold,  and 
no  more,  and  that,  by  reason  of  the  foregoing  facts,  the  de- 
fendants became  indebted  to  the  said  Lindsay  and  the  plain- 
tiff in  the  sum  of  $10,400,  gold,  and  that  they  have  not  paid 
the  same,  or  any  part  thereof,  though  often  requested  so  to 
do."  The  facts  thus  alleged  in  the  complaint  are  sufficient 
to  constitute  a  cause  of  action  without  the  necessity  of  alleg- 
ing fraud.  That  being  the  case,  the  allegation  of  fraud  that 
the  appellant  characterizes  as  defective  and  insufficient  having 
been  pleaded  as  matter  of  inducement  only  is  immaterial,  and 
may  be  treated  as  surplusage,  and  the  complaint,  independent 
thereof,  is  fully  sufficient  to  sustain  an  action  of  debt  for 
money  had  and  received. 

Another  error  assigned  is  that  the  court  erred  in  overruling 
the  demurrer  of  the  defendants.  This  demurrer  was  urged 
upon  the  ground  that  the  court  had  no  jurisdiction  over  the 
persons  of  the  defendants  or  the  subject  matter  of  the  action. 
The  record  shows  jurisdiction  over  the  persons  of  the  defend- 
ants acquired  both  by  service  of  the  summons  and  the  copy 
of  the  complaint,  and  by  a  general  appearance  entered  by 
their  answer  filed  February  12,  1908.  As  to  the  jurisdiction 
of  the  court  over  the  subject  matter,  this  is  a  transitory  ac- 
tion, and  may  be  brought  in  any  county  where  the  defendants 
can  be  served  with  process.  In  Mostyn  v.  Fabrigas,  1  Cowp. 
161,  it  is  held  that,  if  A  becomes  indebted  to  B  in  Paris,  an 
action  may  be  maintained  against  A  in  England,  if  he  is  there 
found.  And  in  this  case  Lord  Mansfield  said:  "Any  action 
which  is  transitory  may  be  laid  in  any  county  in  England, 
though  the  matter  arises  beyond  the  seas."  This  doctrine  in 
respect  to  transitory  actions  has  been  repeatedly  affirmed  in  the 
courts  of  the  United  States.  McKenna  v.  Fish,  1  How.  (U.  S.) 
241,  11  L.  Ed.  117;  Mitchell  v.  Harmony,  13  How.  (U.  S.) 
115,  14  L.  Ed.  75.    At  the  conclusion  of  the  plaintiff's  evi- 
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dence,  the  defendants  asked  leave  to  file  an  amended  answer, 
setting  up  the  statute  of  limitations.  The  plaintiff  refused 
consent  to  the  amendment,  and  the  court  denied  the  applica- 
tion. This  denial  is  assigned  by  the  appellant  as  error.  After 
the  trial  of  a  case  has  begun,  the  court  may,  in  its  sound  dis- 
cretion, permit  or  refuse  an  amendment  to  the  pleadings. 
This  action,  like  any  other  that  rests  in  the  discretion  of  th« 
trial  court,  will  not  be  reviewed  on  appeal  unless  it  is  plainly 
shown  that  the  lower  court  has  abused  its  discretion.  United 
States  v.  Atherton,  102  U.  S.  372,  26  L.  Ed.  213.  The  statute 
sought  to  be  pleaded  by  the  proposed  amendment  was  the 
limitation  provided  by  Act  16,  Laws  of  1903.  The  actions 
barred  under  this  statute  by  the  lapse  of  more  than  one  year 
from  the  discovery  of  the  acts  constituting  the  fraud  are  those 
brought  to  obtain  equitable  relief,  which  are  based  wholly  on 
fraud,  and  in  which  no  relief  can  be  granted  unless  fraud  be 
proven.  This  action  is  not  a  bill  in  equity  for  relief  on  the 
ground  of  damage  from  fraud,  but  is  a  suit  at  law  to  recover 
money  alleged  to  have  been  advanced  to  defendants  as  agents 
to  pay  the  price  of  a  mine  purchased  by  them  for  plaintiff 
and  Lindsay  as  principal.  The  complaint  alleges  that  $20,000 
«:old  was  furnished  defendants,  and  only  $9,600  was  paid  by 
them,  whereby  they  became  indebted  to  the  plaintiff  in  the 
sum  of  $10,400,  gold,  which  was  not  applied  to  the  purpose 
for  which  it  was  furnished,  and  remained  in  their  hands,  the 
property  of  their  principals.  Before  application  to  amend 
was  made,  it  was  established  by  undisputed  evidence  that  of 
the  money  furnished  defendants,  $12,000,  which  included  all 
the  excess  over  the  price  actually  paid  (for  which  excess  this 
action  was  brought),  was  furnished  in  May,  1906.  No  cause 
of  action  arose  prior  to  the  receipt  of  the  money  by  defend- 
ants, May  25,  1906.  This  action  was  begun  on  the  twenty- 
sixth  day  of  November,  1906,  six  months  after  the  statute 
began  to  run.  Consequently  it  is  apparent  that  in  refusing 
to  permit  the  defendants  to  amend,  and  plead  the  statute  of 
limitations,  the  court  deprived  them  of  no  defense. 

The  appellant  assigned  as  error  the  findings  of  fact  and 
conclusions  of  law  of  the  trial  court.  The  evidence  is  con- 
flicting. There  is  abundant  testimony  to  warrant  the  findings 
of  the  court.  It  is  the  rule  that  the  appellate  court  will  not 
disturb  the  findings  of  fact  of  the  trial  court  based  upon  con- 
flicting evidence  when  they  are  supported  by  any  substantial 
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testimony.  The  conclusions  of  law  expressed  by  the  trial 
court  are  proper,  in  connection  with  the  facts  as  found. 

The  appellee  calls  attention  to  section  23,  chapter  74,  page 
131,  Laws  of  1907,  Territory  of  Arizona,  and  urges  the  en- 
forcement of  the  penalty  therein  provided.  We  do  not  as- 
sume the  responsibility  of  holding  that  the  appellant  was  in 
this  case  actuated  in  taking  the  appeal  solely  by  the  desire  to 
delay,  and  therefore  will  not  impose  the  penalty. 

The  judgment  of  the  trial  court  is  affirmed. 

KENT,  0.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1029.    Piled  March  27,  1908.] 
[94  Pac  1125.] 

ANGELAS  DIAS  DE  HANSEN  et  al.,  Petitioners,  v.  DIS- 
TRICT COURT  OP  THE  SECOND  JUDICIAL  DIS- 
TRICT OP  THE  TERRITORY  OP  ARIZONA,  IN  AND 
FOR  THE  COUNTY  OP  COCHISE,  Respondent. 

1.  Practice — Appeal — What  Orders   Appealable — Eminent  Domain 

— Order  for  Possession  Pending  Proceedings — Rev.  Stats.  Ariz. 
1901,  par.  1214,  Construed. — Paragraph  1214,  9upraf  sets  out  all 
orders  of  the  courts  that  may  be  appealed  from,  and  does  not  in- 
clude therein  an  order  granting  possession  in  condemnation  pro- 
ceedings on  the  payment  of  certain  money  in  the  court  or  the 
giving  of  a  bond  for  the  benefit  of  the  land  owner,  and  such 
order  is  therefore  not  directly  appealable. 

2.  Certiorari — Scope — Jurisdiction — Eminent    Domain — Rev.    Stats. 

Ariz.  1901,  par.  2453,  Construed. — Where,  under  paragraph  2453, 
authorizing  an  order  granting  the  immediate  possession  of  property 
sought  to  be  condemned  upon  the  making  of  a  deposit  in  the 
court  or  the  giving  of  a  bond,  such  an  order  was  made,  which 
order  was  attacked  as  unconstitutional,  certiorari  is  the  proper  pro- 
ceeding to  have  such  order  reviewed. 

3.  Eminent   Domain — Compensation   not  Required   Before   Taking 

if  Adequately  Provided  for. — While  it  is  essential  in  eminent 
domain  condemnation  proceedings  that  compensation  shall  be  ade- 
quately .  provided  for  before  a  taking,  there  is  no  constitutional 
requirement  that  a  payment  of  compensation  for  property  taken 
'  under  the  rights  of  eminent  domain  must  be  made  at  the  time  of, 
or  prior  to,  the  taking. 
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4.  &▲!£»— R*v.    Btats.    Ariz.    1901,    pa*.    2453,    Heu>    Ukookstttu- 
tional— United  States  Constitution,  Fifth  Amindment,   Co»- 
8TBUED. — Paragraph  2453,  supra,  provides  that  at  any  trm«  after 
filing  a  complaint  to  condemn  real  estate  plaintiff  may   make  ap- 
plication   for    an    order    to    take    immediate    possession     of    the 
property  sought  to  be  condemned;   that  thereupon  the  court  shall 
hear  testimony  as  to  the  probable  damages  to  the  owner,  and  mar 
direct  that  "on  the  deposit  of  such  sums  of  money   as   the  court 
or  judge  may  direct,  or  the  execution  of  such  undertaking  for  the 
payment  thereof  upon  the  final  judgment  of  the  action  aa  shall 
be  approved  by  such    court    or    judge,  the  plaintiff  shall    have 
the  possession  and  full  use  of  the  parcels  of  land  as  described  in 
such  order  for  all  purposes  as  herein  specified,  and  that  all  moneys 
paid  in  shall  be  held  by  the  clerk  subject  to  the  judgment  upon 
the  trial  of  the  action  in  regular  course.     Held,  that  such  statute 
contemplates  by  its  terms  no   protection  for  the   property   owner 
for  payment  upon  any  other  final  judgment  than  a  final  judgment 
of  condemnation  fixing  the  amount  of  damages,  and  contemplates 
no  compensation  for  the  owner  in  ease  the  land  should  not  ulti- 
mately be  condemned,  and  inasmuch  as  the  owner  of  the  property 
who  has  been  deprived  of  immediate  possession  pending  condemna- 
tion proceedings  is  entitled,  in  the  event  of  abandonment  or  failure 
of  the  proceedings,  to  compensation  based  on  the  rental  value  of 
the  property,  though  no  act  of  injury  was  done  thereto,  is  there- 
fore unconstitutional  as  authorizing  the  taking  of  private  property 
for  public  uses  without  just  compensation. 

CERTIORARI  on  petition  of  Angelas  Dias  de  Hansen  and 
others  to  review  an  order  permitting  immediate  possession  of 
certain  property  sought  to  be  condemned  for  a  public  road. 
Demurrer  on  petition  overruled.    Order  annulled. 

The  facts  are  stated  in  the  opinion. 

W.  B.  Cleary,  for  Petitioners. 

Certiorari  is  the  proper  remedy.  The  order  in  this  case  did 
not  actually  or  in  effect  determine  the  action,  being  a  mere 
intermediate  or  interlocutory  order  granting  possession  of  the 
premises  sought  to  be  condemned,  pending  the  action,  and  was 
therefore  not  appealable.  It  did  not  prevent  judgment  being 
taken  by  either  party  to  the  suit,  and  cannot  be  construed 
as  a  final  order  or  final  judgment  to  bring  it  within  the  stat- 
utes allowing  appeals.  See  Spicer  v.  Simms,  6  Ariz.  349,  57 
Pac.  610;  Putnam  v.  Putnam,  2  Ariz.  259,  14  Pac.  356 ;  Cobre 
Grande  Copper  Co.  v.  Greene,  8  Ariz.  101,  68  Pac.  524.  "An 
order  or  judgment  which  does  not  put  an  end  to  the  action, 
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but  leaves  something  farther  to  be  done,  before  the  rights  of 
the  parties  are  determined,  is  interlocutory  and  not  final,  and 
is  nonappealable."  Eageman  v.  Moore,  2  Colo.  App.  83,  29 
Pac.  1014;  Dusing  v.  Nelson,  7  Colo.  184,  2  Pac.  922.  Also 
see  section  2464  of  our  statutes  relative  to  eminent  domain 
defining  the  final  order  in  condemnation  proceedings,  and 
California  Pac.  R.  R.  Co.  v.  Central  Pac.  R.  R.  Co.,  47  Cal. 
528.  The  court  had  no  jurisdiction  to  make  the  order,  as  sec- 
tion 2453  is  in  contravention  of  article  5  of  the  constitution 
of  the  United  States.  It  assumes  to  justify  the  taking  of  pri- 
vate property  for  public  use  without  just  compensation.  It 
does  not  provide  adequate  provision  for  compensation  in  that 
said  bond,  in  case  no  final  judgment  is  ever  had,  does  not 
afford  defendants  in  condemnation  any  redress  or  right  of 
action  thereon,  as  final  judgment  may  never  be  obtained,  and 
without  such  no  action  could  be  maintained  on  the  bond.  See 
Davis  v.  San  Lorenzo  R.  R.  Co.,  47  Cal.  517,  a  case  directly 
in  point.  The  cases  cited  by  the  respondent  from  the  United 
States  supreme  court  bear  out  our  contention  in  this  matter, 
in  that  all  of  them  distinctly  state  the  law  to  be  that  adequate 
provision  for  the  compensation  must  be  made.  Section  2453 
is  in  contravention  of  the  fundamental  law  that  the  payment 
of  the  compensation  must  precede  or  accompany  the  taking 
of  the  land.  San  Francoco  v.  Scott,  4  Cal.  114;  Oillian  v 
Hutchinson,  16  Cal.  155;  Lamb  v.  Schottler,  54  Cal.  327 
Weyl  v.  Sonoma  Valley  R.  R.  Co.,  69  Cal.  206,  10  Pac.  510 
Porter  v.  Pac.  Coast  R.  R.  Co.  (Cal.),  18  Pac.  428;  Tripp  v 
Overocker,  7  Colo.  72, 1  Pac.  697 ;  Curran  v.  Shattuck,  24  Cal 
434 ;  State  ex  rel.  Smith  v.  King  Co.,  26  Wash.  278,  66  Pac 
385 ;  Oliver  v.  Union  Post  &  W.  P.  R.  R.  Co.,  83  Ga.  258,  9 
S.  E.  1086 ;  Fisher  v.  District  Court,  4  Ariz.  256,  36  Pac.  176. 

Herring,  Sorin  &  Ellinwood,  for  Respondent. 

Certiorari  is  not  the  proper  remedy,  under  section  432,  Re- 
vised Statutes  of  1901.  Territory  ex  rel.  Price  v.  Doanf  7 
Ariz.  93,  60  Pac.  894;  subdivision  2  of  paragraph  1214,  Re- 
vised Statutes  of  1901,  and  the  following  cases  construing  sub- 
division 2  of  section  3069,  Revised  Statutes  of  Wisconsin, 
from  which  the  last-cited  paragraph  was  taken:  Wisconsin 
Central  R.  Co.  v.  Cornell  University,  49  Wis.  162,  5  N.  W. 
331 ;  Wisconsin  Central  R.  Co.  v.  Cornell  University,  52  Wis. 
538,  8  N.  W.  491 ;  Milwaukee  &  Northern  R.  Co.  v.  Strange, 
63  Wis.  178,  23  N.  W.  432. 
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Section  2453,  Revised  Statutes  of  1901,  is  not  unconstitu- 
tional. The  fundamental  law  is  not  that  the  payment  of  the 
compensation  must  precede  or  accompanying  the  taking  of 
the  land,  as  petitioner  claims.  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.  S.  641,  10  Sup.  Ct.  965,  34  L.  Ed.  302; 
Sweet  v.  Rechel,  159  U.  S.  380,  16  Sup.  Ct.  43,  40  L.  Ed. 
197 ;  Backus  v.  Fort  Street  Union  Depot  Co.,  169  U.  S.  557, 13 
Sup.  Ct.  445,  42  L.  Ed.  858 ;  Williams  v.  Parker,  188  U.  S. 
491,  23  Sup.  Ct.  440,  47  L.  Ed.  562. 

NAVE,  J. — Cochise  county  brought  suit  under  the  eminent 
domain  law  in  the  district  court  of  Cochise  county  to  con- 
demn certain  land  belonging  to  petitioners  for  use  as  a  pub- 
lic road.  Paragraph  2453,  Revised  Statutes  of  1901,  provides 
that  at  any  time  after  filing  the  complaint  to  condemn  real 
estate  the  plaintiff  may  make  application  to  the  court  for  an 
order  permitting  him  to  take  immediate  possession  of  the  prop- 
erty sought  to  be  condemned ;  that  thereupon  the  court  shall 
hear  testimony  as  to  the  probable  damages  to  each  owner,  and 
may  direct  that  "upon  the  deposit  of  such  sums  of  money  as 
the  court  or  judge  may  direct,  or  the  execution  of  such  under- 
takings for  the  payment  thereof  upon  final  judgment  in  the 
action  as  shall  be  approved  by  such  court  or  judge,  the  plain- 
tiff shall  be  let  into  the  possession  and  full  use  of  the  parcels 
of  land  as  described  in  such  order  for  all  the  purposes  as 
therein  specified.  All  moneys  paid  in  under  the  provisions  of 
this  section  shall  be  deposited  with  the  clerk  and  be  by  him 
held  subject  to  the  judgment  upon  trial  of  the  action  in  reg- 
ular course.  And  all  undertakings  executed  hereunder  shall 
be  made  payable  to  the  clerk  of  said  court  for  the  use  and 
benefit  of  the  several  parties  in  interest."  An  order  of  im- 
mediate possession  was  made  in  that  suit  pursuant  to  these 
provisions.  Thereupon  the  petitioners  obtained  from  this 
court  a  writ  of  certiorari  to  review  the  jurisdiction  of  the  dis- 
trict court  to  make  such  an  order.  The  petitioners  contend 
that  the  granting  of  such  an  order  is  violative  of  the  fifth 
amendment  to  the  constitution  of  the  United  States  prohibit- 
ing the  taking  of  private  property  for  public  use  without  just 
compensation.  The  writ  was  issued,  and  a  return  has  been 
made.  Respondent,  appearing  by  the  attorneys  for  the  con- 
demnor, asked  leave  to  file  a  demurrer  to  the  petition  to  be 
considered  by  us  prior  to  the  consideration  of  the  return. 
This  leave  was  granted.     Inasmuch  as  the  facts  disclosed  in 
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the  return  support  the  allegations  of  the  petition  in  the  mat- 
ter which  we  shall  consider,  we  do  not  need  to  segregate  in 
our  opinion  the  consideration  of  the  demurrer  and  the  return, 
except  to  the  extent  of  disposing  of  respondent's  contention 
that  petitioners  have  mistaken  their  remedy,  and  that  they 
should  have  appealed  from  the  order.  Without  attempting 
to  determine  to  what  extent,  if  any,  the  right  of  appeal  has 
been  enlarged  by  the  revision  of  paragraphs  593  and  846,  Re- 
vised Statutes  of  1887,  into  paragraphs  1214  and  1493,  Re- 
vised Statutes  of  1901  (History  Co.  v.  Dougherty,  3  Ariz.  392, 
29  Pac.  649;  Spicer  v.  Simms,  6  Ariz.  347,  57  Pac.  610),  it  is 
sufficient  to  point  out  that  the  order  of  immediate  possession 
provided  for  by  paragraph  2453  is  not  such  an  order  as  is  any 
of  those  enumerated  in  paragraph  1214,  and  therefore  un- 
questionably not  directly  appealable.  If  the  statute  is  uncon- 
stitutional, the  court  was  without  jurisdiction  to  enter  the 
order.  An  inquiry  into  the  jurisdiction  is  properly  procured 
through  the  agency  of  this  writ.  Fisher  v.  District  Court,  4 
Ariz.  254,  36  Pac.  176 ;  California  Pac.  R.  R.  Co.  v.  Central 
Pac.  R.  R.  Co.,  47  Cal.  528. 

Petitioners  contend  that  payment  of  compensation  for  prop- 
erty taken  under  the  right  of  eminent  domain  must  be  made 
at  the  time  of  or  prior  to  the  taking,  although  the  constitu- 
tional amendment  does  not  so  require  in  terms.  This  conten- 
tion is  adversely  determined  by  decisions  of  the  supreme  court 
of  the  United  States.  Cherokee  Nation  v.  Southern  Kan.  R. 
Co.,  135  U.  S.  641,  10  Sup.  Ct.  965,  34  L.  Ed.  295 ;  Backus  v. 
Depot  Co.,  169  U.  S.  557,  18  Sup.  Ct.  445,  42  L.  Ed.  853 ; 
Sweet  v.  Rechel,  159  U.  S.  380,  16  Sup.  Ct.  43,  40  L.  Ed.  188 ; 
Williams  v.  Parker,  188  U.  S.  491,  23  Sup.  Ct.  440,  47  L.  Ed. 
559.  However,  it  is  an  essential  (as  is  repeatedly  recognized 
in  the  opinions  in  the  cases  just  cited)  that  compensation  shall 
be  adequately  provided  for  before  a  taking.  This  remands  us 
to  the  consideration  of  the  next  contention — that  paragraph 
2453  does  not  require  or  contemplate  such  adequate  provision. 

The  disposition  to  be  made  of  such  money  as  may  be  de- 
posited with  the  court  under  the  provisions  of  this  paragraph 
is  not  explicitly  clear;  nor  is  the  scope  of  the  undertakings 
which  may  be  made  in  lieu  of  the  deposit  of  cash  thus  clear. 
The  statute  predicates  the  order  of  possession  "upon  the  de- 
posit of  such  sums  of  money  as  the  court  or  judge  may  direct 
or  the  execution  of  such  undertakings  for  the  payment  thereof 
upon  final  judgment  in  the  action  as  shall  be  approved  by  such 
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court  or  judge."  The  amount  of  money  or  the  penalty  of 
the  undertaking  manifestly  bears  a  relation  to  the  ''probable 
damages"  which  shall  have  been  ascertained  by  the  court's 
inquiry.  Apparently  the  damages  concerning  which  the  court 
must  inquire  are  those  to  accrue  by  reason  of  the  permanent 
taking  of  the  property  sought  to  be  condemned.  The  money 
is  to  be  held  "subject  to  the  judgment  upon  the  trial."  The 
undertaking  is  for  payment  of  the  money  "upon  final  judg- 
ment." Provision  in  terms  is  not  made  for  the  protection 
of  the  property  owner  in  the  event  that  the  land  should  not 
ultimately  be  condemned.  That  such  possibility  is  not  mere 
idle  conjecture,  but  substantial,  and  a  menace  to  the  rights 
of  the  property  holder,  is  sufficiently  illustrated  by  the  aban- 
donment of  proceedings  by  condemnors  disclosed  in  Kennedy 
v.  Indianapolis,  103  U.  S.  599,  26  L.  Ed.  550 ;  Eureka  etc.  R. 
Co.  v.  McOrath,  74  Cal.  49,  15  Pac.  360 ;  Vilhac  v.  S.  &  I.  R. 
Co.,  53  Cal.  208.  If  during  possession  under  the  authority  of 
an  order  made  pursuant  to  this  statute  the  condemnor  shall 
have  destroyed  trees,  made  excavations,  removed  stone  and 
timber,  or  otherwise  have  damaged  the  property,  how  shall 
the  owner  be  compensated  if  the  property  be  not  ultimately 
condemned  t  Even  if  no  active  injury  were  done  to  the  prop- 
erty, the  property  owner  would  be  entitled  to  compensation 
based  upon  the  rental  value  of  the  property  in  the  event  of 
the  abandonment  or  failure  of  the  proceedings.  It  is  con- 
tended  by  respondent  that  the  discontinuance  of  the  con- 
demnation proceedings  by  a  voluntary  nonsuit  or  a  dismissal 
would  be  a  final  judgment  within  the  meaning  of  the  statute. 
"We  do  not  so  understand  the  statute.  We  cannot  construe 
it  as  contemplating  by  its  terms  protection  for  the  property 
owner  for  payment  upon  any  other  final  judgment  than  a  final 
judgment  of  condemnation  fixing  the  amount  of  the  damages. 
The  portions  of  the  statute  which  we  have  summarized  seem 
to  contemplate  no  other  conclusion  of  the  action  than  an  assess- 
ment of  damages  and  a  final  judgment  of  condemnation ;  nor 
are  these  supplemented  elsewhere. 

The  exercise  of  the  power  of  eminent  domain  being  essen- 
tially destructive  of  private  rights,  subordinating  them  to  the 
public  interest,  the  fundamental  guaranty  of  just  compensa- 
tion must  be  secured  scrupulously.  One  who  is  to  be  deprived 
of  his  property  must  be  secure,  not  merely  in  payment  of  his 
damages  in  the  event  of  its  permanent  taking,  but  in  com- 
pensation for  the  loss  resulting  from  the  taking  if  that  prove 
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to  be  but  temporary.  This  contingency  is  provided  for  in 
paragraph  2465  under  which  possession  may  be  taken  by  the 
condemnor  after  trial  and  judgment  pending  an  appeal.  The 
condemnor  is  there  required  to  pay  into  court  "the  full 
amount  of  the  judgment  and  such  further  sum  as  may  be  re- 
quired by  the  court  as  a  fund  to  pay  any  further  damages 
and  costs  that  may  be  recovered  in  such  proceedings,  as  well 
as  all  damages  that  may  be  sustained  by  the  defendant,  if  for 
any  cause  the  property  shall  not  be  finally  taken  for  a  public 
use."  Paragraph  2453  does  not  afford  this  protection,  where- 
fore a  taking  under  its  terms  is  violative  of  the  fifth  amend- 
ment as  petitioners  have  contended;  and  the  statute,  in  so 
far  as  it  provides  for  such  taking,  is  void.  Davis  v.  San 
Lorenzo  R.  Co.,  47  Cal.  517 ;  In  re  St.  Lawrence  &  A.  R.  Co., 
133  N.  Y.  278,  31  N.  B.  218. 

It  follows  that  the  order  of  the  district  court  granting  im- 
mediate possession  was  without  jurisdiction.  The  demurrer 
to  the  petition  is  overruled,  and  the  order  is  annulled. 

SLOAN  and  CAMPBELL,  JJ.,  concur.  KENT,  C.  J.,  dis- 
sents. 


[Civil  No.  1030.    Hied  March  27,  1908.] 
[94  Pac.  1122.] 

WILLIAM  WALTON,  Defendant  and  Appellant,  v.  P.  J. 
McKINNEY,  Plaintiff  and  Appellee. 

1.  Specific  Performance — Grounds — Contract — Repudiation  of  Ven- 
dee — Effect. — A  contract  to  purchase  land  provides  that  the  ven- 
dor should  give  a  good  and  sufficient  warranty  deed  and  furnish  an 
abstract  showing  a  perfect  title  to  the  property.  The  vendee  made 
a  cash  payment  of  $500  and  later,  under  the  terms  of  the  contract, 
tendered  the  balance  of  the  purchase  money  but  refused  to  accept 
the  deeds  and  abstract  offered,  on  the  ground  that  the  title  was  de- 
fective; whereupon  the  vendor  attempted  to  rescind  and  brought 
ejectment  for  the  possession  of  the  property  which  was  in  the  ven- 
dee, to  which  action  defendant  filed  a  cross-complaint,  asking  for 
specific  performance  of  the  contract.  In  the  course  of  the  trial  the 
vendee  discovered  that  the  defect  in  the  title  was  a  mere  equity, 
and  then  and  there  tendered  the  purchase  price  in  open  court,  to 
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take  the  title  which  the  vendor  had,  which  offer  was  refused  hy  the 
vendor.  Held,  that  inasmuch  as  time  was  not  of  the  essence  of  the 
contract,  and  the  contract  had  been"  partially  performed  by  the  put 
payment,  and  it  was  in  the  power  of  the  vendor  to  make  a  good 
title,  the  vendee  was  strictly  within  his  rights  in  refusing  to  accept 
a  defective  title,  and  was  not  in  default,  and  could  waive  the  de- 
fective title  and  accept  whatever  title  the  vendor  had,  and  was  en- 
titled to  a  specific  performance  of  the  contract. 

2.  Specific  Pkbto&mancx — Defense — Appreciation  in  Value  or  Paop- 
ebty. — Where  suit  was  brought  to  specifically  enforce  a  contract  in 
the  conveyance  of  land,  payments  having  been  delayed  because  the 
vendor  did  not  furnish  a  perfect  title,  it  is  no  defense  that  si  we 
the  contract  was  entered  into  the  property  has  greatly  appreciate! 
in  value,  where  the  payments  were  not  delayed  from  motives  of 
speculation. 

8.  Appeal  and  Ebbob  —  Reversal  —  Rendition  op  Judgment  —  Ret. 
Stats.  Ariz.  1901,  par.  1591,  Construed. — Paragraph  1591,  s%pi% 
directly  provides  that  where,  on  a  reversal  of  a  cause,  there  is  so 
matter  of  fact  to  be  ascertained  or  damages  to  be  assessed,  and  tie 
matter  to  be  decreed  is  certain,  judgment  will  be  rendered  by  the 
appellate  court. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed,  and  judgment  rendered 

The  facts  are  stated  in  the  opinion. 

A.  C.  Baker,  and  Walter  Bennett,  for  Appellant. 

In  this  case  not  only  was  Walton  a  bona  fide  occupant  of 
the  land,  but  he  was  a  vendee  in  possession  and  not  in  de- 
fault. He  was  ready  and  willing  and  able  to  perform  all 
the  conditions  of  his  contract.  It  was  the  vendor  McKinney 
who  was  in  default  for  failure  to  furnish  Walton  with  a  good 
title  to  the  premises,  and  in  such  case  the  authorities  are  unani- 
mous that  ejectment  cannot  be  maintained  against  the  ven- 
dee in  possession  who  is  not  in  default.  10  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  497 ;  Schoolfield  v.  Rhodes,  82  Fed.  153,  27 
C.  C.  A.  95 ;  Rose  v.  Perkins,  98  Mo.  253,  11  S.  W.  622 ;  De 
Bernardi  v.  McElroy,  110  Mo.  650,  19  S.  W.  626 ;  Gibbs  v. 
Sidlens,  48  Mo.  237 ;  Glascock  v.  Robards,  14  Mo.  350,  55  Am. 
Dec.  108;  Fvlkerson  v.  Brownie,  69  Mo.  371;  Love  v.  Wat- 
kins,  40  Cal.  547,  6  Am.  Rep.  624 ;  Downer  v.  Richardson,  9 
Vt.  377;  Mack  v.  Dailey,  67  Vt.  90,  30  Atl.  686.  "  Where  a 
vendee  is  in  possession  of  land  under  an  executory  contract, 


March,  1908.]  Walton  v.  McKinney.  387 

notice  to  quit  will  be  insufficient  where  it  appears  that,  at 
the  time,  the  vendor,  on  account  of  defective  title,  is  unable 
to  perform  on  his  part,  and  before  the  vendee  can  be  ousted 
from  his  legal  possession  in  an  action  of  ejectment,  it  is  neces- 
sary for  the  plaintiff  to  notify  him  that  he  has  full  title  to 
the  premises  and  can  perform  on  his  part  and  make  a  demand 
for  payment."  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  499; 
Getty  v.  Peters,  82  Mich.  661,  46  N.  W.  1036,  10  L.  R.  A.  465. 
We  think  there  can  be  no  question  that  the  obligation  entered 
into  by  McKinney  to  furnish  Walton  with  a  perfect  title  could 
only  be  discharged  by  performance  or  by  a  waiver  by  Walton, 
and  that  obligation  rested  on  McKinney  at  the  time  of  the 
trial,  when  Walton  in  open  court  waived  full  performance  and 
offered  to  accept  partial  performance,  and  he  cannot  be  denied 
that  partial  performance  because  he  had  before  refused  to 
accept  it.  Harrigan  v.  McAleese  (Pa.),  16  Atl.  31;  Saldutti 
v.  Flynn,  72  N.  J.  Eq.  157,  65  Atl.  246;  Haffey  v.  Lynch,  14S 
N.  T.  241,  38  N.  E.  298. 

Increase  in  the  value  of  the  land  is  no  reason  for  denying 
specific  performance,  even  if  the  delay  is  caused  by  the  plain- 
tiff, if  such  delay  is  not  unreasonable  or  in  bad  faith.  Harris 
v.  Greenleaf,  117  Ky.  817,  79  S.  W.  267 ;  Franklin  Tel  Co.  v. 
Harrison,  145  U.  S.  459,  12  Sup.  Ct.  900,  36  L.  Ed.  776 ; 
Willard  v.  Taylor,  8  Wall.  (U.  S.)  557,  19  L.  Ed.  501. 
« 

Armstrong  &  Lewis,  for  Appellee. 

Walton  had  gone  into  possession  under  a  contract  which  did 
not  give  him  the  right  thereto,  and,  repudiating  McKinney 's 
title,  refused  either  to  pay  or  surrender  possession.  He  had 
a  duty  to  perform  under  the  contract  even  though  McKinsey's 
title  was  imperfect,  i.  e.,  either  to  rescind,  or  offer  to  rescind 
and  restore  possession,  or,  if  he  chooses  to  retain  possession 
under  the  contract,  to  pay  the  purchase  money  and  interest, 
according  to  the  contract.  Gales  v.  McLean,  70  Cal.  42,  11 
Pac.  489-492;  Taft  v.  Kessel,  16  Wis.  273.  "But  if  after 
maturity  of  the  purchase  money  the  vendor  tenders  a  deed 
and  demands  payment,  which  the  vendee  refuses  to  make,  or 
if  the  vendee  has  abandoned  the  purchase  and  repudiates  the 
title  of  his  vendor,  in  such  case  the  vendee  forfeits  the  benefit 
of  the  contract,  and  he  cannot  avail  himself  of  it  as  a  defense 
to  an  action  of  ejectment  by  his  vendor."  Hicks  v.  Lovellf 
64  Cal.  20,  49  Am.  Sep.  679,  27  Pac.  942.    That  an  action  in 
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ejectment  would  lie,  see  Worley  v.  Netkercoft,  91  CaL  512, 25 
Am.  St.  Rep.  209,  27  Pac.  767 ;  Rhorer  v.  BUa,  83  Cal.  54, 23 
Pac.  274. 

Where  a  person  who  contracts  to  buy  land  refuses  to  accept 
a  warranty  deed  when  tendered  on  account  of  an  alleged  de- 
fect in  the  title,  he  cannot  subsequently,  while  the  alleged 
defect  exists,  maintain  an  action  for  specific  performance  on 
a  demand  and  refusal  to  convey.  Qoldthwait  ▼.  Lynch,  9 
Utah,  186,  33  Pac.  699 ;  Long  v.  Miller,  46  Minn.  13,  48  N.  W. 
409;  Milmoe  v.  Murphy,  65  N.  J.  Bq.  767,  56  AtL  292;  RAey 
v.  Allen,  71  Kan.  625,  81  Pac.  186. 

SLOAN,  J. — The  appellee,  P.  J.  McKinney,  brought  suit  in 
ejectment  in  the  court  below  against  appellant,  William  Wal- 
ton, to  recover  possession  of  the  property  described  as  the 
southeast  one-quarter  and  the  east  one-half  of  the  northeast 
one-quarter  of  the  northeast  one-quarter  of  section  3,  town- 
ship 1  north,  range  2  east,  Gila  and  Salt  River  base  and  me- 
ridian, containing  sixty  acres  of  land,  together  with  three- 
fourths  of  water  right  No.  175  in  the  Grand  Canal  attached  to 
said  land,  also  a  certain  lateral  ditch  and  sixty  shares  in  the 
Appropriators'  Canal  Company  attached  to  said  land.  The 
appellant,  Walton,  filed  his  answer  to  the  complaint,  which 
contained  a  general  demurrer,  a  general  denial,  and  a  cross- 
complaint.  The  cross-complaint  set  forth  that  a  contract. for 
the  sale  of  the  premises  in  question  was  entered  into  between 
the  parties  to  the  suit  on  the  fifth  day  of  April,  1906,  wherein 
McKinney  agreed  to  sell  the  property  described  in  the  com- 
plaint, and,  in  addition,  sixty  shares  of  the  Salt  River  Valley 
Water  Users'  Association,  for  the  consideration  of  $6,000,  to 
be  paid  on  or  before  the  first  day  of  May,  1906,  and  to  execute 
and  deliver  to  Walton  a  good  and  sufficient  warranty  deed  to 
said  property,  and  to  furnish  to  Walton  an  abstract  of  title 
showing  perfect  title  to  the  same  upon  Walton's  demand  being 
made  therefor  on  or  before  said  first  day  of  May,  1906,  and 
wherein  Walton  agreed  to  pay  $500  at  the  time  of  the  execu- 
tion of  the  contract,  and  the  remainder  of  the  purchase  price 
on  or  before  said  first  day  of  May,  1906,  upon  the  execution 
and  delivery  of  said  deed  and  the  furnishing  by  McKinney 
of  said  abstract  of  title  showing  perfect  title  to  said  property. 
It  is  further  alleged  in  the  cross-complaint  that  said  cash  pay- 
ment of  $500  was  paid  by  Walton  at  the  time  of  the  execution 
of  the  contract,  and  that  thereupon  he  entered  into  posses- 
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sion  of  said  property  with  the  knowledge  and  consent  of  Mc- 
Kinney, made  valuable  improvements  thereon,  and  thereafter 
remained  ready  and  willing  at  all  times  to  perform  his  part 
of  the  contract.  It  is  further  alleged  in  the  cross-complaint 
that  McKinney  failed  to  carry,  out  and  perform  his  part  of 
the  contract,  in  that  he  neglected  and  refused  to  execute  and 
deliver  to  Walton  the  deed  called  for  in  the  agreement,  and 
failed  to  furnish  him  an  abstract  of  title  to  said  real  estate 
showing  perfect  title  to  the  same  in  McKinney,  although  it 
was  within  the  power  of  said  McKinney  to  perfect  the  title 
to  said  premises  and  carry  out  the  terms  of  said  contract. 
The  cross-complaint  prayed  for  specific  performance  of  the 
agreement,  or,  if  that  be  found  impossible  of  performance, 
damages  for  such  nonperformance.  The  cause  was  tried  to 
the  court  at  the  October,  1906,  term,  and  judgment  and  decree 
entered  for  the  appellant  upon  the  cross-complaint.  Subse- 
quently a  new  trial  was  granted,  and  the  cause  retried  at  the 
April,  1907,  term,  and  judgment  entered  for  the  appellee  for 
the  immediate  possession  of  the  premises  described  in  the  com- 
plaint upon  the  payment  by  the  appellee  to  appellant,  within 
ten  days  from  the  date  of  the  judgment,  of  the  sum  of  $216. 
From  this  judgment  Walton  has  appealed. 

The  facts  are  few,  and  for  the  most  part  ^incontroverted. 
It  is  admitted  that  the  agreement  set  forth  in  the  cross-com- 
plaint of  Walton  was  entered  into,  and  that  under  it  Wal- 
ton made  a  cash  payment  of  $500,  entered  into  possession  of 
the  premises,  and  made  valuable  improvements  thereon.  It 
further  appears  that  Walton,  before  the  first  day  of  May, 
1906,  was  ready,  able  and  willing  to  pay  the  balance  of  the 
purchase  price  du$  upon  the  execution  and  delivery  to  him 
of  the  deed  called  for  in  the  agreement  with  the  abstract  of 
title  showing  perfect  title  to  said  premises  in  McKinney,  and 
demanded  of  McKinney  that  he  execute  and  deliver  to  him 
such  deed  and  abstract  of  title ;  that  thereupon  McKinney  ten- 
dered to  Walton  a  deed  to  the  premises  described  and  set  forth 
in  the  agreement,  save  and  except  no  mention  was  made 
therein  of  the  sixty  shares  of  the  Salt  River  Valley  Water 
Users'  Association,  and  at  the  same  time  tendered  an  abstract 
of  title  which  failed  to  show  a  perfect  legal  and  recorded  title 
to  said  premises  in  McKinney ;  that  thereupon  Walton  refused 
to  take  such  title  as  shown  by  said  abstract  to  be  in  McKin- 
ney ;  that  after  May  1, 1906,  McKinney  offered  to  execute  and 
deliver  to  Walton  a  warranty  deed  to  said  premises,  and  to 
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execute  a  bond  to  said  Walton  securing  said  title,  pending  the 
perfection  of  the  same  by  McKinney ;  that  Walton  thereupoi 
refused  said  deed  and  bond,  and  refused  to  pay  the  balance 
of  the  purchase  price ;  that  on  the  sixteenth  day  of  July,  1906, 
McKinney  tendered  to  Walton  such  warranty  deed  with  the 
abstract  of  title  showing  a  release  of  a  mortgage  shown  by 
said  abstract  to  be  a  lien  upon  said  premises,  and  demanded 
payment  of  the  remainder  of  the  purchase  price.  Thereupon 
Walton  refused  to  accept  said  abstract  and  deed,  and  refused 
to  pay  the  balance  of  the  purchase  price,  but  thereupon  ten- 
dered to  McKinney  the  sum  of  $5,500,  and  demanded  a  good 
and  sufficient  warranty  deed  to  the  premises,  together  with  an 
abstract  of  title  showing  a  perfect  title  in  McKinney.  Mc- 
Kinney thereupon  refused  to  execute  any  other  or  different 
deed,  or  furnish  any  other  or  different  abstract,  but  offered  to 
return  to  Walton  the  $500  paid  by  him  on  the  purchase  price, 
less  the  rental  value  of  the  premises  for  the  time  Walton  had 
been  in  possession  thereof,  and  demanded  possession  of  the 
premises.  Upon  Walton's  refusal  to  comply  with  the  latter 
demand  McKinney  brought  this  suit.  It  is  admitted  that  at 
the  time  suit  was  brought  McKinney  did  not  have  a  perfect 
legal  title  to  the  premises,  in  that  the  abstract  showed  that  the 
title  at  one  time  stood  in  the  name  of  one  D.  D.  Crabb  who. 
at  the  time  of  the  purchase  of  the  land  in  controversy,  was  a 
married  man,  but  who,  at  the  time  he  conveyed  the  premises 
to  McKinney,  was  a  widower;  that  the  community  interest  of 
Crabb 's  wife  descended  at  her  death  to  two  minor  children. 
It  further  appears  that  the  land  in  controversy  has  greatly 
appreciated  in  value  since  the  date  of  the  contract.  Upon 
the  first  trial  it  was  developed  that  the  community  interest  of 
Crabb's  wife,  which  descended  to  her  children,  was  a  mere 
equity  of  comparatively  little  value.  Upon  the  discovery  of 
this  fact  Walton  in  open  court  offered  to  pay  the  full  pur- 
chase price  of  the  premises,  with  interest  from  July,  1906,  and 
to  take  such  title  as  McKinney  had  in  the  premises.  The  rec- 
ord also  discloses  that  Walton  has  made  this  tender  good  since 
that  date. 

There  are  a  number  of  assignments  of  error  made  by  coun- 
sel for  appellant  in  their  brief.  In  our  view  of  the  case  it  is 
unnecessary  to  consider  any  but  the  general  assignment,  which 
raises  the  question  whether  or  not  Walton,  under  the  facts 
in  the  case,  was  entitled  to  a  conveyance  from  McKinney  of 
the  premises  in  controversy  upon  the  payment  by  him  of  the 
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remainder  of  the  purchase  price  named  in  the  contract.  In 
viewing  the  contract  between  McKinney  and  Walton  two 
things  are  apparent:  First,  that  time  is  not  of  its  essence; 
second,  that  upon  payment  by  Walton  of  $500  it  became  par- 
tially performed  on  his  part,  and  was  not  therefore  wholly  ex- 
ecutory. It  is  manifest  also  that  the  conduct  of  Walton  in 
refusing  to  accept  the  deed  proffered  by  McKinney,  in  the 
face  of  the  concededly  defective  title,  was  well  within  his 
rights.  Only  one  circumstance  could  in  any  event,  under  the 
agreement,  justify  McKinney  in  not  fully  performing  his 
agreement,  and  that  would  be  his  inability,  through  no  fault 
of  his,  to  so  perform  it.  So  long  as  it  was  within  his  power 
to  perform,  and  Walton  stood  ready,  able  and  willing  to  do 
the  things  required  of  him,  McKinney  could  not  rescind.  It 
is  also  clear  that,  so  long  as  he  was  not  in  default,  Walton  had 
a  right  to  waive  any  defect  in  the  title,  and,  upon  tender  of 
the  balance  of  the  purchase  price  due  McKinney,  to  lawfully 
demand  the  conveyance  of  the  property. 

The  case  is  to  be  distinguished  from  one  where  there  is  an 
agreement  for  the  sale  of  land  wholly  executory,  and  the  ven- 
dor tenders  a  warranty  deed,  and  there  is  no  specific  agree- 
ment to  furnish  an  abstract  of  title  with  the  deed  showing  a 
good  title  in  the  vendor.  In  such  a  case,  the  agreement  being 
unilateral,  equity  will  not  decree  a  specific  performance.  The 
refusal  by  the  vendee  to  accept  such  a  deed  will  then  be  re- 
garded as  a  rescission  of  the  agreement.  Ooldthwait  v.  Lynch, 
9  Utah,  186,  33  Pac.  699 ;  Meidling  v.  Trefz,  48  N.  J.  Eq.  639, 
23  Atl.  824.  Where  a  vendee,  with  full  knowledge  of  the 
facts  bearing  upon  the  title  of  his  vendor,  declines  to  accept 
a  warranty  deed  to  the  land  agreed  to  be  conveyed  in  a  uni- 
lateral contract,  and  refuses  to  pay  the  purchase  price,  he 
rescinds  the  agreement,  and  he  cannot  thereafter  recall  his 
rescission  and  demand  a  conveyance  from  his  vendor  of  such 
title  as  the  latter  may  possess.  Riley  v.  Allen,  71  Kan.  625, 
81  Pac.  186.  Where  there  has  been  no  such  definite  and  final 
election  with  the  full  knowledge  of  the  facts  on  the  part  of 
the  vendee,  and  the  agreement  is  one  which  has  been  partially 
performed,  the  rule  is  quite  otherwise. 

The  case  of  Saldutti  v.  Flynn,  72  N.  J.  Eq.  157,  65  Atl.  246, 
is  in  point.  The  facts  in  that  case  were  that  Flynn  agreed 
to  convey  land  free  from  encumbrance  to  Saldutti,  who  at 
the  time  the  contract  was  entered  into  paid  part  of  the  pur- 
chase price.    Flynn  tendered  to  Saldutti  a  deed,  which  the 
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latter  refused,  because  it  was  not  executed  by  Flynn's  wife. 
There  were  Negotiations  between  the  parties,  pending  which 
Flynn  and  his  wife  conveyed  the  land  to  other  parties.  It 
was  held  that  equity  would  enforce  specific  performance  of 
the  contract  at  the  suit  of  Saldutti  against  Flynn  and  hh 
grantees,  notwithstanding  it  appeared  that  Flynn  9s  wife  ha<I 
not  acknowledged  the  agreement  to  sell,  and  hence  was  not 
bound  to  convey,  and  that  therefore  Flynn  had  tendered  by 
his  deed  all  that  Saldutti  could  require  of  him.  In  the  de- 
cision the  vice-chancellor  used  this  language:  "A  vendor  is 
in  equity  a  trustee  for  the  vendee  from  the  time  of  the  execu- 
tion of  the  agreement.  A  failure  of  the  vendee  to  perform 
the  contract  on  his  part  strictly  at  the  time  fixed,  if  the  ven- 
dor is  ready  to  perform,  does  not  in  equity  discharge  the  con- 
tract, unless  by  the  contract  itself,  or  circumstances  proved 
in  the  case,  time  is  made  or  has  become  the  essence  of  the  con- 
tract, or  the  delay  has  made  specific  performance  inequitable.'* 
In  Haffey  v.  Lynch,  143  N.  Y.  241,  38  N.  B.  298,  in  which 
a  vendee  under  an  agreement  for  the  purchase  of  land  partly 
performed  by  him,  and  who  had  declined  to  accept  a  con- 
veyance tendered  by  the  vendor  because  of  a  defect  of  title 
appearing  after  the  contract  of  sale  had  been  entered  into, 
but  who,  upon  the  trial,  had  proffered  to  accept  such  convey- 
ance and  pay  the  full  purchase  price,  the  court  said:  "It  is 
a  general  rule  in  equity  that  the  specific  performance  of  a 
contract  to  convey  real  estate  will  not  be  granted  when  the 
vendor,  in  consequence  of  a  defect  in  his  title,  is  unable  to 
perform.  In  such  cases  specific  performance  is  denied  be- 
cause the  court  cannot  enforce  its  judgment,  and  because,  also, 
it  would  be  oppressive  to  the  vendor.  But  if  the  defect  in  the 
title  existed  at  the  date  of  the  contract,  or  was  due  to  some 
fault  or  to  some  act  of  the  vendor  subsequent  to  the  contract 
the  court  will  generally  entertain  an  action  for  specific  per- 
formance, and  retain  jurisdiction  for  the  purpose  of  awarding 
damages  for  the  breach  of  the  contract;  .  .  .  and  no  case  can 
be  found  prior  to  this  where  an  equity  court  has  denied  spe- 
cific performance  because  the  vendor's  title  was  defective  at 
the  commencement  of  the  action,  but  valid  and  perfect  at  the 
time  of  the  trial.  In  such  a  case,  why  should  not  the  vendor 
perform?  He  is  able  to,  and  the  vendee  is  entitled  to  per- 
formance, unless  some  other  defense  has  intervened,  and  the 
court  is  able  to  enforce  performance.  Here  the  plaintiff  was 
willing  to  take  such  a  title  as  the  defendant  could  convey  at 
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the  trial.  .  .  .  Equity  courts,  in  awarding  relief,  generally 
look  at  the  conditions  existing  at  the  close  of  the  trial  of  the 
action,  and  adapt  their  relief  to  those  conditions.  The  plain- 
tiff in  an  equity  action,  as  a  general  rule,  should  not  be  turned 
out  of  court  on  account  of  any  defense  interposed  to  his  ac- 
tion, if  at  the  time  of  the  trial  the  facts  are  such  that  if  he 
then  commenced  his  action  he  would  be  entitled  to  the  equi- 
table relief  sought.  If  a  vendor  has  no  title,  or  a  defective 
title,  to  land  which  he  contracts  to  sell,  and  subsequently  ob- 
tains a  perfect  title,  he  can  be  compelled  by  his  vendee  to 
perform  his  contract.  Fry  on  Specific  Performance,  3d  ed., 
480.  And  why  should  the  vendor  not  be  compelled  to  perform 
if  he  perfects  his  title  while  the  action  for  specific  perform- 
ance is  pending  t  A  perfect  title  by  the  vendor  is  no  part  of 
the  vendee's  cause  of  action,  and  he  is  just  as  much  entitled 
to  the  equitable  relief,  and  the  equity  court  is  just  as  com- 
petent to  give  it,  whether  the  title  of  the  vendor  was  perfect 
before  or  after  the  commencement  of  the  action." 

These  oases  sufficiently  illustrate  the  equitable  doctrine  ap- 
plicable to  such  a  case  as  this  at  bar.  Under  the  facts  as  dis- 
closed McKinney  was  not  discharged  from  the  contract  when 
he  tendered  the  deed  and  offered  to  repay  Walton  his  cash 
payment,  as  he  had  not  fulfilled  all  that  he  had  agreed  to  do ; 
and  the  facts  which  would  excuse  him  from  such  performance, 
if  they  existed,  do  not  appear  to  have  been  known  to  Walton. 
It  was  not  until  the  first  trial  of  the  case  that  Walton  became 
aware  of  the  true  state  of  the  title  to  the  land  in  controversy. 
When  the  facts  were  known  to  him,  he  at  once  offered  to  ac- 
cept the  deed  and  pay  the  full  purchase  price.  He  thereupon 
brought  himself  squarely  within  the  rule  announced  in  Haffey 
v.  Lynch,  supra,  and  was  entitled  to  specific  performance  as 
prayed  for  in  his  cross-complaint. 

We  are  unable  to  see  in  what  respect  the  enhancement  of 
the  value  of  the  land  in  controversy  has  to  do  with  the  rights 
of  the  parties.  No  fact  is  exhibited  which  indicates  that  Wal- 
ton, from  motives  of  speculation,  refused  to  accept  the  deed 
from  McKinney  at  the  time  it  was  proffered,  and  no  other 
fact  (than  that  which  we  have  mentioned)  appears  in  the 
record  which  would  render  specific  performance  at  this  time 
inequitable.  As  said  in  Lee  v.  Kirby,  104  Mass.  420:  "The 
question  of  the  want  of  equality  and  fairness  and  of  the  hard- 
ness of  the  contract  should,  as  a  general  rule,  be  judged  of 
in  relation  to  the  time  of  the  contract,  and  not  by  subsequent 
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events.  We  do  not  intend  to  say  that  the  court  will  never 
pay  any  attention  to  hardships  produced  by  a  change  of  cir- 
cumstances; but  certainly  the  general  rule  is  that  a  mere 
decline  in  value  since  the  date  of  the  contract  is  not  to  be 
regarded  by  the  court  in  cases  of  this  nature."  We  might 
add  to  this  that  the  rule  would  certainly  not  be  different 
where  the  property  agreed  to  be  sold  has,  as  in  this  instancy 
increased  in  value,  and  there  is  no  showing  that  the  vendee 
has  delayed  payment  from  motives  of  speculation.  A  vendee, 
under  such  circumstances,  who  has  made  a  good  bargain,  is  in 
equity  entitled  to  the  same  consideration  as  if  he  had  made  a 
bad  bargain,  and  is  as  fully  entitled  to  specific  enforcement  in 
the  one  case  as  in  the  other. 

As  the  facts  seem  to  have  been  fully  developed  in  the  court 
below,  we  consider  that  this  is  a  case  which  calls,  not  merely 
for  the  reversal  of  the  judgment  below,  but  for  the  entry  of 
judgment  in  this  court,  authorized  by  paragraph  1591  of  the 
Revised  Statutes  of  1901. 

The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  judgment  entered  in  this  court  that  appellee,  P.  J.  McKin- 
ney,  within  thirty  days  from  the  entry  of  judgment  herein, 
duly  execute,  acknowledge,  and  deliver  to  appellant,  William 
Walton,  his  warranty  deed  to  the  premises  and  property  de- 
scribed in  the  complaint  upon  the  payment  by  said  Walton 
to  said  McKinney  of  the  sum  of  $5,500,  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from  May  1,  1906,  to 
the  date  of  this  judgment,  and  that  in  case  said  Walton  should 
refuse,  neglect,  or  decline  to  make  such  payment  within  said 
date  that  the  appellee,  McKinney,  have  possession  of  said 
premises.  It  is  further  ordered  that  the  appellant  recover 
of  appellee  his  costs  expended  by  him  in  this  court,  and  as 
well  in  the  court  below. 

DOAN  and  CAMPBELL,  JJ.,  concur. 

NAVE,  J. — I  do  not  concur  in  the  reversal  of  the  judgment. 
I  believe  the  law  is  soundly  expounded  in  the  foregoing  opin- 
ion, except  for  some  inaccuracies  (as  I  conceive  them)  in  the 
review  of  some  decisions  of  other  courts.  I  am  unable  to  de- 
duce from  the  record  in  the  case  the  inference  of  fact  that 
Walton  derived  information  at  the  first  trial  disclosing  the 
value  of  the  equity  vested  in  the  Crabb  infants  to  be  substan- 
tially different  from  that  value  as  viewed  in  the  light  of  the 
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abstract  of  title  which  accompanied  the  tendered  conveyance. 
Unless,  at  the  time  of  the  offer  to  accept  such  title  as  McKin- 
ney  could  convey,  either  the  status  of  the  title  was  different 
or  the  information  newly  imparted  to  Walton  was  such  as  to 
place  the  value  of  such  title  in  a  substantially  different  light 
from  the  status  or  light  appearing  at  the  time  of  McKinney's 
tender,  McKinney  may  not  be  compelled  to  convey,  but  may 
recover  possession.  Riley  v.  Allen,  71  Kan.  625,  81  Pac.  186 ; 
Ooldthwait  v.  Lynch,  9  Utah,  186,  33  Pac.  699 ;  Long  v.  Miller, 
46  Minn.  13,  48  N.  W.  409.  My  dissent  being  based  upon  a 
differing  conception  of  the  facts,  and  not  upon  a  different 
understanding  of  the  law,  it  would  not  be  useful  to  elaborate 
my  opinion. 
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JOHN  D.  RICHARDSON  et  al.,  Trustees  of  the  RICHARD- 
SON-ROBERTS DRY  GOODS  COMPANY,  a  Corpora- 
tion,  Plaintiffs  and  Appellants,  v.  R.  H.  WREN  et  al., 
Defendants  and  Appellees. 

1.  Bills    and    Notes — Consideration — Pre-existing    Indebtedness — 

Additional — Sufficiency. — Where  defendants,  a  commercial  inn, 
being  indebted  to  plaintiff,  executed  notes  to  plaintiff  for  eoTering 
such  indebtedness,  it  being  agreed  that  defendants  should  be  al- 
lowed to  continue  in  business  and  dispose  of  their  stock  to  pay 
other  creditors,  and  that  plaintiff  should  furnish  them  additional 
goods,  such  notes  were  based  upon  a  valuable  consideration. 

2.  Moetoaoes — Equitable — Mortgagee    a    Bona    Fide    Purchases. — 

Where  plaintiff,  a  creditor  of  defendants,  a  commercial  firm,  per- 
mits them  to  sell  the  stock  of  goods  to  pay  the  other  creditors, 
and  agrees  to  furnish  them  additional  stock,  in  consideration  of 
which  they  agree  to  execute  to  plaintiff  a  mortgage  on  property 
belonging  to  some  of  defendants,  equity,  treating  that  as  done 
which  is  agreed  to  be  done,  will  hold  plaintiff  as  an  equitable 
mortgagee  of  that  property. 

8.  Sake — Same — Sams. — Where  plaintiff,  equitable  mortgagee  of  de- 
fendants' property,  permits  defendants  to  exchange  that  prop- 
erty free  of  encumbrance  for  the  other  property,  defendants  agree- 
ing to  execute  a  mortgage  to  plaintiff  on  the  second  property, 
plaintiff  becomes  the  equitable  mortgagee  of  the  property  re- 
eeiyed  in  exchange. 
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4.  Heal  Pbopkbtt — Exchange — Fraud— Rescission — Bona  Fide  Pcb- 
chasek. — Where  property  of  which  plaintiff  is  the  equitable  mort- 
gagee ia  exchanged  with  plaintiff's  consent  and  defendants*  agree- 
ment to  giye  plaintiff  a  mortgage  on  the  property  acquired  in  ex- 
change, and  such  legal  mortgage  is  given  and  duly  recorded,  the 
party  exchanging  with  defendants  cannot  rescind  the  transact!:* 
for  fraud  as  against  plaintiff,  the  latter  being  a  purchaser  for 
yalue  in  good  faith,  and  the  exchange  being  merely  voidable  and 

not  void- 

« 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.  Reversed  and  remanded,  with  in- 
structions. 

Action  by  John  D.  Richardson  and  others,  as  trustees, 
against  R.  H.  Wren  and  others.  The  necessary  facts  are 
stated  in  the  opinion. 

Edward  J.  Flannigan,  for  Appellants. 

The  following  cases  hold  that  a  pre-existing  indebtedness 
constitutes  one  who  takes  security  for  the  same  a  purchaser 
for  a  valuable  consideration  with  priority  over  unrecorded  con- 
veyances or  latent  equities  of  which  he  was  without  notice. 
Frey  v.  Clifford,  44  Cal.  342;  Naglee  v.  Lyman,  14  Cal.  455; 
Riley  v.  Martinelli,  97  CaL  575,  33  Am.  St.  Rep.  209,  32  Pac. 
580,  21  L.  R.  A.  33 ;  Virginia  Timber  &  Lumber  Co.  v.  Glen- 
wood  Co.,  5  Cal.  App.  256,  90  Pac.  48 ;  Hayner  v.  Eberhardt, 
37  Kan.  308,  15  Pac.  168 ;  Gilbert  Bros.  v.  Lawrence,  56  W. 
Va.  281,  49  S.  E.  155 ;  and  see  Knowles  Loom  Co.  v.  Vacker, 
57  N.  J.  L.  490,  31  Atl.  306,  33  L.  R.  A.  309,  for  cases  pro 
and  con.  To  constitute  an  equitable  mortgage,  it  is  not  even 
necessary  the  agreement  should  be  in  writing;  it  may  be  ex- 
ecuted by  part  performance.  Jones  on  Mortgages,  3d  ed.,  sec. 
164;  Creech  v.  Long,  72  S.  C.  25,  51  S.  E.  614.  One  who  acts 
on  the  faith  of  an  agreement  to  give  security  is  protected. 
Coleman  v.  Smith,  55  Ala.  368;  Watts  v.  Burnett,  56  Ala. 
340;  Miller  &  Co.  v.  Boykin,  70  Ala.  477.  A  mortgage 
ecuted  by  one  who  stands  of  record  as  owner  cannot  be 
puted  by  the  real  owner,  as  against  mortgagees  for  value, 
acquiring  his  rights  on  the  good  faith  of  the  record  title. 
Thompson  v.  Whitbeck,  47  La.  Ann.  49,  16  South.  570; 
Shepard  v.  Shcpard,  36  Mich.  173;  Valentine  v.  Lunt,  115 
N.  Y.  496,  22  N.  E.  209;  Flynt  v.  Hubbard,  57  Miss.  471; 
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Flessenden  v.  Taft,  65  N.  H.  39,  17  Atl.  713.  The  game  rule 
obtains  as  to  fraud.  Foster's  Heirs  v.  Foster's  Admr.,  11 
La.  408;  1  Pomeroy's  Equity  Jurisprudence,  3d  ed.,  sec. 
777. 

Thos.  D.  Bennett,  and  Geo.  H.  Neale,  for  Appellee  Manz. 

The  mortgagee  who  takes  a  mortgage  to  secure  a  pre- 
existing debt  is  not  a  bona  fide  purchaser  or  encumbrancer 
for  a  valuable  consideration  so  that  he  can  prevail  over  an 
existing  equity.  Empire  State  Trust  Co.  v.  Trustees  of 
Fisher,  67  N.  J.  Eq.  602,  60  Atl.  940,  3  Ann.  Cas!  393,  and 
extensive  note  at  page  395,  in  which  all  the  cases  on  the  sub- 
ject are  collated.  People's  Savings  Bank  v.  Bates,  120  U.  S. 
556,  7  Sup.  Ct.  679,  30  L.  Ed.  754 ;  Dickerson  v.  Tillinghast, 
4  Paige,  215,  25  Am.  Dec.  528 ;  Spurlock  v.  Sullivan,  36  Tex. 
511;  Willard's  Equity  Jurisprudence,  256;  Story's  Equity 
Jurisprudence,  1503. 

NAVE,  J. — The  appellants  in  this  case  are  liquidation  trus- 
tees, under  the  laws  of  the  state  of  Missouri,  of  the  Richard- 
son-Roberts Dry  Goods  Company,  a  Missouri  corporation,  and 
represent  the  interest  of  that  corporation  in  the  subject  mat- 
ter of  this  lawsuit.  In  this  opinion  we  shall  denominate  the 
appellants  as  the  " company.' '  The  appellees  Wren  have  a 
common  interest  in  the  subject  matter  of  this  lawsuit,  and 
will  be  referred  to  as  the  "Wrens."  The  Wrens  were  mer- 
chants in-  Missouri  in  the  early  part  of  1903  and  prior  thereto. 
At  that  time  they  were  heavily  indebted.  One  of  their 
creditors  was  the  company.  Purposing  to  wind  up  their 
business  and  liquidate  their  debts,  the  Wrens  proposed  to  the 
company  that  if  the  company  should  permit  them  to  sell  off 
their  stock  and  pay  the  other  creditors  first,  and  would  fur- 
nish them  new  stock  to  freshen  up  their  stock,  so  that  it 
would  sell  to  advantage,  they  would  give  notes  for  the  amount 
due  the  company,  and  give  as  partial  security  for  the  pay- 
ment thereof  a  mortgage  on  a  farm  in  Missouri  owned  by 
certain  of  the  Wrens.  The  company  accepted  the  proposition, 
and  complied  with  its  part  of  the  agreement.  It  was  then 
the  expectation  of  all  parties  that  all  creditors,  including  the 
company,  could  be  paid  from  the  proceeds  of  the  business 
by  putting  the  plan  into  operation.  This  expectation  was 
not  realized.  The  company  demanded  the  execution  of  the 
notes  and  mortgage  pursuant  to  the  agreement    The  notes 
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were  executed,  but  the  Wrens  represented  to  the  company 
that  there  was  an  opportunity  to  dispose  of  the  farm  to  ad- 
vantage by  a  trade;  and,  if  the  company  would  permit  it 
to  be  made  without  requiring  a  mortgage  to  be  executed  upon 
the  farm  as  originally  agreed,  in  lieu  thereof  they  would  give 
a  mortgage  upon  the  property  acquired  by  the  trade.     The 
company  agreed  to  this.    The  farm  was  traded  for  some  real 
estate  in  Douglas,  Arizona.    After  the  consummation  of  the 
trade,  the  company  requested  the  Wrens  to  execute  a  mort- 
gage upon  the  Douglas  property.    The  Wrens  then   repre- 
sented to  the  company  that  they  were  about  to  subdivide  the 
Douglas  property  into  town  lots,  and  sell  it  by  the  lot,  and 
that  such  sales  could  better  be  accomplished  by  permitting 
the  property  to  remain  unmortgaged,  but   subsequently  ad- 
vised the  company  that  they  were  purposing  to  exchange  the 
Douglas  property  for  property  in  Bisbee,  Arizona,  and  if  the 
company   would   not  insist  on   having   a  mortgage   on   the 
Douglas  property,  and  would  make  no  objection  to  the  trade, 
they  would  give  a  mortgage  upon  the  Bisbee  property  as  soon 
as  the  trade  should  be  effected.    To  this  latter  proposition 
the  company  assented.    The  Douglas  property  was  then  ex- 
changed for  the  Bisbee  property,  the  owner  of  which  at  the 
time  of  the  exchange  was  the  appellee  Henry  Manz,  who  gave 
the  Wrens  a  formal  conveyance  thereof,  which  was    duly 
placed  of  record.    The  company  thereafter  demanded  a  mort- 
gage upon  the  Bisbee  property.    This  the  Wrens  executed, 
and  it  was  promptly  placed  of  record.    After  the  execution 
and  recording  of  this  mortgage  the  appellee  Manz  brought 
suit  against  the  Wrens  to  rescind  the  exchange  of  the  Bisbee 
and  Douglas  property  on  the  ground  that  the  Wrens  had 
defrauded  him  in  the  exchange.    In  this  suit  he  was  suc- 
cessful.    The  conveyance  of  the  Bisbee  property  by  Manz  to 
the  Wrens  was  canceled  by  judicial  decree.    The  suit  now 
before  us  was  then  instituted  by  the  company  to  foreclose 
the  mortgage  obtained  by  it  from  the  Wrens  upon  the  Bisbee 
property.     The  foreclosure  was  resisted  by  Manz.     The  trial 
court  rendered  personal  judgment  against  the  Wrens,  but 
refused  to  foreclose  the  mortgage  upon  the  Bisbee  property, 
apparently  upon  the  ground  that  the  mortgage  was  given 
as  security  for  a  pre-existing  debt,  and  that,  therefore,  the 
mortgagee  was  not  a  purchaser  for  value  within  the  meaning 
of  the  statute  of  frauds.     The  court  found  the  facts  to  be 
in  substance  as  stated  above,  finding,  also,  as  a  fact  that  the 
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company  acted  in  good  faith  in  securing  the  mortgage  in 
question,  and  was  not  a  party  to  or  cognizant  of  the  fraud 
perpetrated  by  the  Wrens  upon  Manz.  From  this  judgment 
the  company  has  appealed.  The  sole  question  before  us  is 
whether  upon  this  state  of  facts  the  company  was  entitled 
to  foreclose  its  mortgage  upon  the  Bisbee  property. 

Without  inquiring  into  the  equitable  basis  of  the  proposi- 
tion that  a  mortgage  given  for  a  pre-existing  debt  is  not 
based  upon  a  valuable  consideration  as  that  expression  is 
here  used,  and  recognizing  that  the  state  courts  are  not 
unanimous  upon  this  question,  it  is  sufficient  to  observe  that 
the  matter  is  so  determined  for  this  tribunal  by  the  supreme 
court  of  the  United  States.  People's  Savings  Bank  v.  Bates, 
120  U.  S.  556,  7  Sup.  Ct.  679,  30  L.  Ed.  754.  It  is  contended 
by  appellant,  however,  and  conceded  by  the  appellee,  that  if 
the  mortgagee  at  the  time  of  taking  his  mortgage  to  secure 
a  pre-existing  debt  surrenders  some  security,  agrees  to  ex- 
tend the  time  of  payment,  or  in  some  other  respect  increases 
his  risk,  this  will  afford  a  consideration  which  will  render 
the  mortgagee  a  purchaser  for  value.  This  position  is  un- 
doubtedly sound.  O'Brien  v.  Fleckenstein,  180  N.  T.  350, 
105  Am.  St.  Rep.  768,  73  N.  B.  30;  Sullivan  Savings  Institu- 
tion v.  Young,  55  Iowa,  132,  7  N.  W.  480;  Farmers'  Nat. 
Bank  v.  James,  13  Tex.  Civ.  App.  550,  36  S.  W.  288.  The 
major  controversy  before  the  trial  court,  as  well  as  in  the 
argument  before  us,  was  waged  over  the  question  whether 
the  company  had  granted  the  Wrens  a  further  extension  of 
time  for  the  payment  of  the  notes  at  the  time  that  it  was 
agreed  that  the  mortgage  should  not  be  given  upon  the 
Douglas  property,  but  should  later  be  given  upon  the  Bisbee 
property  for  which  the  Douglas  property  would  be  exchanged. 
All  of  the  evidence  in  the  case  is  in  the  form  of  stipulations 
and  depositions,  nor  is  there  any  conflict  therein,  so  that  the 
evidence  is  as  fully  before  us,  and  the  determination  of  the 
ultimate  facts  may  as  readily  and  as  appropriately  be  made 
by  us  as  by  the  trial  court.  With  respect  to  this  point  the 
trial  court  expressly  found  that  there  was  no  agreement  for 
such  extension  of  time.  In  the  view  which  we  take  of  the 
case,  it  is  immaterial  whether  there  was  such  an  extension 
of  time,  so  we  shall  not  review  the  testimony  upon  this  point. 
The  notes  in  controversy  were  given  to  the  company  by  the 
Wrens  for  a  pre-existing  debt,  but  they  were  given  at  a 
time  and  under  circumstances  (sufficiently  stated  above)  such 
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that  it  cannot  be  gainsaid  that  they  were  upon  an  adequate 
consideration.    If  the  mortgage  upon  the  Missouri  farm  had 
been  given  contemporaneously  with  the  notes,  the  mortgagee 
company  would  have  been  under  that  mortgage  a  purchaser 
for  value.    The  promise  of  a  mortgage  upon  the    Missouri 
property,  coupled  with  the  compliance  by  the  company  with 
its  part  of  the  agreement  in   furnishing  additional  goods  to 
freshen  up  the  stock  and  in  subordinating  its  claims  to  those 
of  other  creditors,  gave  the  company  that  right  which  is 
familiarly  denominated  an  equitable  mortgage.     It  is  a  trite 
maxim  that  "equity  will  treat  that  as  done  which  by  agree- 
ment is  to  be  done."    Applying  that  maxim,  we  find  vested 
in  the  company  the  full  rights  of  a  mortgagee  for  value  of 
the  Missouri  farm.    By  subsequent  agreement  they  waived 
this  mortgage  upon  the  condition  that  they  should  receive 
a  mortgage  upon  property  for  which  the  Missouri  farm  should 
be  exchanged.    If  a  mortgage  had  actually  been   executed 
upon  the  Missouri  farm,  and  had  been  surrendered  in  ex- 
change for  a  mortgage  upon  the  Douglas  property  for  which 
the  Missouri  farm  was  exchanged,  it  would  be  unquestionable 
that  the  mortgage  upon  the  Douglas  property  would  be  upon 
a  valuable  consideration  and  the  company  a  purchaser  for 
value  under  that  mortgage.    Applying  again  the  maxim,  it 
is  equally  clear  that  the  surrender  of  the  equitable  mortgage 
was  an  adequate  consideration  for  an  equitable  mortgage  of 
the  Douglas  property,  and  that  the  company  acquired  an 
equitable  mortgage  of  the  Douglas  property  for  a  valuable 
consideration.     Through  an  identical  process  of  reasoning  it 
follows  that  the  company  acquired  by  the  similar  transaction 
an  equitable  mortgage  of  the  Bisbee  property.    This  equitable 
mortgage  was  merged  into  a  legal  mortgage   and  duly  re- 
corded before  the  suit  was  brought  by  Manz  to  rescind  the 
exchange  of  his  Bisbee  property  for  the  Wrens'  Douglas  prop- 
erty, and  before  the  company  was    informed  or  put  upon 
notice  of  any  equitable  weakness  in  the  Wrens'  title  to  the 
Bisbee  property.    Under  this  mortgage  the  company  was  a 
purchaser  for  value  of  the  Bisbee  property.     The  conveyance 
by  Manz  to  the  Wrens  of  the  Bisbee  property  was  not  a  void 
conveyance,  but  a  voidable  conveyance — voidable  by  reason 
of  the  fraud  perpetrated  upon   Manz  in  the  exchange.     The 
conveyance  not  being  void,  Manz's  surviving  interest  exist- 
ing by  reason  of  the  fraud  was  but  an  equity.     This  equity 
as  against  the  company  was  lost  when  the  company  in  good 
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faith  merged  its  equity — its  equitable  mortgage — in  a  legal 
mortgage  upon  that  property.  This  is  but  an  application 
of  another  trite  maxim:  "Where  equities  are  equal,  the  legal 
title  will  prevail."  It  follows  that  the  company  is  entitled 
to  the  foreclosure  of  its  mortgage  upon  the  property  in  ques- 
tion, and  that  the  trial  court  in  holding  to  the  contrary  was 
in  error. 

The  cause  is  remanded  to  the  district  court,  with  instruc- 
tion to  that  court  to  enter  a  decree  of  foreclosure  as  prayed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1040.    Filed  March  27,  1908.] 
[94  Pac.  1094.] 

GEORGE  HARDIKEB,  Plaintiff  and    Appellant,  v.  BEN 

BICE,  Defendant  and  Appellee. 

1.  Appeal  and  Error — Assignments  of  Error — Sufficiency. — Assign- 
ments of  error  that  the  court  erred  in  the  admission  and  rejection 
of  evidence  by  appellant  offered,  duly  excepted  to,  and  in  the  re- 
ception of  evidence  over  his  objection  duly  excepted  to,  because  cer- 
tain of  the  findings  of  the  fact  are  inconsistent  with,  and  not  based 
upon,  any  evidence  offered  in  the  trial  of  the  said  action;  because 
the  findings  of  the  fact  do  not  cover  any  questions  submitted  to  the 
trial  court  by  which  evidence  and  proof  was  offered;  because,  under 
the  findings  of  the  fact  as  made,  the  conclusion  has  been  in  favor 
of. the  contestants  and  against  the  contestee,  whereas  they  are  made 
and  entered  in  favor  of  the  contestee  and  against  contestant;  be- 
cause the  evidence  is  insufficient  to  sustain  certain  findings  of  the 
fact  as  made;  because  the  evidence,  taken  altogether,  does  not  sus- 
tain the  judgment  rendered;  because  from  the  whole  record  and 
findings  of  the  fact  made  from  evidence  the  judgment  of  the  court 
should  have  been  in  favor  of  the  appellant  and  against  the  appellee, 
whereas  it  was  by  trial  court  rendered  thereon  in  favor  of  the  ap- 
pellee and  against  appellant — are  not  sufficiently  specific  to  be  re- 
viewed in  the  appellate  court,  not  complying  with  the  rules  relating 
thereto. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

XI  Aria.— 20 
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D.  L.  Cunningham,  and  Qeo.  B.  Watson,  for  Appellant 

E.  B.  Ellinwood,  and  A.  C.  Lockwood,  for  Appellee. 

PER  CURIAM.— The  appellant  has  made  the  followin? 
assignment  of  errors:  First,  in  the  admission  and  rejection 
of  evidence  by  him  offered,  duly  excepted  to,  and  in  the  * 
ception  of  evidence  over  his  objection,  duly  excepted  to. 
second,  because  certain  of  the  findings  of  fact  are  lncon- 
sistent  with,  and  not  based  upon  any,  evidence  offered 1  in  the 
trial  of  said  action ;  third,  because  the  findings  of  fact  do 

not  cover  certain  \j liiifTTi  rrTfrwjtt^  to  the  trial  conrt  aboat 

which  evidence  and  proof  was  oflfeed ;  fourth,  because,  under 

the  findings  of  fact  as  made,  the  \nclusions  of  taw . 
have  been  in  favor  of  the  contesta*  and  against  the  coo- 
testee,  whereas  they  were  made  and  ntered  in  favor  of 
contestee,  and  against  the  contestant ^fth,  because  ttoen- 
dence  is  insufficient  to  sustain  certain^11^15^8  °* 
made;  sixth,  because  the  evidence,  taken  ^together,  does    . 
sustain  the  judgment  rendered ;  seventh,  Tg^-use  upon 
whole  record  and  findings  of  fact    made   ai/^ I     CC,j  t 
-judgment  of  the  court  should  have  been  in  fa  vox  ££*? 
and  against  appellee,  whereas  it  was  by  the  trials 
dered  thereon  in  favor  of  appellee  and  against  appella 

The  appellee  makes  objection  that  the  errors  assigne 
all  general  and  indefinite.  The  objection  is  well  foui 
The  assignments  of  error  are  not  sufficiently  specific  to  en 
us  to  review  them,  and  are  of  the  same  character  as  t 
which  we  have  in  repeated  decisions  of  this  court  refi 
to  consider.  The  rules  relating  to  assignments  and  specie 
tions  of  error  have  been  so  long  in  force,  and  we  have 
often  decided  that  a  failure  to  make  proper  assignmen 
amounts  to  a  waiver  of  all  errors  which  are  not  fundaments 
that  it  would  seem  there  should  be  no  longer  occasion  ft 
disregard  to  these  plain  requirements.  Rules  Supreme  Conr 
8  Ariz,  iv;  Marks  v.  Newmark,  3  Ariz.  224,  28  Pac.  960 
Christy  v.  Arnold,  4  Ariz.  263,  36  Pac.  918 ;  Ward  v.  Sher 
man,  7  Ariz.  277,  64  Pac.  434;  Charboideau  v.  Shields,  i 
Ariz.  73,  76  Pac.  821 ;  Daniel  v.  Gallagher,  ante,  p.  151,  8S 
Pac.  412 ;  Prescott  Nat  Bank  v.  Head,  ante,  p.  213,  90  Pac- 
328;  Liberty  Mining  &  Smelting  Co.  v.  Oeddes,  ante,  p.  54, 
90  Pac.  332. 

No  fundamental  error  appearing  upon  the  face  of  the  rec- 
ord, the  judgment  of  the  district  court  is  affirmed. 
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[Civil  No.  1041.    Filed  March  27,  1908.] 
[94  Pac.  1127.] 

GREENE  CATTLE  COMPANY,  a  Corporation,  Plaintiff 
and  Appellant,  v.  PRANK  H.  HEREFORD  et  ux.,  De- 
fendants and  Appellees. 

1.  Venue — Action  Concerning  Land — Enforcement  of  Trusts — Rev. 
Stats.  Ariz.  1901,  par.  1294,  subd.  12,  Construed. — Under  para- 
graph 1294,  subdivision  12,  supra,  providing  that  all  suits  concern- 
ing real  estate  must  be  brought  in  the  county  in  which  the  real 
estate  or  a  part  thereof  is  situated,  a  resident  of  Pima  county  was 
properly  sued  in  Cochise  county  to  compel  him  to  convey  to  the 
plaintiff  certain  lands  which  he,  as  attorney  for  plaintiff,  had  pur- 
chased in  Cochise  county,  procuring  the  title  in  his  own  name,  with 
the  understanding  that  he  should  convey  title  to  plaintiff  upon  re- 
quest. 


D 


APPEAL  from  a  judgment  of  the  District  Court  of  the 
*•  L  Second  Judicial  District,  in  and  for  the  county  of  Cochise. 

te  an,        Fletcher  M.  Doan,  Judge.    Reversed  and  remanded. 

affcroz 

(fc  tml         The  facts  are  stated  in  the  opinion. 

wtippeU* 

tots  mgne      Eugene  S.  Ives,  and  S.  L.  Pattee,  for  Appellant. 

is  wH  torn 

ipeci&etoen  The  expression  "all  other  suits  concerning  real  estate9 9  is 
meter  as  f  a  ^road  one,  and  includes  everything  which  relates  to  the 
\  court  refi  title  or  right  of  possession  of  real  estate.  Under  a  similar 
i  and  speeM  statute  it  has  been  held  that  an  action  for  the  specific  per- 
id  we  inn  s  forTBaBce  of  a  contract  for  the  sale  of  land  was  an  action 
r  isi2nfflefl&  concerning  real  estate,  and  should  be  brought  in  the  county 
fundmestaL  where  the  land  lies  rather  than  the  county  in  which  the  de- 
0fl  fa  f endant  resides.  Ensworlh  v.  Holly,  33  Mo.  370.  The  same 
rmeCmrL  Tll^nS  h83  ^een  nmde  by  the  supreme  court  of  California 
.  n  jjgj.  under  a  statute  which  does  not  differ  in  legal  effect.  Mc- 
rfr.W  Farland  v-  Martin,  144  Cal.  771,  78  Pac.  239.  The  allega- 
ai-jj,  i     tions  of  the  defendant's  pleas  that  deeds  had  been  prepared, 

«.t  £  signed  and  acknowledged,  and  retained,  without  delivery, 
?90Ptf  ky  the  defendant  F.  H.  H.  cannot  affect  the  jurisdiction  of 
'     n      the  court.     The  jurisdiction  is  to  be  determined  by  the  com- 

*         plaint  alone.    McFarland  v.  Martin,  supra.    "Matter  stated 

.  in  an  answer  of  a  defendant  in  a  proceeding  in  a  court  of 

thtifc 
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justice  can  neither  give  nor  take  away  the  jurisdiction  of 
the  court  to  hear  and  determine  the  cause."  Neihardt  v. 
Kilmer,  12  Neb.  35,  10  N.  W.  531. 

Frank  H.  Hereford,  in  pro  per. 

This  court  has  declared  that  a  suit,  the  remedy  of  which 
will  directly  affect  and  operate  upon  the  person  of  the  de- 
fendant, and  not  upon  the  subject  matter,  is  a  personal  suit, 
"although  the  subject  matter  is  referred  to  in  the  decree  and 
the  defendant  is  ordered  to  do  or  refrain  from  doing  certain 
acts  toward  it,  and  it  is  thus  ultimately,  but  indirectly,  af- 
fected by  the  relief  granted."    Butterfield  v.  Nogales  Cop- 
per Co.,  9  Ariz.  212,  80  Pac.  345.    There  can  be  no  doubt 
but  that  the  suit  at  bar  is  one  for  specific  performance,  and 
such  judgment  or  decree  as  is  rendered  would  operate  in 
personam  absolutely.    "There  is  no  doubt  that  specific  per- 
formance, looking  alone  to  its  language,  operates  in  personam 
entirely,  and  that  as  a  consequence,  independently  of  a  stat- 
ute, a  suit  to  compel  the    execution  of  title  papers  can  be 
brought  only  in  the  county  of  the  defendant's  residence." 
Close  v.  Wheaton,  65  Kan.  830,  70  Pac.  891.    "But  this  suit 
is  a  proceeding  in  personam  merely,  in  which  a  decree  is 
sought  against  the  person  and  not  against  the  property,  and 
it  is  wholly  immaterial  whether  the  land  which  was  the  sub- 
ject of  the  complaint  be  or  be  not  within  the  jurisdiction  of 
the  court.  .  .  .  This  is  a  proceeding  strictly  in  personam,  and 
the  party  must  be  not  technically,  but  actually  and  really, 
before  the    court   and    within  its    jurisdiction."     Close  v. 
Wheaton,  supra;  Spurr  v.   Scoville,  3   Cush.   (Mass.)    578; 
Pomeroy's  Equity  Jurisprudence,  sec.  318;  Wood  v.  Thomp- 
son, 5  Cal.  App.  247,  90  Pac.  38 ;  Massie  v.  Watts,  6  Cranch 
(U.  S.),  148,  3  L.  Ed.  181;  Morgan  v.  Bell,  3  Wash.  554, 
28  Pac.  927,  16  L.  R.  A.  614;  Bethell  v.  Bethell,  92  Ind.  322; 
Brawn  v.  Desmond,  100  Mass.  267 ;  Mitchell  v.  Bunch,  2  Paige, 
606 ;  Miller  v.  Rusk,  17  Tex.  170 ;  Cavin  v.  Hill,  83  Tex.  73, 18 
S.  W.  324.     Our  statutes  provide  that  no    person  shall  be 
sued  out  of  the  county  in  which  he  resides  except  in  certain 
cases  thereafter  enumerated,  amongst  which  exceptions  is  one 
relied  upon  by  appellants  herein,  viz.,  "concerning  real  es- 
tate.' '    Rev.   Stats.   1901,   par.    1294.    Where  the  enacting 
clause  is  general  in  its  language  and  objects,  and  a  proviso 
is  afterward  introduced,  that  proviso  is  construed  strictly,  and 
takes  no  case  out  of  the  connecting  clause  which  does  not 
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fall  fairly  within  its  terms.  United  States  v.  Dickson,  15 
Pet.  165,  10  L.  Ed.  689;  Roberts  v.  Yarbro,  41  Tex.  452; 
Appeal  of  Clark,  58  Conn.  207,  20  AtL  456;  Townson  v. 
Denson,  74  Art  302,  86  S.  W.  661 ;  Tyson  y.  Britton,  6  Tex. 
224. 

SLOAN,  J. — The  appellant  filed  its  complaint  in  the  dis- 
trict court  of  Cochise  county  alleging  that  appellee  Hereford 
held  the  legal  title  to  certain  lands  in  Cochise  county,  which 
had  been  purchased  by  Hereford  from  the  United  States  and 
patents  issued  to  him  from  the  government,  and  that  in  so 
procuring  title  to  said  lands  Hereford  acted  as  the  attorney 
for  the  plaintiff  and  procured  said  title  for  the  use  and 
benefit  of  the  plaintiff  and  at  its  cost  and  expense,  and  upon 
the  understanding  and  agreement  that  he  should  convey  said 
legal  title  to  the  plaintiff  upon  its  request ;  that  the  plaintiff, 
at  the  time  of  the  filing  of  the  suit,  had  been  in  the  posses- 
sion of  the  land  for  more  than  two  years  last  past;  that 
Hereford  has  refused  and  neglected  to  convey  the  legal  title 
to  said  lands  to  the  plaintiff,  although  demand  has  been  made 
upon  him  for  such  conveyance.  The  prayer  of  the  complaint 
was:  (1)  That  plaintiff  be  decreed  to  be  the  owner  and  en- 
titled to  the  possession  of  the  land  described  in  the  com- 
plaint, and  that  the  defendants  and  each  of  them  be  barred 
and  estopped  forever  from  having  or  claiming  any  right, 
title  or  interest  in  or  to  the  same;  (2)  that  Hereford  be  ad- 
judged and  decreed  to  hold  the  legal  title  to  said  land  in 
trust  for  the  plaintiff,  and  that  he  be  required  forthwith 
to  convey  the  same  to  the  plaintiff;  (3)  that  plaintiff  have 
such  other  and  further  relief  as  to  the  court  should  seem 
just  and  equitable.  The  defendants  demurred  to  the  com- 
plaint upon  the  ground  that  the  court  had  no  jurisdiction 
of  the  persons  of  the  defendants,  for  the  reason  that  the 
complaint  showed  that  they  were  residents  of  the  county  of 
Pima,  and  that  the  cause  of  action  stated,  being  one  in  per- 
sonam,  did  not  come  within  any  of  the  exceptions  of  para- 
graph 1294,  Revised  Statutes  of  1901.  By  way  of  plea  in 
abatement  the  defendants  objected  to  the  jurisdiction  of  the 
court  on  the  grounds  that  the  suit  did  not  concern  real  estate, 
or  any  right  or  title  to  or  interest  in  the  same,  in  that  it  in- 
volved the  specific  performance  merely  of  a  contract,  namely, 
the  making  or  signing  of  a  deed  to  certain  land,  and  for 
the  further  reason  that  the  defendants  made  no  claim  to  pos- 
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sess  any  right,  title  or  interest  in  the  said  land,  or  to  the  use. 
possession  or  enjoyment  thereof,  and  for  the  further  reason 
that  they  had  theretofore  made,  signed  and  acknowledged 
deeds  conveying  all  of  the  lands  patented  to  plaintiff,  but  that 
they  held  the  same,  claiming  the  right  to  the  possession 
thereof,  and  that  therefore  the  only  matter  in  issue  in  the  case 
was  the  right  to  the  possession  of  said  deeds  and  conveyances. 
The  trial  court  sustained  the  pleas  to  the  jurisdiction  thus 
made,  and  dismissed  the  action.  From  this  ruling  the  Greene 
Cattle  Company,  plaintiff  below,  has  appealed. 

Manifestly  the  only  question  involved  is  whether  the  ease 
made  in  the  complaint  falls  within  the  exception   to  para- 
graph 1294,  Revised  Statutes  of  1901,  which  requires  suits  to 
be  brought  in  the  county  where  the  defendant  resides,  made 
by  subdivision  12  of  the  paragraph,  which  reads :  '  *  Suits  for 
the  recovery  of  real  estate,  for  damages  thereto,  for  rents, 
profits,  use  and  occupation  thereof,  for  partition  thereof,  to 
quiet  title  thereto,  to  remove  a  cloud  or  encumbrance  on  the 
title  thereto,  to  foreclose  mortgages  and  other  liens  thereon, 
to  prevent  or  stay  waste  or  injuries  thereto,  and   all  other 
suits  concerning  real  estate,  must  be  brought  in  the  county 
in  which  the  real  estate  or  a  part  thereof  is  situated."     This 
subdivision  specifically  includes  every  species  of  action  which 
can  in  any  way  relate  to  realty  except  actions  to    declare 
and  enforce  a  trust,  or  actions  to  specifically  enforce  a  con- 
tract; and  we  think  the  former,  if  not  both  of  these  classes, 
is  necessarily  included  in  the  clause  "all  other  suits  concern- 
ing real  estate."    It  seems  clear  that  the  purpose  of  the  legis- 
lature was  to  except  from  the  general  provision  of  the  statute 
every  kind  of  an  action  which  may  be  based  upon  title,  either 
legal  or  equitable,  or  right  of  possession  of  real  property. 
If  any  authority  is  needed  to  support  the  proposition  that 
the  case  as  made  in  the  complaint  does  concern  real  estate, 
a  case  in  point  is  that  of  McFarland  v.  Martin,  144  Cal.  771, 
78  Pac.  239.     This  case  holds  that  a  suit  to  compel  convey- 
ance of  a  title  held  in  trust  comes  within  the  provision  of 
the  Code  of  Civil  Procedure  of  that  state  requiring  that  ac- 
tions "for  the  recovery  of  real  property  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of  such 
right  or  interest,  and  for  injuries  to  real  property,"  must 
be  brought  in  the  county  in  which  the  subject  of  the  action 
or  some  part  thereof,  is  situated.     This  case  also  holds  that 
the  venue  of  the  suit  is  to  be  determined  from  the  character 
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of  the  complaint,  and  from  the  character  of  the  judgment 
which  might  be  rendered  upon  a  default  therein.  To  the 
same  effect  is  the  case  of  Booker  v.  Aitken,  140  Cal.  471,  74 
Pac.  11.  The  case  of  Butterfield  v.  Nog  ales  Copper  Co.  et  al., 
9  Ariz.  212,  80  Pac.  345,  cited  by  appellee,  is  not  in  conflict 
with  this  view.  That  was  a  case  brought  by  Butterfield  and 
others  against  the  Nogales  Copper  Company,  an  Arizona 
corporation,  the  Cerro  Prieto  Mining  Company,  a  Mexican 
corporation,  and  five  individuals,  four  of  them  being  residents 
of  Santa  Cruz  county,  and  the  fifth  a  resident  of  Mexico. 
The  suit  was  one  in  equity  to  establish  a  trust  arising  out  of 
certain  frauds  alleged  to  have  been  perpetrated  by  the  de- 
fendants, and  to  compel  a  conveyance  of  mining  property 
situated  in  Mexico.  The  question  there  decided  was  not  one 
of  venue  under  the  statute,  but  one  of  jurisdiction  in  the 
court  to  entertain  the  suit  and  to  grant  the  relief  prayed 
for,  in  view  of  the  fact  that  the  trust  sought  to  be  established 
and  the  conveyance  sought  to  be  compelled  related  to  prop- 
erty in  Mexico.  We  held  that  the  court,  having  acquired 
jurisdiction  over  the  persons  of  the  defendants,  had  juris- 
diction over  the  subject  matter  of  the  suit  for  the  reason 
that  it  was  of  the  class  of  cases  in  which  equity  operates  di- 
rectly upon  the  person  of  the  defendant,  although  ultimately 
and  indirectly  upon  the  property.  The  rule  is  that,  ordi- 
narily, equity,  having  jurisdiction  of  the  person  of  the  de- 
fendant, will,  in  case  of  fraud,  trust  or  contract,  grant  relief, 
though  it  affects  land  without  the  jurisdiction  of  the  court,  on 
the  principle  that  in  equity  the  primary  decree  is  in  personam 
and  not  in  rem.  Harris  v.  Pullman,  84  111.  20,  25  Am.  Rep. 
416.  Where  the  property  is  without  the  jurisdiction  of  the 
court,  equity  acts  primarily  and  properly  on  the  person,  and 
at  best  only  collaterally  on  the  property.  Where  both  the 
person  and  the  property  affected  be  within  the  jurisdiction  of 
the  court,  the  decree  may,  and  usually  does,  operate,  not  only 
directly  against  the  person  of  the  defendant  but  directly 
against  the  property,  and  may  be  conclusive  and  confer  im- 
mediate title  as  well  as  immediate  right  of  possession.  Para- 
graph 1430,  Revised  Statutes  of  1901,  specifically  so  provides. 
The  Butterfield  case,  being  of  the  former  class  of  suits,  is  not 
analogous  to  this,  and  its  determination  was  quite  apart 
from  any  consideration  of  subdivision  12  of  paragraph  1294. 
Our  view  of  the  statute  and  the  nature  of  the  case  made 
in  the  complaint  renders  it  unnecessary  to  determine  the 
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question  as  to  whether  the  defendants,  by  filing  an  answer 
to  the  merits  at  the  time  they  objected  to  the  jurisdiction 
of  the  court,  waived  their  right  to  be  sued  in  the  county  of 
their  residence,  and  we  express  no  opinion,  therefore,  on  this 
point 

We  hold  that  the  complaint  made  out  a  ease  properly 
triable  in  the  district  court  of  Cochise  county,  and  the  judg- 
ment is  therefore  reversed,  and  the  cause  remanded  for 
further  proceedings  in  keeping  with  this  opinion. 

KENT,  C.  J.,  and  CAMPBELL  and  NAVE,  JJ.,  concur. 


[aril  No.  1042.    Filed  March  27,  1908.] 
[05  Pac.  126.] 

THE  CITY  OP  GLOBE,  a  Municipal  Corporation,  Defend- 
ant and  Appellant,  v.  CHARLES  W.  SLACK,  Plaintiff 
and  Appellee. 

1.  Public  Lands — Disposal— Townsitbs — Rev.  Stats.  U.  8.,  sec  2387 

(U.  8.  Coup.  Stats.  1901,  p.  1457),  Construed — Rights  op  ''Occu- 
pant/*— Revised  Statutes,  supra,  provides,  whenever  any  portion  of 
the  public  lands  has  been  occupied  as  a  townsite,  it  is  lawful  for 
the  judge  of  the  county  court,  in  ease  the  town  is  unincorporated, 
to  enter  the  lands  so  occupied  in  trust  for  the  benefit  of  the  occu- 
pants thereof,  the  execution  of  which  trust  shall  be  regulated  by  the 
legislative  authority  of  the  territory,  etc.  Held,  that  the  "occu- 
pants" for  whom  the  trustees  took  the  legal  title  under  the  act 
were  those  who  were  such  at  the  time  the  townsite  was  entered. 

2.  Sams — Streets — Power  op  Trustee  to  Create. — Revised  Statutes 

of  the  United  States,  section  2387  (U.  S.  Comp.  Stats.  1901,  p. 
1457),  provides  that,  whenever  any  portion  of  the  public  lands 
have  been  occupied  as  a  townsite,  the  judge  of  the  county  court 
may  enter  the  land  so  occupied  in  trust  for  the  occupants  thereof, 
the  execution  of  such  trust  to  be  conducted  under  the  regula- 
tions prescribed  by  legislative  authority.  Section  2391  (page  1459) 
provides  that  any  act  of  a  trustee  not  in  conformity  with  such 
regulations  is  void.  Compiled  Laws  of  Arizona  of  1877,  chapter 
80,  made  it  the  duty  of  the  probate  judge,  whenever  requested  by 
the  occupants  of  an  unincorporated  town,  to  enter  a  townsite  and 
to  appoint  three  commissioners  to  have  a  survey  made  to  eon- 
form  as  nearly  as  possible  to  the  original  plan  of  the  town,  and 
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a  plat  made  thereof,  designating  the  lots  containing  improve- 
ments, with  the  names  of  the  owners  thereof,  and  to  give  notice 
of  a  date  upon  which  the  commissioners  would  sell  off  the  lots, 
etc.,  to  persons  entitled  thereto.  Held,  that,  while  the  occupants 
had  a  vested  interest  in  the  streets  and  alleys  as  they  existed 
when  the  townsite  was  entered,  the  commissioners  had  no  author- 
ity under  the  a^t  to  create  additional  streets. 

3.  Same. — It  is  competent  for  the  legislature,  under  Bevfeed  Statutes 

of  the  United  States,  section  2387  (U.  S.  Comp.  Stats.  1901,  p. 
1457),  to  authorize  the  trustee  of  such  townsites  to  divide  unoc- 
cupied land  within  the  townsites  into  lots  and  blocks  and  dis- 
pose of  them  for  the  public  benefit,  and  to  that  end  establish 
streets  and  alleys  to  such  unoccupied  land. 

4.  Parties — Defendants — Necessary  Persons — Trustees. — In  a  suite 

to  enjoin  interference  with  land  entered  under  the  act  as  a  town- 
site,  in  which  plaintiff  claimed  an  equitable  interest,  through  the 
trustee,  as  grantee  ef  the  original  occupant,  the  trustee  not  be- 
ing a  party,  it  was  not  proper  to  adjudge  that  plaintiff  was 
entitled  to  the  exclusive  possession  of  the  tract, 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila* 
Frederick  S.  Nave,  Judge.    Modified  and  affirmed. 

Facts  are  stated  in  the  opinion. 

George  E.  Hill,  for  Appellant. 

It  was  incumbent  upon  the  territory  to  provide  laws  for 
determining  the  nature  and  extent  of  the  occupancy  of  the 
several  occupants.  Ashby  v.  Hall,  119  U.  S.  526,  7  Sup.  Ct. 
308,  30  L.  Ed.  469 ;  Robertson  v.  Martin,  8  Ariz.  422,  76  Pac. 
614.  The  determination  of  the  commissioners  is  final.  Free- 
man on  Judgments,  sec.  511;  People  v.  City  of  Los  Angeles, 
133  Cal.  338,  65  Pac.  750;  Wilson  v.  Chicago  Lumber  and 
Timber  Co.,  143  Fed.  713,  74  C.  C.  A.  529.  The  rule  that 
the  acts  and  conveyances  of  officers  of  the  land  department 
are  presumed  to  be  regular  and  valid  applies  to  townsite 
trustees.  Poire  v.  Wells,  6  Colo.  406;  Setter  v.  Alvey,  15 
Kan.  157 ;  Mathew  v.  Buckingham,  22  Kan.  166.  Hill  street 
never  having  been  conveyed  remains  in  the  townsite  trustee 
and  his  successors,  and  title  thereto  can  be  acquired  by  plain- 
tiff or  anyone  else  only  by  compliance  with  the  laws  of  the 
territory.  City  of  Denver  v.  Kent,  1  Colo.  336;  Robertson 
t.  Martin,  8  Aria.  422,  76  Pac.  614. 
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L.  L.  Henry,  for  Appellee. 

The  trustee  was  without  authority  to  dedicate  streets,  and 
no  act  of  the  legislature  could  grant  him  this   power,  nor 
could  it  grant  such  commission  power  to  dedicate   streets, 
which  would  deprive  any  owner  or  occupant  of   his  hold- 
ings, or  any  part  of    his  holdings.    By  the  acceptance  of 
a  deed  for  one  lot  which  appellee  owned,  he  did  not  relin- 
quish his  right  to  other  property  which  he  owned   in  view 
of  the  fact  that  he  continued  to  hold  the  other  property 
and  exercised  ownership  over  it  in  defiance  of  the  attempt 
of  the    commission    to    convert  it  into  a    street.     City  of 
Pueblo  v.  Budd,  19  Colo.  579,  36  Pac.  599 ;  Bingham  v.  City 
of  Walla    WaUa,  3    Wash.  Ter.  68,  13  Pac.  408;   Cerf  v. 
Pfleging,  94  Cal.  131,  29  Pac.  417 ;  Brown  v.  Parker,  2  OH. 
258,  39  Pac.  567 ;  Ashby  v.  HaU,  119  U.  S.  526,  7  Sup.  Ct 
308,  30  L.  Ed.  469 ;  City  of  Helena  v.  Albertose,  8  Mont.  499. 
20  Pac.  817;  Village  of  Buffalo  v.  HarUng,  50  Minn.  551, 
52  N.  W.  931;  Goldberg  v.  Kidd,  5  S.  D.  169,  58  N.  W.  575; 
Parchen  v.  Ashby,  5  Mont.  68,  1  Pac.  204;  Alemany  v.  Peta- 
luma,  38  Cal.  553. 

CAMPBELL,  J.— In  May,  1882,  the  probate  judge  of  Gila 
county  entered  the  townsite  of  what  is  now  the  city  of  Globe, 
under  the  provisions  of  the  act  of  Congress  approved  March 
2,  1867  (14  Stat.  541,  c.  177,  now  section  2387,  Rev.  Stats. 
[U.  S.  Comp.  Stats.  1901,  p.  1457]),  and  thereafter  a  patent 
to  the  same  was  issued  to  him  by  the  government.  At  the 
time  of  the  entry  one  Charles  A.  McDonell  was  an  occupant 
of  a  tract  of  land  within  the  townsite.  A  commission  was 
appointed  in  conformity  with  the  provisions  of  the  act  of  the 
territorial  legislature  approved  February  16,  1871  (Comp. 
Laws  1877,  c.  80),  who  caused  the  townsite  to  be  surveyed 
into  lots,  blocks  and  streets,  and  caused  lists  to  be  made  of 
the  owners  and  occupants  of  lots  in  said  townsite,  and  caused 
a  notice  to  be  published  that  on  a  certain  date  said  commis- 
sioners would  proceed  to  set  off  to  the  persons  entitled  to 
the  same  according  to  their  respective  interests  the  lots  and 
squares  of  ground  to  which  each  of  the  occupants  thereof 
should  be  entitled.  Pursuant  to  such  proceedings,  and  in 
the  manner  provided  by  statute,  the  commissioners  allotted 
and  set  apart  to  the  said  McDonell,  as  such  occupant,  lot 
1,  in  block  74,  of  the  townsite,  according  to  the  official  map 
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prepared  by  the  commissioners.  Thereafter  McDonell  paid 
to  the  probate  judge  the  pre  rata  assessed  against  the  lot  and 
took  a  deed  for  the  premises.  The  official  map  made  and  filed 
by  the  commissioners  showed  a  street  between  blocks  65  and 
74,  which  was  designated  thereon  as  "Hill  street.' '  At  the 
time  of  the  entry  of  the  townsite,  and  since  1878,  McDonell 
occupied  a  dwelling  which  was  upon  lot  1,  block  74,  as  subse- 
quently surveyed.  At  that  time  McDonell  also  had  a  barn 
and  closet  within  what  is  designated  upon  the  map  as  Hill 
street.  He  continued  to  occupy  the  premises  until  May,  1889, 
when  he  sold  and  conveyed  to  Charles  W.  Slack,  appellee 
herein,  by  deed,  lot  1,  in  block  74,  according  to  the  plat. 
Slack  thereupon  took  possession  of  the  premises  and  of  the 
barn  and  closet  in  Hill  street,  and  has  been  in  possession  of 
the  same  ever  since.  In  1889  he  extended  a  fence  from  the 
barn  in  Hill  street  to  the  corner  of  the  lot,  and  has  main- 
tained the  same  since  that  time.  The.  said  portion  so  occu- 
pied by  McDonell  and  Slack  has  never  been  used  for  street 
purposes. 

This  action  was  brought  by  Slack  to  obtain  a  writ  of  in- 
junction against  the  city  of  Olobe,  its  agents  and  officers, 
to  restrain  them  from  entering  upon  the  premises  or  in  any 
manner  interfering  with  his  exclusive  use  and  occupation 
of  the  same,  and  for  a  judgment  decreeing  him  to  be  en- 
titled to  the  exclusive  possession  of  the  tract  of  land  em- 
braced within  Hill  street  between  blocks  65  and  74.  It 
appears  from  the  complaint  that  the  city  desires  to  open 
up  the  street  as  platted,  and  threatens  to  remove  and  de- 
stroy the  fence  and  buildings  maintained  by  Slack  thereon. 
Upon  the  trial  the  court  found  the  facts  as  above  set  forth, 
and  "that  plaintiff  claims  title  to  said  premises  solely  by  rea- 
son of  said  deed  from  McDonell  and  his  said  occupancy 
of  said  Hill  street;  that  plaintiff's  occupancy  of  said  por- 
tion of  Hill  street,  to  wit,  that  occupied  by  the  barn  and 
closet  aforesaid,  has  been  peaceful,  actual,  open,  notorious 
and  uninterrupted,"  and  gave  judgment  restraining  the  city 
of  Globe,  its  agents  and  officers,  from  in  any  manner  enter- 
ing upon  or  in  any  manner  interfering  with  plaintiff's  ex- 
clusive possession,  use,  occupation  and  enjoyment  of  the  por- 
tion of  the  land  described  in  the  judgment,  and  within  which 
is  included  some  of  the  land  shown  by  the  map  to  be  Hill 
street,  and  adjudged  that  the  plaintiff  was  entitled  to  the 
exclusive  possession  of  the  tract  of  land  as  so  described.    Ap- 
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pellee'a  contentions  as  to  his  rights  within  the  strip  of  land 
platted  as  Hill  street  are  threefold:  First,  that  he  has  the 
equitable  title  as  an  occupant  under  the  statute,  for  whom 
the  probate  judge  holds  the  legal  title ;  second,  that  the  street 
over  the  strip  of  land  in  controversy  has  never  been  lawfully 
established,  and,  therefore,  the  city  has  no  interest  therein ; 
third,  that  he  has  gained  title  by  adverse  possession. 

As  to  the  first  contention  it  is  to  be  observed  that  Me> 
Donell  was  the  occupant  at  the  time  the  townsite  was  en- 
tered, and  has  not  conveyed  any  rights  to  the  strip  in  contro- 
versy he  may  have  had  as  such  occupant  to  appellee.  Hk 
deed  is  only  for  lot  1,  in  block  74,  as  described  on  the  plat 
Appellee's  occupancy  of  Hill  street  dates  only  from  1889, 
while  the  entry  was  made  in  1882.  The  occupants  for  whom 
the  trustee  took  the  legal  title,  who  are  entitled  to  claim 
the  lands  occupied,  are  those  who  were  such  at  the  time 
the  townsite  was  entered.  Martin  v.  Hoff,  7  Ariz.  247,  64 
Pac.  445. 

In  considering  the  question  whether  the  street  has  ever 
been  lawfully  established,  we  must  examine  the  legislation  of 
Congress  and  of  this  territory.  The  act  of  Congress  under 
which  the  townsite  was  entered  provides: 

"Sec.  2387.  Whenever  any  portion  of  the  public  lands 
have  been  or  may  be  settled  upon  and  occupied  as  a  town- 
site,  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful,  in  case  such  town  be  incorporated,  for  the 
corporate  authorities  thereof,  and,  if  not  incorporated,  for 
the  judge  of  the  county  court  for  the  county  in  which  such 
town  is  situated,  to  enter  at  the  proper  land  office,  and  at  the 
minimum  price,  the  land  so  settled  and  occupied  in  trust 
for  the  several  use  and  benefit  of  the  occupants  thereof,  ac- 
cording to  their  respective  interests;  the  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the 
proceeds  of  the  sales  thereunder,  to  be  conducted  under  such 
regulations  as  may  be  prescribed  by  the  legislative  authority 
of  the  state  or  territory  to  which  the  same  may  be  situated." 

"Sec.  2391.  Any  act  of  the  trustees  not  made  in  con- 
formity to  the  regulations  alluded  to  in  section  twenty-three 
hundred  and  eighty-seven  shall  be  void."  (U.  S.  Com  p. 
Stats.  1901,  p.  1459.) 

The  act  of  the  territorial  legislature  of  February  16,  1871 
(Laws  1871,  p.  57;  Comp.  Laws,  1877,  c.  80),  in  force  at  the 
time  this  townsite  was  entered,  made  it  the  duty  of  the  pro- 
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bate  judge  of  the  county,  whenever  called  upon  by  any  of 
the  occupants  of  an  unincorporated  town  situated  upon  pub- 
lic lands,  to  enter  the  townsite  under  the  act  of  Congress, 
and  provided  that  after  such  entry  he  should  appoint  three 
commissioners,  whose  duty  it  was  to  cause  a  survey  to  be  made 
"conforming  as  near  as  may  be  to  the  original  plan. of  the 
town  and  cause  a  plat  thereof  to  be  made,  designating  on 
such  plat  the  lots  or  squares  on  which  improvements  are 
standing,  with  the  names  of  the  owner  or  owners  thereof,  to- 
gether with  the  value  of  such  improvements.  They  shall 
also  make  out  a  list  of  all  owners  or  occupants  of  lots,  or 
parts,  in  said  townsite,  including  therein  all  persons  who 
shall  own  or  be  possessed,  either  actually  or  constructively, 
of  any  part  of  lot  situated  in  said  townsite."  It  was  further 
provided  that  when  the  plat  and  list  were  completed  notice 
should  be  given  by  publication  designating  a  day  upon  which 
the  commissioners  should  proceed  to  set  off  the  lots,  squares 
or  grounds  to  the  persons  entitled  to  the  same  according  to 
their  respective  interests. 

Neither  the  act  of  Congress  nor  that  of  the  territorial 
legislature  specifically  makes  provision  for  the  dedication  of 
streets,  nor  for  the  disposal  by  the  probate  judge  of  any  part 
of  the  lands  for  other  public  purposes.  The  occupants,  how- 
ever, had  a  vested  interest  in  the  streets  and  alleys  as  they 
existed  at  the  time  the  townsite  was  entered,  and  the  trustee 
had  no  authority  to  destroy  them.  Ashby  v.  Hall,  119  U.  S. 
526,  7  Sup.  Ct.  308,  30  L.  Ed.  469.  But  no  authority  was 
given  to  establish  new  ones.  The  authority  of  the  commis- 
sioners, appointed  by  the  probate  judge  was  limited  to  caus- 
ing a  survey  to  be  made  "conforming  as  near  as  may  be  to 
the  original  plan  of  the  town,"  causing  a  plat  thereof  to 
be  made,  with  a  list  of  the  occupants,  and  to  set  off  to  the 
occupants  the  lots  to  which  they  were  entitled.  In  attempt- 
ing to  create  additional  streets,  however  desirable  such  a 
general  plan  may  have  been,  they  exceeded  their  authority, 
and  the  streets  which  they  platted,  existing  only  on  paper, 
were  not  lawfully  established.  Bingham  v.  City  of  Walla 
Walla,  3  Wash.  Ter.  68,  13  Pac.  408;  City  of  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  817 ;  City  of  Pueblo  v.  Budd, 
19  Colo.  579,  36  Pac.  599 ;  Cerf  v.  Pfteging,  94  Cal.  131,  29 
Pac.  417.  Nor  does  it  appear  that  there  has  been  a  dedica- 
tion of  the  land  for  street  purposes  by  the  occupants.  We 
have  no  doubt  the  trustees  of  such  townsites  may  be  au- 
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thorized  by  the  legislature  to  divide  into  lots  and  blocks 
unoccupied  lands  within  the  townsite  and  to  dispose  of  then 
for  the  benefit  of  the  community,  and  to  that  end  to  estab- 
lish streets  and  alleys  through  such  unoccupied  land  to  afford 
convenient  means  of  access  to  such  lots;  but  this  street  was 
not  established  under  such  legislative  authority.  We  ex- 
press no  opinion  as  to  what  rights  the  town  would  have  ac- 
quired in  the  land,  had  it,  after  being  platted  as  a  street 
been  actually  opened  and  used  as  such  by  the  common  con- 
sent of  the  occupants,  or  if  it  was  made  to  appear  that  the 
occupants  assented  to  a  dedication  of  the  land  as  a  street  to  be 
opened  and  used  as  such  at  such  future  time  as  the  needs 
of  the  town  might  require. 

Since  it  does  not  appear  that  the  so-called  Hill  street  has 
ever  been  lawfully  established,  the  city  of  Globe,  as  a 
municipality,  has  no  interest  therein.  The  legal  title  is  still 
in  the  probate  judge,  unless  appellee  has  acquired  it  by 
reason  of  adverse  possession.  It  is  not  necessary  to  examine 
the  equitable  rights  of  McDonell  as  an  occupant  at  the  time 
of  the  entry  of  the  townsite,  or  to  determine  whether,  if  he 
had  rights,  he  has  waived  or  abandoned  them ;  nor  is  it  neces- 
sary to  determine  whether  appellee  has  acquired  rights  by 
adverse  possession.  The  city  of  Olobe  threatens,  without 
right,  to  intrude  upon  land  of  which  appellee  is  in  posses- 
sion and  to  which  he  claims  title.  It  was  proper,  therefore, 
for  the  trial  court  to  enjoin  the  city,  its  agents  and  officers, 
and  thus  protect  the  possession  of  appellee.  It  was  not  nec- 
essary, nor  proper,  in  this  view  of  the  case,  the  trustee  not 
being  a  party,  for  the  court  to  adjudge  that  appellee  is  en- 
titled to  the  exclusive  possession  of  the  tract  of  land  in  con- 
troversy. 

The  decree  is  modified,  by  striking  out  that  portion  of  it, 
and  as  so  modified,  is  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 
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[Civil  No.  1045.    Filed  March  27,  1908.] 
[95  Pac.  117.] 

In  the  Matter  of  the  BLACK  DIAMOND  COPPER  MIN- 
ING COMPANY,  a  Corporation,  in  Bankruptcy. 
SOTO  BROTHERS  &  RENAUD,  a  Copartnership,  and 
ALBERT  STEINFELD  &  COMPANY,  a  Copartner- 
ship, Appellants. 

1.  Bankruptcy  —  Informal  Compositions  —  Preferences  —  Not  Void 

Between  Parties. — The  bankruptcy  law  does  not  provide  that 
compositions,  though  informal,  or  preferences,  shall  be  void  as 
between  the  parties. 

2.  Accord   and   Satisfaction  —  Consideration  —  Part   Payment. — A 

settlement  of  an  unsecured  debt  by  merging  it  in  a  secured  obli- 
gation for  a  smaller  amount  is  based  upon  a  consideration,  and 
will  be  enforced. 

3.  Bankruptcy — Secured  Obligations  —  Presumptions. — Where,  dur- 

ing proceedings  in  bankruptcy,  the  bankrupt  corporation  gave  cer- 
tain claims,  and  the  referee  thereafter  disallowed  these  claims  on 
the  ground  that  they  had  been  settled,  the  obligations  having  been 
before  the  trial  court  but  not  the  appellate,  it  will  be  presumed 
that  these  obligations  were  of  such  character  as  td  support  the 
court's  order  affirming  the  action  of  the  referee. 

4.  Accord  and  Satisfaction — Consideration. — During  bankruptcy  pro- 

ceedings, but  before  the  adjudication,  a  bankrupt  corporation  gave 
a  check  to  one  of  its  creditors  for  a  certain  amount,  and  a  cer- 
tificate reciting  that  a  certain  number  of  bonds  of  a  certain 
value  were  due  it,  and  that  the  check  and  bonds,  when  delivered, 
were  to  constitute  full  payment  of  the  claim.  Held,  that  the  re- 
ceipt by  the  creditor  of  the  check  which  was  cashed  and  the  ten- 
der to  it  by  the  bankrupt  of  the  bonds  mentioned  in  the  certificate 
constituted  an  accord  and  satisfaction  of  the  old  obligation  upon 
a  good  consideration  and  gave  rise  to  a  new  obligation. 

5.  Bankruptcy  —  Provable   Claims  —  Act   Cong.,   July   1,   1898,   c. 

541,  par.  63,  30  Stats.  562  (U.  S.  Comp.  Stats.  1901,  P.  3447), 
Construed. — The  bankruptcy  act,  supra,  provides  that  the  debts 
of  a  bankrupt  which  may  be  allowed  against  his  estate  are  a  fixed 
liability  as  evidenced  by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,  and  hence  bonds  given  by  a  bankrupt  corporation,  after  the 
filing  of  a  petition  in  bankruptcy  against  it,  to  take  up  an  old 
indebtedness,  being  a  new  obligation  arising  after  the  filing  of 
the  petition,  are  not  provable  claims  in  that  proceeding. 
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APPEAL  from  a  judgment  of  the  District  Court  of  tie 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

For  former  report,  see  10  Ariz.  42,  85  Pac.  653. 

Proceedings  in  involuntary  bankruptcy  of  the  Black  Dia- 
mond Copper  Mining  Company.  From  orders  disallowing 
claims  filed  by  them  Soto  Brothers  &  Benaud  and  others  ap- 
peal. 

James  Reilly,  for  Appellants. 

The  court  erred  in  granting  repeated  continuances  by  eon- 
sent  of  petitioning  creditors,  after  bankruptcy  confessed,  be- 
cause such    continuances   were  contrary  to   the  reason  and 
spirit  of  the  bankrupt  law.    Act  of  Cong.  July  1,  1898,  30 
Stats,  at  Large,  544  et  seq.,  as  amended  by  Act  of  Feb.  15, 
1903;  32  Stats,  at  Large,  797  et  seq.    The  compromise  and 
settlement  set  out  by  the  bankrupt  was  an  attempt  to  defeat 
the  bankrupt  law  and  a  usurpation  of  the  power  of  the 
court.    Sec.  12  of  the  Act  cited  above,  subds.  A,  B,  C,  D,  E. 
The  bankrupt  had  no  authority  to  use  the  money  belonging 
to  the  estate,  to  make  any  compromise  with  creditors,  and  it 
had  no  power  to  issue  bonds;  such  bonds  bound  no  person 
or  property.    Mueller's  Trustee  v.  Nugent,  184  U.  S.  1,  22 
Sup.  Ct.  269,  46  L.  Ed.  405;  Cumber  v.  Wane,  1  Smith's 
Lead.  Cas.,  9th  Am.  ed.  1888,  613 ;  Fuller  v.  Kemp,  138  N.  Y. 
231,  33  N.  E.  1034,  20  L.  R.  A.  785 ;  Schlessinger  v.  Sckless- 
inger,  39  Colo.  44,  88  Pac.  970,  8  L.  R.  A.,  N.  S.,  863 ;  1  Cyc. 
319;  Chicora  Fer.  Co.  v.  Dunan,  91  Md.  144,  46  Atl.  347, 
50  L.  R.  A.  401;  Howard  v.  Norton  Morgan  Co.  (Ariz.),  89 
Pac.  541 ;  Flenor  v.  Flenor,  30  Ky.  Law  Rep.  543,  99  S.  W. 
258. 

Ben  Goodrich,  for  Appellee. 

Failure  to  rescind  promptly  is  an  affirmation  of  the  con- 
tract, and  the  restoration  must  be  entire,  except  where  con- 
sumed or  altered  before  knowledge  of  facts  authorizing  re- 
scission. Old  Dominion  etc.  Co.  v.  Bigelow,  188  Mass.  315, 
108  Am.  St.  Rep.  493,  74  N.  E.  653 ;  Grymes  v.  Sanders,  93 
U.  S.  62,  23  L.  Ed.  798 ;  Bancroft  v.  Bancroft,  110  CaL  375, 
42  Pac.  896 ;  Marston  v.  Simpson,  54  Cal.  189 ;  Getty  v.  Dev- 
lin, 54  N.  Y.  415 ;  Upton  v.  Tribilcoch,  91  U.  S.  55,  23  L.  Ed. 
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203;  Ward  v.  Sherman,  192  U.  S.  175,  176,  24  Sup.'  Ct. 
227,  48  L.  Ed.  395 ;  Watts  v.  White,  13  Cal.  321 ;  Collins  v. 
Townsend,  58  Cal.  608. 

NAVE,  J.— In  November,  1904,  several  creditors  of  the 
Black  Diamond  Copper  Mining  Company,  a  corporation, 
hereinafter  called  the  "company,"  filed  a  petition  in  bank- 
ruptcy against  said  company.  An  adjudication  of  bank- 
ruptcy was  made  in  November,  1906,  pursuant  to  the  order 
of  this  court  in  a  former  appeal  of  this  same  case  (In  re 
Black  Diamond  Cop.  M.  Co.,  10  Ariz.  42,  85  Pac.  643),  and 
the  matter  was  referred.  Soto  Bros.  &  Renaud,  hereinafter 
called  "Soto  Bros./'  and  Albert  Steinfeld  &  Co.,  hereinafter 
called  the  "Steinfeld  company,"  have  appealed  from  orders 
disallowing  claims  filed  by  them  against  the  bankrupt,  suc- 
cessively made  by  the  referee,  and,  upon  review,  by  the  dis- 
trict court. 

In  March,  1905,  several  months  after  the  filing  of  the 
petition  in  bankruptcy,  but  before  the  adjudication,  appel- 
lants, who  were  then  creditors  of  the  company,  made  informal 
compositions  with  it.  Similar  settlements  were  effected  be- 
tween the  company  and  other  creditors,  as  disclosed  in  our 
former  opinion,  cited  supra.  The  settlement  with  the  Stein- 
feld company  consisted  of  the  payment  to  it  of  $800  in  cash 
and  the  delivery  to  it  of  $600  in  bonds  of  the  company,  the 
Steinfeld  debt  being  originally  in  the  sum  of  $1,600.  The 
indebtedness  to  Soto  Bros,  was  in  the  sum  of  $4,300.99.  The 
company  paid  to  them  $2,150.48  by  a  check,  which  was  sub- 
sequently cashed,  and  at  the  same  time  delivered  to  them 
a  certificate  signed  by  it,  reading  as  follows:  "This  is  to 
certify  that  there  is  due  Soto  Bros.  &  Renaud  from  this 
company,  in  bonds  of  said  company,  the  face  value  of  $4,300, 
which  is  to  be  delivered  to  them  by  Mr.  Hoffman,  president 
of  this  company,  within  a  few  days,  and  when  so  delivered, 
together  with  the  check  paid  to  them  this  day  of  $2,150.48, 
is  payment  in  full  of  their  account,  and  this  due-bill  ceases  to 
be  of  any  value,  and  is  null  and  void  (merchandise  and  cash 
account).' '  It  will  be  observed  that  by  this  arrangement 
Soto  Bros,  were  to  receive  bonds  of  a  face  value  equal  to  the 
full  amount  of  the  debt,  and  in  addition  one-half  of  the 
amount  of  the  debt  in  cash,  by  check.  Three  days  after  this 
transaction  Soto  Bros,  advised  the  company  that  they  would 
not  accept  the  bonds,  and  that  they  repudiate  the  settlement. 

XI  Aria.— 27 
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The  bonds,  nevertheless,  were  delivered  at  their  place  of  busi- 
ness, and  left  with  one  of  the  partners  against  his  protest. 
An  attempt  was  afterward  made  by  Soto  Bros,  to  return 
the  bonds  to  the  company  by  mail.  At  the  hearings  of  this 
matter  each  party  disclaimed  knowledge  of  the  whereabouts 
of  these  bonds.  Without  detailing  the  nature  of  the  claims 
filed  by  these  appellants,  it  is  sufficient  to  state  that  they  were 
disallowed,  by  reason  of  the  view  that  they  were  settled  by 
the  informal  compositions. 

It  is  contended  by  appellants  that  the  filing  of  the  peti- 
tion in  bankruptcy  against  the  company  deprived  it  of  power 
to  effect  a  composition  in  any  other  way  than  that  prescribed 
by  the  bankruptcy  law;  hence  that  the  settlements  are  void, 
and  that  the  bonds  also  are  void.  The  terms  of  these  bonds 
are  not  disclosed  by  the  record  before  us.  We  do  not  enter- 
tain the  view  that  these  informal  settlements  are  void,  al- 
though for  a  variety  of  reasons  they  may  be  found  voidable 
at  the  instance  of  other  creditors.  The  bankruptcy  law  does 
not  provide  that  compositions,  though  informal,  or  prefer- 
ences, shall  be  void  as  between  the  parties.  Neither  appel- 
lant complains  because  of  the  inequality  in  the  settlements 
effected. 

Appellants  further  contend  that  they  are  not  bound  by 
these  settlements,  for  that  the  agreements  to  accept  full  satis- 
faction are  without  consideration.  The  settlement  effected 
with  the  Steinfeld  company  involved  the  payment  of  half  the 
indebtedness  in  cash,  and  satisfaction  of  the  remaining  half 
by  the  delivery  of  $600  face  value  (being  $200  less  than 
that  half)  in  the  company's  bonds.  The  bonds  were  deliv- 
ered, and  are  still  in  the  possession  of  the  Steinfeld  com- 
pany, although  the  return  of  them  was  tendered  at  the  trial 
of  this  proceeding.  Thus  the  accord  was  fully  executed.  A 
theory  on  which  it  might  be  held  to  be  ineffective  would  be 
that  the  so-called  bonds  are  in  fact  but  unsecured  promises 
to  pay  part  of  the  former  indebtedness,  and  do  not  vary  the 
pre-existing  obligation,  except  to  reduce  its  amount.  Where- 
fore what  purports  to  be  satisfaction  is  without  consideration. 
Without  determining  whether  this  point  would  be  well  taken 
as  a  matter  of  law  (it  finds  abundant  support  in  authority), 
we  cannot  apply  it  because  we  are  not  advised  by  the  record 
as  to  the  facts.  Some  facts  appear,  on  the  contrary,  from 
which  an  inference  may  be  drawn  that  the  bonds  are  of  the 
customary  secured  variety.    If  so,  it  is  well  settled  that  a  set- 
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tlement  of  an  unsecured  debt  by  merging  it  in  a  secured 
obligation  for  a  smaller  amount  is  based  upon  a  considera- 
tion, and  will  be  enforced.  The  record  discloses  that  the 
bonds  themselves  were  produced  before  the  trial  judge,  though 
not  produced  before  us.  The  presumption  is  that  these  bonds 
are  of  such  character  as  to  support  the  court's  order. 

As  to  the  consideration  for  the  accord  between  the  bank- 
rupt and  Soto  Bros. ,  there  is  more  difficulty.  The  question 
arises  whether  the  accord  was  fully  executed.  Decisions  in 
which  the  points  here  involved  are  fully  treated  are  so 
numerous  that  we  deem  it  unnecessary  to  elaborate  our  view 
upon  them.  Extensive  citation  of  authorities  will  be  found 
at  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  408  et  seq.,  and  1  Cyc. 
319  et  seq.  It  suffices  to  express  our  conclusion  that  the 
receipt  by  Soto  Bros,  of  the  check  for  $2,150.48  contem- 
poraneously with  their  acceptance  of  the  certificate  of  the 
company  as  above  quoted,  coupled,  as  it  was,  with  the  express 
agreement  of  the  parties  that  settlement  should  be  had  on  the 
basis  disclosed  by  the  certificate,  gave  rise  to  a  new  obligation, 
and  satisfied  the  original  indebtedness.  An  enforceable  con- 
tract was  consummated,  subject  only  to  interference  by  other 
creditors,  by  which  the  company  was  obliged  to  deliver  to 
Soto  Bros,  bonds  of  the  face  value  of  $4,300.  Doubtless 
Soto  Bros,  could  have  rescinded  the  contract  if  the  check  had 
proved  uncollectible,  or  the  bonds  had  not  been  tendered; 
but  the  fact  that  t;hey  afterward  refused  the  bonds  does 
not  seem  to  us  to  alter  the  status  of  the  case.  We  regard 
the  situation  as  being  the  same  that  it  would  have  been  if 
the  bonds  had  been  delivered  and  accepted,  together  with  the 
check.  It  follows  for  the  same  reasons  applied  in  consider- 
ing the  accord  with  the  Steinfeld  company  that  there  was  an 
executed  accord  between  Soto  Bros,  and  the  bankrupt  upon  a 
consideration,  and  therefore  a  satisfaction  of  the  debt. 

The  new  obligations  evidenced  by  the  bonds  are  not  prova- 
ble in  the  proceeding,  because  they  have  arisen  since  the  filing 
of  the  petition  in  bankruptcy.  Bankruptcy  Law,  Act  July 
1,  1898,  c.  541,  sec.  63,  30  Stat.  562  (U.  S.  Comp.  Stats.  1901, 
p.  3447) ;  In  re  Burka  (D.  C),  104  Fed.  326;  In  re  Pennewell, 
119  Fed.  139,  55  C.  C.  A.  571;  In  re  Garlington  (D.  C),  115 
Fed.  999. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  CAMPBELL,  JJ.,  concur. 


420  Hammer  v.  Smith.  [11  Ariz. 


'  [Civil  No.  1046.    Piled  March  27,  1908.] 

[94  Pac.  1121.] 

A.  H.  HAMMER,  Petitioner  and  Appellant,  v.  B.  H.  SMITH, 
and  Others,  Composing  the  Board  of  Supervisors  of 
Yavapai  County,  Defendants  and  Appellees. 

1.  Certiorari — Public  Officers — Judicial  and  Executive  Functions 
— Rev.  Stats.  Ariz.  1901,  pars.  432  and  979,  Construed. — Under 
paragraph  432,  supra,  providing  for  the  issuance  of  writ  of  cer- 
tiorari where  any  inferior  tribunal  or  board  exercising  judicial  func- 
tions has  exceeded  its  jurisdiction,  and  paragraph  979,  providing  that 
the  contract  for  public  printing  shall  be  made  with  the  best  re- 
sponsible bidder,  the  functions  exercised  by  a  board  of  super- 
visors in  letting  a  contract  for  printing  is  not  a  judicial  one, 
and  certiorari  will  not  lie  to  review  the  action  of  the  board. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion, 

* 

Ross  &  0 'Sullivan,  for  Appellant. 

A  board  of  supervisors,  in  letting  contracts  for  the  county 
printing,  under  the  statute  of  Arizona  (par.  979)  providing 
that:  "The  contract  shall  be  made  with  the  best  responsible 
bidder/ '  has  a  judicial  discretion  lodged  in  it  by  statute 
as  to  who  may  be  the  "best  responsible  bidder,"  and  in 
passing  on  bids  for  county  printing,  under  said  statute,  the 
board  of  supervisors  necessarily  exercises  judicial  functions, 
and  if  it  exceed  its  jurisdiction  therein,  certiorari  is  a  proper 
remedv  to  correct  the  board.  See  Rev.  Stats.  1901,  sec.  432. 
The  Arizona  certiorari  act  was  taken  from  California,  and 
the  California  supreme  court  has  uniformly  held,  since  the 
overruling  of  the  case  of  People  v.  Hester,  6  Cal.  679,  under 
the  statute  then  in  force,  that  boards  of  supervisors,  when 
they  are  given  a  discretion  and  the  privilege  of  exercising 
their  judgment  under  the  statute  in  any  matter  coming  be- 
fore them,  ipso  facto  perform  and  exercise  judicial  func- 
tions, in  contradistinction  to  ministerial  functions,  and  if 
they  exceed  their  jurisdiction  in  such  matters,  certiorari  is 
the  proper  remedy.    The  California  courts  hold  that  in  let- 
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ting  contracts,  granting  or  refusing  licenses,  passing  on  ac- 
counts, and  in  fact  in  performing  any  function  where  a  dis- 
cretion is  allowed  under  the  statute,  boards  of  supervisors  are 
thereby  necessarily  exercising  judicial  functions,  and  cer- 
tiorari will  lie.  See  the  following  California  cases  as  deci- 
sive on  this  point:  People  v.  Supervisors  etc.,  8  Cal.  58  (over- 
ruling People  v.  Hester,  supra) ;  Robinson  v.  Board  of  Super- 
visors, 16  Cal.  208 ;  Murray  v.  Board  of  Supervisors,  23  Cal. 
1  493 ;  Waugh  v.  Chauncey,  13  Cal.  11 ;  Fall  v.  Paine,  23  Cal. 
303 ;  Maxwell  v.  Board  of  Supervisors,  53  Cal.  389  (a  county 
printing  case  and  essentially  on  all-fours  with  the  case  at 
bar) ;  People  v.  Marin  Co.,  10  Cal.  345 ;  People  ex  rel.  Whit- 
ney v.  Board  of  Delegates,  14  Cal.  494 ;  Miller  v.  Sacramento 
Co.,  25  Cal.  97;  Damrell  v.  Board  etc.  San  Joaquin  Co.,  40 
Cal.  154;  Tilden  v.  Board  etc.  Sacramento  Co.,  41  Cal.  69; 
Spring  Valley  Waterworks  v.  Bryant,  52  Cal.  132. 

Under  the  Arizona  statute  (par.  979)  "The  contract 
[county  printing]  shall  be  made  with  the  best  responsible 
bidder."  Under  the  Arizona  statute,  boards  of  supervisors 
have  a  wide  discretion  in  the  letting  of  contracts  for  the 
public  printing,  and  may  exercise  discretion  and  judgment, 
hence  act  judicially  in  determining  who  is  the  "best  respon- 
sible bidder."  In  the  letting  of  printing  contracts  under 
the  Arizona  statute,  the  board  necessarily  acts  judicially  and 
not  ministerially.  In  East  River  Oas  Light  Co.  v.  Donnelly, 
93  N.  Y.  557,  it  was  expressly  held  that  where  the  common 
council  of  a  city  had  a  right  to  determine  which  of  several 
bids  it  would  accept,  it  acted  judicially  and  not  ministerially. 
"A  determination  against  the  responsibility  of  a  bidder  is  a 
judicial  matter."  Jacobson  v.  Board  of  Education  (N.  J.), 
64  Atl.  609.  See,  also,  Stumpf  v.  Board  of  Supervisors,  131 
Cal.  364,  82  Am.  St.  Rep.  350,  63  Pac.  663 ;  Beach  on  Munici- 
pal Corporations,  sec.  1571;  Sadler  v.  Board  etc.  Eureka 
County ,  15  Nev.  39,  in  which  the  supreme  court  of  Nevada 
decided,  under  a  statute  providing  for  the  letting  of  contracts 
to  the  "lowest  reasonable  bidder,"  upon  due  notice  given,  that 
the  board  of  supervisors  acted  judicially,  and  that  certiorari 
was  the  proper  remedy,  if  the  board  exceeded  its  jurisdiction. 

To  the  effect  that  the  board  exercised  judicial  functions,  see 
also,  People  v.  Greene,  89  App.  Div.  296,  85  N.  Y.  Supp.  866 ; 
Gill  v.  Brunswick,  118  Ga.  85,  44  S.  E.  830;  People  v.  Wells, 
86  App.  Div.  270,  83  N.  Y.  Supp.  789 ;  Cooper  v.  Hunt,  103 
Mo.  App.  9,  77  S.  W.  483;  People  v.  Barker,  84  App.  Div. 
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469,  83  N.  Y.  Supp.  33;  Brown  v.  Street  Lighting  Dist,  69 
N.  J.  L.  485,  55  Atl.  1080 ;  Gay  v.  Bradstreet,  49  Me.  580,  77 
Am.  Dec.  272;  People  ex  rel  v.  Martin,  142  N.  Y.  352,  37 
N.  E.  117,  holding  that  "  selecting  newspapers  of  'largest  cir- 
culation' in  which  to  publish  a  list  of  nominations  is  judicial." 

E.  S.  Clark,  Attorney  General,  and  Robert  E.  Morrison, 
District  Attorney,  for  Appellees. 

No  judicial  functions  were  performed  by  the  board  of  super- 
visors in  regard  to  the  letting  of  this  contract  for  county 
printing.  Board  of  Commissioners  v.  Crillies,  138  Ind.  667,  38 
N.  E.  40 ;  Platter  v.  County  of  ElkJvart,  103  Ind.  360,  2  N.  E. 
544-551 ;  State  ex  rel  Walton  v.  Hermann,  63  Ohio  St.  440, 
59  N.  E.  104  (lowest  responsible  bidder).  Discretion  is  not 
necessarily  judicial,  but  may  be  of  a  ministerial  character. 
Board  of  Commissioners  v.  Lewis,  28  Colo.  378,  65  Pac.  51 ; 
Townsend  v.  Copeland,  56  Cal.  612.  The  discretion  allowed 
the  board  under  our  statute  in  letting  to  the  "best  responsible 
bidder"  is  of  such  ministerial  character.  See,  also,  on  points 
herein  contended,  Tanner  v.  Nelson,  25  Utah,  226,  70  Pac. 
984 ;  People  v.  Board  of  Education,  54  Cal.  375 ;  Central  P. 
R.  R.  Co.  v.  Board  of  Equalization  of  Placer  Co.,  43  Cal.  365 ; 
Andrews  v.  Pratt,  44  Cal.  309-318;  Quinchard  v.  Board  of 
Trustees,  113  Cal.  664-667,  45  Pac.  856 ;  People  v.  Board  of 
Supervisors,  122  Cal.  421-424,  55  Pac.  131 ;  Adleman  v.  Pierce, 
6  Idaho,  294,  55  Pac.  658.  "The  fact  that  a  public  agent 
exercises  judgment  and  discretion  in  the  performance  of  his 
duties  does  not  make  his  action  or  powers  judicial  in  their 
character."  People  ex  rel.  Second  Ave.  R.  Co.  v.  Board  of 
Commrs.,  97  N.  Y.  38-43 ;  People  v.  Walter,  68  N.  Y.  403-410. 

NAVE,  J. — A.  H.  Hammer  applied  to  the  district  court 
for  a  writ  of  certiorari  to  review  the  action  of  th^  board  of 
supervisors  of  Yavapai  county  in  letting  a  contract  for  public 
printing  for  the  year  1907,  alleging  that  the  contract  had  been 
let  without  giving  the  notice  required  by  statute.  The  board 
of  supervisors  appeared  in  the  action  and  demurred  to  the 
sufficiency  of  the  application.  The  district  court  sustained 
the  demurrer,  and  dismissed  the  proceeding.  From  the  judg- 
ment of  dismissal,  the  petitioner  has  appealed. 

One  question  alone  need  be  considered  in  determining  this 
appeal.  Our  statutes  require  that  "the  contract  [for  public 
printing]  shall  be  made  with  the  best  responsible  bidder." 
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Rev.  Stats.  1901,  par.  979.  Our  statute  governing  the  issu- 
ance of  the  writ  of  certiorari  has  the  customary  provision  that 
it  "shall  be  granted  in  all  cases  where  an  inferior  tribunal, 
board  or  officer  exercising  judicial  functions  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  officer  and  there  is  no 
appeal  nor,  in  the  judgment  of  the  court  any  plain,  speedy 
and  adequate  remedy."  Rev.  Stats.  1901,  par.  432.  The 
question  is  whether  the  board  of  supervisors  was  exercising 
a  judicial  function  in  letting  the  contract  in  question.  Ap- 
pellant maintains  by  reason  of  the  fact  that  the  board  must 
determine  who  of  the  respective  bidders  is  the  "best  respon- 
sible bidder,"  that  it  must  exercise  discretion  and  use  judg- 
ment, and  therefore  that  its  action  is  judicial  within  the 
meaning  of  the  statute.  The  necessity  for  distinguishing 
among  judicial,  legislative,  and  executive  functions  has  arisen 
in  innumerable  cases  before  nearly  all  of  the  courts  of  last  re- 
sort. There  is  confusion  in  the  conclusions  reached.  To  re- 
view all  or  a  considerable  number  of  these  cases  would  be 
burdensome,  and  would  not  serve  a  useful  purpose.  A  great 
number  of  cases  in  which  the  exercise  of  judicial  functions  is 
distinguished  from  the  exercise  of  the  other  functions  is  col- 
lected in  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  886  et  seq., 
and  23  Cyc.  1613  et  seq.  The  criterion  for  which  appellant 
here  contends  has  been  recognized  in  some  of  these  decisions, 
to  wit,  that,  if  the  action  of  the  tribunal  calls  for  the  exer- 
cise of  judgment  and  discretion,  it  is  judicial.  It  is  our  view 
that  this  is  not  a  sound  criterion.  It  is  true  that,  where  there 
is  exercise  of  neither  judgment  nor  discretion,  there  is  not 
the  exercise  of  a  judicial  function;  but  it  is  not  true  that 
every  function  wherein  judgment  and  discretion  are  exercised 
is  a  judicial  function.  People  v.  Board,  97  N.  Y.  38;  Quin- 
chard  v.  Board,  113  Cal.  664,  45  Pac.  856.  Every  legislative 
act  requires  the  exercise  of  both  judgment  and  discretion ;  so, 
also,  do  many  executive  acts.  That  a  function  may  be  held 
to  be  judicial,  it  must  be  exercised  in  determining  the  merits 
of  an  issue.  That  there  may  be  an  issue  either  of  law  or  of 
fact,  there  must  be  involved  the  interests,  contending  to  some 
degree  at  least,  of  two  or  more  parties.  There  is  such  an 
issue  between  the  public  on  the  one  hand  and  the  official  on 
the  other  hand,  when  a  tribunal  is  called  upon  to  determine 
whether  a  fireman  or  a  policeman  shall  be  removed  for  derelic- 
tion. People  v.  Police  Commissioners,  155  N.  Y.  40,  49  N.  E. 
257 ;  Gilbert  v.  Commissioners,  11  Utah,  378,  40  Pac.  264. 
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The  public  has  an  interest  in  such  a.  case  comparable  to  that 
which  it  has  in  a  criminal  case,  and  is,  in  an  analogous  quality, 
a  party  to  the  proceeding.  There  is  a  similar  issue  when  the 
board  of  supervisors  inquires  into  the  sufficiency  of  an  officer's 
bond  and  requires  of  him  a  new  bond  under  penalty  of  the 
vacating  of  his  office.  People  v.  Marin  Co.,  10  Cal.  344.  So, 
also,  the  public  and  the  taxpayer  have  contending  interests  in 
the  determination  of  valuations  by  the  county  or  territorial 
board  of  equalization.  Copper  Queen  C.  M.  Co.  v.  Board,  7 
Ariz.  364,  65  Pac.  149 ;  Copper  Queen  C.  M.  Co.  v.  Territorial 
Board,  9  Ariz.  383,  84  Pac.  511.  In  the  case  before  us  there 
is  no  issue,  although  there  is  demanded  the  exercise  of  both 
judgment  and  discretion  in  determining  who  is  the  best  re- 
sponsible bidder.  There  is  no  issue  because  there  is  but  one 
party  in  interest — the  public.  As  against  one  another  the 
bidders  present  an  issue,  but  this  issue  is  merely  incidental. 
Its  adjudication  is  not  the  ultimate.  No  bidder*  has  a  right 
to  the  contract.  None  has  a  right  or  privilege  of  any  sort  to 
be  conserved  by  the  board.  To  be  a  party  to  a  judicial  de- 
termination one  must  present  as  against  his  adversary  a  right 
or  privilege  to  be  maintained  or  denied.  The  discretion  and 
judgment  exercised  in  this  matter  are  those  of  an  agent  seek- 
ing the  best  interest  of  his  principal  in  letting  a  contract. 
They  are  executive  discretion  and  judgment,  not  judicial. 
Illustrative  cases  are  Tanner  v.  Nelson,  25  Utah,  226,  70  Pac. 
984;  People  v.  Board,  54  Cal.  375  (contra,  Jacobson  v.  Board 
(N.  J.  Sup.),  64  Atl.  609) ;  Adleman  v.  Pierce,  6  Idaho,  294, 
55  Pac.  658. 

The  function  exercised  by  the  board  of  supervisors  in  this 
instance  not  being  judicial,  the  action  of  the  trial  court  in 
sustaining  the  demurrer  and  dismissing  the  proceeding  was 
sound,  and  must  therefore  be  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 
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[Civil  No.  1048.    Filed  March  27,  1908.] 
[95  Pac.  111.] 

PLOWING  WELLS  COMPANY,  a  Corporation,  Defendant 
and  Appellant,  v.  PRANK  L.  CULIN,  Plaintiff  and  Ap- 
pellee. 

1.  Corporations  —  Dissolution  —  Agent  —  Failure     to     Appoint  — 

Ground — When — Laws  of  Ariz.  1903,  Act  No.  82,  Construed. — 
Under  Act  No.  82,  supra,  providing  "That  whenever  any  cor- 
poration .  .  .  shall  fail  to  appoint  a  bona  fide  agent  .  .  .  then 
•  .  .  any  resident  .  .  .  may  bring,  prosecute  and  maintain  .  .  . 
in  his  own  name  an  action  in  any  court  of  record  ...  to  have 
and  procure  a  judicial  dissolution  and  disincorpo ration ;  .  .  .  and 
whenever  it  is  made  to  appear  to  any  court  by  petition  or  com- 
plaint .  .  .  that  .  .  .  the  above-named  .  .  .  situation  or  condition 
exists,  .  .  .  such  court  shall  forthwith  order  or  cite  such  corpora- 
tion to  appear  before  it  .  .  .  and  if,  upon  hearing  of  (or)  trial,  it 
be  made  to  appear  that  .  .  .  said  .  .  .  condition  or  situation  .  .  . 
exists,  such  court  shall  thereupon  dissolve  and  disincorporate  such 
corporation,"  etc.,  the  court  only  has  authority  to  dissolve  a  cor- 
poration where  there  is  no  agent  at  time  of  hearing,  and  where 
a  corporation  has  an  agent  at  the  time  of  hearing,  it  may  not  be 
dissolved,  even  though  it  had  no  agent  at  the  time  of  the  filing 
of  the  petition  for  dissolution. 

2.  Statutory  Construction. — The  court  has  no  authority  to  extend  a 

law  beyond  the  fair  and  reasonable  meaning  of  its  terms,  be- 
cause of  some  supposed  policy  of  the  law  or  because  the  legisla- 
ture did  not  use  the  proper  words  to  express  its  meaning. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.     Reversed  and  remanded,  with  instructions. 

This  case  comes  to  this  court  upon  an  agreed  statement  of 
facts.  The  plaintiff  in  the  court  below  filed  his  petition  on 
October  23,  1907,  under  the  provisions  of  Act  No.  82,  page 
147,  Session  Laws  of  1903,  alleging  that  the  defendant  had 
failed  to  appoint  an  agent  as  provided  by  said  act,  and  pray- 
ing for  its  dissolution  and  disincorporation.  Thereafter,  on 
October  29,  1907,  the  court  issued  a  citation  to  show  cause,  in 
response  to  which  the  defendant,  on  January  4,  1908,  ap- 
peared and  filed  its  answer  and  return,  setting  forth  therein 
that  it  had  always  believed  that  a  duly  authorized  agent  had 
been  appointed,  and  that  it  had  no  intention  or  design  to  dis- 
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obey  the  law,  and  that  the  failure  to  appoint  an  agent  was 
an  inadvertence  and  oversight;  that  immediately  upon  the 
filing  of  the  petition  by  the  plaintiff,  and  five  days  before  the 
order  to  show  cause  was  issued,  the  defendant  had  appointed 
an  agent,  and  filed  the  notice  of  such  appointment  with  the 
territorial  auditor;  and  at  the  time  of  the  hearing  or  trial  the 
defendant  had  a  duly  appointed  agent,  as  provided  by  the 
statutes.  To  this  answer  and  return  the  plaintiff  presented 
a  general  demurrer,  which  was  sustained  by  the  court  The 
defendant,  electing  to  stand  upon  its  answer  and  return,  the 
court  thereupon  entered  judgment  dissolving  and  disincorpor- 
ating the  defendant  corporation,  from  which  judgment  the 
defendant  appeals,  and  has  assigned  as  errors:  "(1)  The 
court  erred  in  sustaining  the  demurrer  of  the  plaintiff  to  the 
defendant's  answer  and  return.  (2)  The  court  erred  in  en- 
tering a  judgment  dissolving  and  disincorporating  the  defend- 
ant corporation." 

Wm.  M.  Lovell,  and  S.  L.  Kingan,  for  Appellant. 

The  general  proposition  of  law  that  the  state  does  not  favor 
the  forfeiture  of  the  charter  or  franchise  of  a  corporation  is 
so  well  established  that  it  is  no  longer  an  open  question. 

"It  may  be  collected  not  only  from  what  the  courts  have 
judged  but  what  the  judges  have  said,  that  the  courts  are 
disinclined  to  forfeit  the  charters  of  corporations,  especially 
those  created  for  purposes  of  public  utility,  which  it  is  the 
policy  of  the  state  to  encourage  and  foster.  The  reasons  for 
declaring  such  a  forfeiture  must  be  solid,  weighty  and  cogent  ; 
there  must  have  been  a  violation  of  a  positive  prohibitory  stat- 
ute ;  or  a  plain  abuse  of  power,  by  which  the  corporation  fails 
to  fulfill  the  design  and  purpose  of  its  creation ;  some  act  of 
misuser  or  nonuser  touching  matters  which  are  of  the  essen- 
tials of  the  contract  between  the  sovereign  and  the  corpora- 
tion, and  the  act  or  neglect  must  be  willful  and  repeated." 
10  Cyc.  1279 ;  State  v.  St.  Paul  etc.,  92  Ind.  42,  48. 

And  in  construing  a  statute,  the  court  will  not  give  that 
meaning  to  the  words  used  which  will  result  in  dissolving  or 
disincorporating  a  corporation,  unless  it  plainly  and  unequiv- 
ocally appears  that  such  was  the  intention  of  the  legislature. 
"  A  close  construction  should  be  given  to  statutes  which  work 
forfeitures  or  confiscation  of  property."  United  States  v. 
Athens  Armory,  35  Ga.  344,  Fed.  Cas.  No.  14,473.  ' "  Congress 
may  declare  a  forfeiture  for  nonpayment  of  taxes  that  will  take 
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effect  ipso  juri;  but  a  statute  will  not  be  so  construed  unless 
such  intention  clearly  appears."  Schenck  v.  Pray,  1  Dill. 
267,  Fed.  Cas.  No.  12,451.  As  in  the  construction  of  contracts 
and  wills,  so  in  the  construction  of  statutes,  the  intention  of 
those  who  have  drawn  the  instrument  is  to  be  sought  and  de- 
clared. City  of  Evansville  v.  Summers,  108  Ind.  189,  9  N.  E. 
81. 

To  give  to  the  statute  the  meaning  contended  for  by  the 
plaintiff  would  require  the  court  to  change  the  plain  language 
of  the  act  and  make  the  word  " exists* '  read  "existed.'7 
"Every  clause  and  word  of  a  statute  shall  be  presumed  to  have 
been  intended  to  have  some  force  and  effect."  Opinion  of 
Justices,  39  Mass.  (22  Pick.)  571.  "Meaning  and  effect  are 
to  be  given  to  all  the  words  of  a  statute  unless  there  appears 
clear  and  controlling  reasons  for  omitting  to  give  them  signifi- 
cance.''  Lacy  v.  Moore,  6  Cold.  (46  Tenn.)  348;  Everett  v. 
Wells,  2  Scott  (N.  C),  531.  Instead  of  straining  the  lan- 
guage so  as  to  result  in  a  construction  favorable  to  the  cor- 
poration, the  lower  court  disregarded  the  general  rule  of  law, 
and  deliberately  strained  the  language  to  destroy  the  corpora- 
tion. "A  court  has  no  authority  to  extend  a  law  beyond  the 
fair  and  reasonable  meaning  of  its  terms  because  of  some 
supposed  policy  of  the  law,  or  because  the  legislature  did  not 
use  proper  words  to  express  its  meaning."  Tompkins  v.  First 
National  Bank,  18  N.  Y.  Supp.  234. 

But  Act  No.  82,  Session  Laws  of  1903,  is  both  remedial  and 
penal.  "If  a  statute  be  both  remedial  and  penal,  it  must  be 
construed  strictly."    Abbott  v.  Wood,  22  Me.  541. 

Benton  Dick,  for  Appellee. 

The  words  "bring,  prosecute  and  maintain "  indicate  that 
the  word  "exists"  does  not  relate  only  to  the  time  when  the 
case  comes  on  for  hearing,  but  that  an  action  once  begun, 
the  attempted  remedying  of  the  delinquency  of  the  corpora- 
tion by  the  filing  of  an  appointment  of  an  agent  after  com- 
mencement of  suit  will  not  avail  the  corporation  as  a  defense 
against  dissolution.  "Maintain"  is  a  broader  word  than 
"bring,"  and  includes  it.  To  maintain  an  action  is  to  carry 
it  to  final  judgment.  Carlisle  Bank  v.  Brown,  5  Ohio  C.  D. 
94,  95.  "Maintain"  in  pleading  has  a  distinct,  technical 
signification.  "  ' Maintain'  means  to  support  what  has  al- 
ready been  brought  into  existence,  so  that  to  maintain  an 
action  is  not  the  same  as  to  commence  an  action."    California 
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Sav.  Soc.  v.  Harris,  111  Cal.  133,  43  Pac.  525 ;  Carson-Rand 
Co.  v.  Stem,  129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420; 
Moore  v.  Burden,  2  Welsb.  H.  &  G.  22-30.  "To  prosecute  a 
suit  is  to  continue  a  demand  which  has  been  made  by  the  in- 
stitution of  process  in  a  court  of  justice. ' '  Cohens  v.  Virginia, 
6  Wheat.  264,  5  L.  Ed.  257.  "To  prosecute  an  action  is  to 
follow  it  up,  to  carry  on  such  action  or  suit."  Inhabitants  of 
Knowlton  v.  Read,  11  N.  J.  L.  320. 

DOAN,  J. — As  the  second  assignment  of  error  stands  or 
falls  with  the  first,  the  two  will  be  considered  together.  The 
proper  determination  of  the  question  presented  involves  a  con- 
struction of  Act  No.  82,  page  147,  Session  Laws  of  1903. 
This  act,  eliminating  that  part  which  has  no  application  to  the 
present  case,  provides  as  follows:  "That  whenever  any  corpor- 
ation .  .  .  shall  fail  to  appoint  a  bona  fide  agent  .  .  .  then 
.  .  .  any  resident  .  .  .  may  bring,  prosecute  and  maintain 
...  in  his  own  name,  an  action  in  any  court  of  record  ...  to 
have  and  procure  a  judicial  dissolution  and  disincorporation ; 
.  .  .  and  whenever  it  is  made  to  appear  to  any  such  court  by 
petition  or  complaint  .  .  .  that  .  .  .  the  above-named  .  .  . 
situation  or  condition  exists,  .  .  .  such  court  shall  forthwith 
order  or  cite  such  corporation  to  appear  before  it,  .  .  .  and  if, 
upon  hearing  of  [or]  trial  it  be  made  to  appear  that  .  .  .  said 
.  .  .  condition  or  situation  .  .  .  exists,  such  court  shall  there- 
upon dissolve  and  disincorporate  such  corporation,' '  etc. 

The  plaintiff  below,  who  is  the  appellee  herein,  bases  his 
argument  in  support  of  the  judgment  upon  the  broad  ground 
that  the  defendant  having,  at  the  time  of  filing  the  petition, 
failed,  whether  through  inadvertence  or  otherwise,  to  appoint 
an  agent  under  the  provisions  of  the  act  above  cited,  the  court 
is  thereupon  bound  to  dissolve  and  disincorporate  the  defend- 
ant, and  the  appointment  of  such  agent  after  the  filing  of 
the  petition  and  the  institution  thereby  of  the  action  is  of  no 
avail.  The  language  used  indicates  that  the  primary  object 
of  this  provision  of  the  act  was  to  secure  the  appointment  of 
an  agent  on  whom  process  could  be  served.  This  is  all  the. 
interest  of  the  public  would  require.  The  dissolution  and 
disincorporation  was  only  the  penalty  that  should  be  imposed 
upon  the  failure  or  refusal  of  the  corporation  to  carry  out 
the  primary  object  of  the  statute,  and  this  penalty  was  ap- 
parently provided  as  the  means  to  compel  obedience  to  this 
requirement.    In  harmony  with  this  construction,  the  statute, 
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in  directing  the  mode  of  procedure  to  enforce  compliance  with 
its  requirements  and  to  impose  a  penalty  for  failure  or  refusal 
so  to  do,  provides  that  if,  after  the  corporation  has  had  notice 
of  its  dereliction,  it  still  fails  to  appoint  an  agent,  and  the 
situation  or  condition  alleged  in  the  petition  exists  at  the  time 
of  the  hearing,  then,  a  distinct  refusal  to  obey  the  law  being 
manifest,  the  court  is  authorized  to  inflict  the  penalty  pro- 
vided by  the  act.  There  is  no  authority  conferred  upon  the 
court  to  dissolve  or  disincorporate  unless  this  condition  exists 
at  the  time  of  the  hearing  or  trial.  The  language  used  does 
not  support  the  theory  of  appellee  that  the  legislature,  by  the 
word  "exists,"  meant  to  refer  to  the  time  the  action  was  in- 
stituted. If  the  legislature  had  meant  this,  it  could  have  said 
this,  and  could  have  enacted  that,  "whenever  it  is  made  to 
appear  that  at  the  time  of  filing  said  petition  .  .  .  the  above 
named  .  .  .situation  or  condition  existed,"  citation  should 
issue,  "and  if  the  facts  alleged  in  the  petition  be  satisfactorily 
established  by  competent  evidence  upon  the  hearing  or  trial, 
such  court  shall  thereupon  dissolve  and  disincorporate  said 
corporation."  But  it  did  not  say  this,  but  instead  thereof 
said,  "And  if  upon  hearing  of  trial  it  be  made  to  appear  that 
.  .  .  said  .  .  .  condition  or  situation  .  .  .  exists,  such  court 
shall  thereupon  dissolve  and  disincorporate  such  corporation." 
This  language  plainly  and  unquestionably  predicates  the 
court's  authority  to  dissolve  and  disincorporate  upon  the 
existence  of  such  condition  or  situation  at  the  time  of  hearing 
or  trial. 

If  we  should  concede  the  theory  of  the  appellee,  which  we 
do  not  think  is  sustained  by  sound  reasoning,  and  is  certainly 
not  supported  by  the  language  of  the  act,  we  nevertheless 
recognize  that  it  is  the  duty  of  all  courts  to  confine  themselves 
to  the  words  of  the  legislature — nothing  adding  thereto ;  noth- 
ing demitting.  The  court  has  no  authority  to  extend  a  law 
beyond  the  fair  and  reasonable  meaning  of  its  terms,  because 
of  some  supposed  policy  of  the  law,  or  because  the  legislature 
did  not  use  proper  words  to  express  its  meaning.  Everett  v. 
Wells,  2  Scott  (N.  C),  531;  Tompkins  v.  First  Nat  Bank 
(Sup.),  18  N.  Y.  Supp.  234.  This  act,  while  remedial  in  its 
object,  is  also  highly  penal,  and  those  affected  by  penal  stat- 
utes are  entitled  to  have  the  same  construed  strictly.  There- 
fore, under  the  rule  that  "a  close  construction  should  be  given 
to  statutes  which  work  forfeitures  or  confiscation  of  prop- 
erty," the  court,  in  construing  this  statute,  will  not  give  that 
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meaning  to  the  words  used  which  would  operate  to  dissolve 
or  disincorporate,  unless  it  plainly  and  unequivocally  appears 
that  such  was  the  intention  of  the  legislature.  Abbott  v. 
Wood,  22  Me.  541 ;  United  States  v.  Athens  Armory,  35  Ga. 
344,  Fed.  Cas.  No.  14,473. 

The  answer  and  return  of  defendant  stating  that  the  situa- 
tion or  condition  alleged  in  the  petition  did  not  exist  at  the 
hearing  or  trial,  but  that  the  defendant  had  theretofore  ap- 
pointed an  agent  in  full  compliance  with  the  law;  that  said 
appointment  had  not  been  revoked,  but  that  it  was  then,  and 
at  all  times  since  the  making  thereof  had  been,  in  full  force 
and  effect ;  that  it  had  been  and  was  then  duly  filed  with  the 
territorial  auditor;  and  that  the  failure  of  defendant  to  ap- 
point an  agent  and  file  said  appointment  did  not  then  exist, 
for  the  reason  that  defendant  had  theretofore  made  and  filed 
such  appointment — stated  facts  sufficient  to  constitute  a  de- 
fense, and  the  court  erred  in  sustaining  the  demurrer  thereto, 
and  in  entering  the  judgment  ordering  the  dissolution  of  the 
corporation. 

The  judgment  is  reversed,  and  the  case  remanded  to  the 
lower  court,  with  instructions  to  overrule  the  demurrer,  and 
for  such  further  proceedings  as  are  consistent  with  this 
opinion. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.,  concur. 


[Civil  No.  1051.    FUed  March  27,  1908.] 
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JOSEPH  THALHEIMER,  Plaintiff  and  Appellant,  v. 
BOARD  OF  SUPERVISORS  OP  MARICOPA  COUNTY 
and  JOHN  P.  ORME,  LEO  M.  HOGHE,  and  C.  S. 
STEWARD,  Members  of  said  Board  of  Supervisors,  De- 
fendants and  Appellees. 

1.  Constitutional  Law  —  Legislative  Power  —  Delegation  —  Bulk 
Against — Applicable  Both  to  Territorial  and  State  Legisla- 
tures.— There  is  no  distinction  between  the  legislature  of  a  ter- 
ritory and  that  of  a  state  in  regard  to  the  power  delegating  legis- 
lative power  to  the  people,  neither  one  having  such  power  in  the- 
absence  of  express  constitutional  provision  therefor. 
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2.  Same — Intoxicating   Liquors — Local   Option — Bkv.    Stats.   Ariz. 

1901,  title  43,  Construed.— Title  43,  supra,  provides  that  upon  a 
petition  being  filed  with  the  board  of  supervisors,  signed  by  a 
certain  number  of  voters,  an  election  shall  be  ordered  at  which 
those  in  favor  of  the  prohibition  of  the  sale  of  intoxicating  liquors 
within  the  proposed  limits  shall  vote  "for  prohibition"  and  those 
who  oppose  it  "against  prohibition,"  and  if  a  two-thirds  major- 
ity of  the  votes  cast  favor  prohibition,  the  board  of  supervisors 
shall  make  an  order  declaring  the  result  and  absolutely  prohibit- 
ing the  sale  of  intoxicating  liquors  within  the  prescribed  limits. 
Held,  that  such  submission  of  the  question  to  popular  vote  does 
not  constitute  a  delegation  of  the  legislative  power. 

3.  Same — Same — Same — Same. — The   fact   that   title   43,  ■  supra,   fixes 

no  date  for  the  election,  and  provides  for  no  action  under  it  un- 
til a  petition  shall  be  filed  with  the  board  of  supervisors,  does 
not  render  the  act  invalid  as  a  delegation  of  the  legislative  power, 
inasmuch  as  the  law  was  complete  when  passed  and  approved,  and 
only  needed  the  happening  of  certain  contingencies  to  cause  it 
to  be  applied. 

4.  Same — Same — Same — Same. — The    fact    that    the    board    of    super- 

visors are  authorized  to  canvass  the  votes,  and  if  two-thirds  are 
found  to  be  in  favor  of  prohibition  to  make  an  order  declaring 
the  result,  and  absolutely  prohibiting  the  sale  of  intoxicating  li- 
quors within  the  prescribed  limits,  does  not  render  the  act  in- 
valid as  a  delegation  of  power  to  the  board  of  supervisors  to 
pTohibif  the  sale,  since  in  canvassing  the  votes  and  making  the 
order  the  board  merely  acts  as  the  agent  of  the  legislature  in 
ascertaining  the  happening  of  certain  conditions  and  declaring  the 
event  upon  which  the  expressed  will  of  the  legislature  was  to 
take  effect. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 

Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 

Edward  Kent,  Judge.    Affirmed. 

. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Stilwell,  for  Appellant. 

The  power  of  the  legislature  of  a  state  is  limited  only  by 
the  constitution  of  its  state  and  the  powers  delegated  to  the 
federal  government  by  the  constitution  of  the  United  States. 
There  is  no  other  limit.  And  the  decisions  of  the  supreme 
courts  of  some  of  the  states  have  not  been  particular  in  fixing 
the  line  of  limit  between  the  powers  of  the  legislature  of  a 
state,  and  the  people,  the  source  of  such  powers.  Caldwell  v. 
Barrett,  73  Ga.  604,  606. 
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The  territorial  legislature  has  no  power  vested  in  it  by  the 
people  of  the  territory.  All  powers  of  legislation  vested  in 
the  territorial  legislature  was  by  act  of  Congress  and  there  is 
no  power  to  delegate  such  power.  An  agent  can  return  to 
its  principal  the  power  it  has  received  but  it  cannot  pass  it 
on  to  others,  without  the  consent  of  the  principal.  Clayton  v. 
Utah  Territory,  132  U.  S.  632,  641,  642,  10  Sup.  Ct.  190,  33 
L.  Ed.  455. 

Popularity  of  a  legislative  act  cannot  increase  the  power 
of  a  territorial  legislature.  See  Clayton  v.  Utah  Territory, 
132  U.  S.  632,  640,  10  Sup.  Ct.  190,  33  L.  Ed.  455. 

Appellant  does  not  question  the  power  of  the  legislature  to 
pass  laws  regulating  or  ^prohibiting  the  sale  of  intoxicating 
liquor,  but  only  contends  against  its  power  to  delegate  such 
power.  Lytle  v.  Halff,  75  Tex.  128,  136,  137,  12  S.  W.  «10 ; 
Potter's  Dwarris'  Statutes,  ed.  1874,  sec.  6,  p.  44;  Kent's 
Commentaries,  p.  488 ;  Ex  parte  Wall,  48  Cal.  279,  17  Am. 
Rep.  425;  State  v.  Swisher,  17  Tex.  441,  commenting  on  the 
Vermont  case ;  San  Antonio  v.  Jones,  28  Tex.  19,  at  31 ;  Ariz. 
Stats.  1901,  tit.  43,  p.  801. 

G.  P.  Bullard,  P.  Lyman,  and  E.  S.  Clark,  for  Appellees. 

CAMPBELL,  J. — Appellant,  as  a  citizen  and  taxpayer  of 
Maricopa  county,  brought  this  action  to  enjoin  the  board  of 
supervisors  of  that  county  from  ordering  an  election,  upon  a 
petition  of  voters  duly  filed,  to  determine  whether  the  sale  of 
intoxicating  liquors  within  the  county  should  be  prohibited. 
From  the  judgment  of  the  district  court  refusing  the  injunc- 
tion, he  brings  this  appeal. 

The  only  question  presented  for  our  consideration  is  the 
validity  of  the  " local  option"  legislation  as  embodied  in  title 
43,  Revised  Statutes  of  1901.  That  title  provides  that  upon 
a  petition  being  filed  with  the  board  of  supervisors,  signed  by 
a  certain  number  of  voters,  an  election  shall  be  ordered,  at 
which  those  who  favor  the  prohibition  of  the  sale  of  intoxica- 
ting liquors  within  the  proposed  limits  shall  have  written  or 
printed  upon  their  tickets  the  words  "For  Prohibition,"  and 
those  who  oppose  it,  "Against  Prohibition."  If  a  two-thirds 
majority  of  the  votes  cast  favor  prohibition,  the  board  shall 
make  an  order  declaring  the  result,  and  absolutely  prohibiting 
the  sale  of  intoxicating  liquors  within  the  prescribed  limits; 
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and  after  such  order  is  entered  it  is  made  a  misdemeanor  to 
sell,  exchange,  or  give  away  such  liquors  within  such  limits. 

The  contention  of  appellant  is  that  the  act  is  invalid  for 
the  reason  that  the  legislature  has  attempted  to  delegate  its 
power!  For  the  purposes  of  his  first  point  he  concedes  that 
such  legislation  is  valid  when  enacted  by  a  state  legislature, 
but  insists  that  there  is  a  distinction  between  a  state  legisla- 
ture, vested  with  power  by  the  people  of  the  state,  and  the 
legislature  of  a  territory,  vested  with  power  by  Congress;  that 
&  state  legislature,  deriving  its  power  directly  from  the  people 
of  the  state,  if  it  chooses  to  cast  back  upon  the  people,  the 
source  of  its  power,  the  power  of  legislation,  instead  of  ex- 
ercising that  power  itself,  may  do  so,  while  a  territorial  legis- 
lature, exercising  its  power  only  by  delegation  from  Congress, 
the  people  of  the  territory  not  being  its  source  of  power,  has 
no  authority  as  the  agent  of  Congress  to  delegate  its  power 
of  legislation  to  the  people.  This  theory  might  be  worthy  of 
consideration  if  his  premises  were  correct.  Legislatures  of 
states  have  no  more  authority,  in  the  absence  of  express  con- 
stitutional provisions,  to  delegate  their  powers  than  have  the 
legislatures  of  territories.  "By  the  constitution  which  they 
(the  people)  establish,  they  not  only  tie  up  the  hands  of  their 
official  agencies,  but  their  own  hands  as  well;  and  neither 
the  officers  of  the  state,  nor  the  whole  people  as  an  aggregate 
body,  are  at  liberty  to  take  action  in  opposition  to  this  funda- 
mental law,"  says  Judge  Cooley  in  his  work  on  Constitutional 
Limitations,  seventh  edition,  56.  And  that  learned  author,  in 
discussing  the  powers  exercised  by  the  legislative  department, 
further  says:  "One  of  the  settled  maxims  in  constitutional  law 
is  that  the  power  conferred  upon  the  legislature  to  make  laws 
cannot  be  delegated  by  that  department  to  any  other  body 
or  authority.  Where  the  sovereign  power  of  the  state  has 
located  the  authority,  there  it  must  remain ;  and  by  the  con- 
stitutional agency  alone  laws  must  be  made  until  the  constitu- 
tion itself  is  changed."  Cooley 's  Constitutional  Limitations, 
163.  On  page  168  of  the  same  work  .the  author  discusses  the 
question  of  the  authority  of  a  legislative  body  to  cast  back 
upon  the  people  the  power  of  legislation,  but  finds  it  for- 
bidden by  the  weight  of  judicial  authority.  The  supreme 
court  of  Ohio,  in  a  case  involving  a  question  similar  to  that  in 
this  case,  said:  "That  the  General  Assembly  cannot  surrender 
any  portion  of  the  legislative  authority  with  which  it  is  in- 
vested, or  authorize  its  exercise  by  any  other  person  or  body, 
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is  a  proposition  too  clear  for  argument,  and  is  denied  by  no 
one.  This  inability  arises  no  less  from  the  general  principle 
applicable  to  every  delegated  power  requiring  knowledge,  dis- 
cretion, and  rectitude  in  its  exercise  than  from  the  positive 
provisions  of  the  constitution  itself.  The  people,  in  whom  it 
resided,  have  voluntarily  relinquished  its  exercise,  and  have 
positively  ordained  that  it  shall  be  vested  in  the  General  As- 
sembly. It  can  only  be  reclaimed  by  them,  by  an  amendment 
or  abolition  of  the  Constitution,  for  which  they  alone  are  com- 
petent. To  allow  the  General  Assembly  to  cast  it  back  upon 
them  would  be  to  subvert  the  Constitution  and  change  its  dis- 
tribution of  powers,  without  their  action  or  consent.  The 
checks,  balances,  and  safeguards  of  that  instrument  are  in- 
tended no  less  for  the  protection  and  safety  of  the  minority 
than  of  the  majority.  Hence,  while  it  continues  in  force, 
every  citizen  has  aright  to  demand  that  his  civil  conduct  shall 
only  be  regulated  by  the  associated  wisdom,  intelligence,  and 
integrity  of  the  whole  representation  of  the  state.  But  while 
this  is  so  plain  as  to  be  admitted,  we  think  it  equally  un- 
deniable that  the  complete  exercise  of  legislative  power  by 
the  General  Assembly  does  not  necessarily  require  the  act  to 
so  apply  its  provisions  to  the  subject  matter  as  to  compel 
their  employment  without  the  intervening  assent  of  other  per- 
sons, or  to  prevent  their  taking  effect  only  upon  the  perform- 
ance of  conditions  expressed  in  the  law."  Cincinnati  etc.  R. 
R.  Co.  v.  Commissioners  of  Clinton  County,  1  Ohio  St.  77. 
Appellant  finds  authority  for  his  proposition  in  remarks  made 
by  the  supreme  court  of  Georgia  in  considering  a  local  option 
law  of  that  state  in  Caldwell  v.  Barrett,  73  Ga.  604.  If  the 
language  used  by  that  court  can  be  said  to  lend  support  to 
appellant,  we  cannot  give  it  our  assent.  The  legal  conflict 
over  the  local  option  laws  in  the  various  states  has  centered 
upon  the  question  whether  in  fact  they  involve  a  delegation 
of  legislative  power,  and  the  overwhelming  weight  of  author- 
ity is  that  they  do  not.  It  does  not,  at  this  day,  seem  neces- 
sary to  review  the  arguments  for  and  against  the  proposition. 
We  content  ourselves  with  calling  attention  to  two  recent 
cases  in  which  the  authorities  are  collected  and  commented 
upon :  In  re  O'Brien,  29  Mont.  530,  75  Pac.  196;  Fonts  v.  City 
of  Hood  River,  46  Or.  492,  81  Pac.  370, 1L.B.  A.,  N.  S.,  483. 
See,  also,  23  Cyc.  78.  Such  legislation  does  not  violate  the 
constitution  of  the  United  States  (Rippey  v.  State,  193  U.  S. 
509,  24  Sup.  Ct.  516,  48  L.  Ed.  767) ;  and,  if  it  is  not  in 
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contravention  of  a  state  constitution  by  which  legislative 
m  power  is  committed  to  a  legislative  body,  it  is  not  invalid  as 
a  delegation  of  power,  when  enacted  by  a  territorial  legisla- 
ture. Mcynard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct.  723,  31  L. 
Ed.  654;  Bennett  v.  Nichols,  9  Am.  138,  80  Pac.  392;  Leather- 
wood  v.  Sill,  10  Ariz.  243,  89  Pac.  521. 
»  It  is  next  urged  that  the  legislation  herein  involved  is  in- 
valid for  the  reason  that  it  fixes  no  date  for  the  election,  and 
provides  for  no  action  under  it  until  a  petition  may  be  filed 
.*  with  the  board  of  supervisors,  and  is  therefore  a  delegation 
4>  of  power.  It  is  argued  that  the  act  can  have  no  life  until  the 
people  act  by  filing  a  petition.  The  test  is,  Was  the  statute 
complete  when  it  left  the  legislature  and  was  approved  by  the 
governor?  If  so,  it  is  not  rendered  invalid,  because  it  may 
be  applied  only  upon  the  happening  of  a  contingency  or  the 
concurrence  of  a  certain  set  of  events.  The  wisdom  of  the 
law  and  the  punishment  attached  to  its  violation  are  not  left 
to  the  voters.  The  statute  is  itself  complete,  and  is  to  be  ap- 
plied only  upon  the  happening  of  certain  specified  events. 
One  of  those  is  the  presentation  of  a  petition  containing  the 
signatures  of  a  certain  number  of  voters.  If  this  event  occurs, 
the  election  follows;  and,  if  a  two-thirds  majority  of  the 
voters  favor  prohibition,  the  sale  of  intoxicating  liquors  be- 
comes illegal.  We  do  not  think  the  point  well  taken.  Stat- 
utes containing  similar  provisions  have  been  held  valid  by  the 
supreme  courts  of  New  Jersey,  Ohio,  Mississippi,  Oregon, 
South  Dakota,  and  Montana,  and  probably  by  others.  Paul 
v.  Circuit  Court  of  Gloucester  County,  50  N.  J.  L.  585,  15  Atl. 
272,  1  L.  R.  A.  86 ;  Gordon  v.  State,  46  Ohio  St.  607,  23  N.  E. 
63,  6  L.  R.  A.  749 ;  Schulherr  v.  Bordeaux,  64  Miss.  59,  8 
South.  201;  Lemon  v.  Peyton,  64  Miss.  161,  8  South.  235; 
Fonts  v.  City  of  Hood  River,  43  Or.  492,  81  Pac.  370,  1  L.  R. 
A.,  N.  S.,  483 ;  State  v.  Barber,  19  S.  D.  1,  101  N.  W.  1078 ; 
In  re  O'Brien,  29  Mont.  530,  75  Pac.  196. 

The  statute  is  further  criticised  because  it  provides  that  the 
board  of  supervisors  shall  canvass  the  votes,  and,  if  a  two- 
thirds  majority  are  found  to  be  "for  prohibition,' '  they  "shall 
make  an  order  declaring  the  result  of  said  votes,  and  ab- 
solutely prohibiting  the  sale  of  intoxicating  liquors  within  the 
prescribed  limits."  It  is  insisted  that  it  is  the  order  of  the 
supervisors,  and  not  the  law  enacted  by  the  legislature,  that 
prohibits  the  sale  of  liquors.  In  Field  v.  Clark,  143  U.  S. 
649,  12  Sup.  Ct.  495,  36  L.  Ed.  294,  the  supreme  court  had 
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before  it  a  similar  contention.  In  that  case  the  statute  in- 
volved made  it  the  duty  of  the  president,  whenever  he  deemed 
certain  specified  conditions  to  exist,  to  suspend,  by  his  proc- 
lamation to  that  effect,  certain  provisions  of  the  act  relating 
to  duties  upon  imports.  The  court  say:  "As  the  suspension 
was  absolutely  required  when  the  President  ascertained  the 
existence  of  a  particular  fact,  it  cannot  be  said  that  in  ascer- 
taining that  fact  and  in  issuing  his  proclamation,  in  obedience 
to  the  legislative  will,  he  exercised  the  function  of  making 
laws.  Legislative  power  was  exercised  when  Congress  de- 
clared that  the  suspension  should  take  effect  upon  a  named 
contingency.  What  the  President  was  required  to  do  was 
simply  in  execution  of  the  act  of  Congress.  It  was  not  the 
making  of  law.  He  was  the  mere  agent  of  the  law  making 
department  to  ascertain  and  declare  the  event  upon  which  its 
expressed  will  was  to  take  effect." 

We  think  the  court  was  right  in  refusing  the  restraining 
order,  and  its  judgment  is  therefore  affirmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


[Criminal  No.  224.    Filed  March  27,  1908.] 

[95  Pao.  85.] 

S.  J.  TRIBOLET,  Defendant  and  Appellant,  v.  UNITED 
STATES  OP  AMERICA,  Respondent. 

1.  Monopolies — Combination  and  Restraint  op  Trade — Indictment. 
An  indictment  alleged  that  defendants  did  engage  in  a  combina- 
tion in  form  of  trust,  and  entered  a  conspiracy  in  restraint  of 
trade  and  commerce  as  follows:  That  defendant,  T.,  and  others 
were  engaged  in  the  wholesale  and  retail  meat  business  in  com- 
petition prior  to  August  1,  1906,  and  that  thereafter,  on  August 
23d,  they  being  engaged  in  a  combination  in  form  of  trust,  and 
in  a  conspiracy  in  restraint  of  trade  in  furtherance  thereof,  en- 
tered into  a  contract  and  formed  defendant  corporation,  to  which 
they  transferred  the  business  of  each  of  them,  agreeing  not  to 
again  engage  in  the  meat  business  in  the  city  of  Phoenix;  that  all 
of  the  defendants,  in  furtherance  of  the  combination  and  con- 
spiracy, thereupon  purchased  the  business  of  W.  and  caused  it  to 
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be  transferred  to  the  defendant  corporation  and  caused  W.  to  ex- 
ecute a  contract  in  which  he  agreed  not  again  to  engage  in  the 
business;  that  the  combination  and  conspiracy  was  formed  to  carry 
out  restrictions  in  trade*  and  commerce,  and  to  increase  the  price  and 
prevent  competition  in  the  sale  of  fresh  meats  in  such  city,  etc. 
Held,  that  the  indictment  did  not  charge  defendants  with  mak- 
ing a  contract  with  W.  which  was  in  itself  in  restraint  of  trade  and 
commerce,  but  that  the  contract  was  alleged  only  as  one  of  the 
steps  by  which  the  "combination  or  conspiracy"  was  brought 
about,  and  as  an  overt  act  in  furtherance  thereof. 

2.  Indictment — Duplicity — "Combination"    or    "Conspiracy." — Sher- 

man Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat. 
209  [U.  S.  Comp.  Stats.  1901,  p.  3201])  declares  that  every  con- 
tract, combination  in  form  of  trust  or  otherwise,  and  con- 
spiracy in  restraint  of  trade  or  commerce  in  any  territory  of  the 
United  States,  or  in  restraint  of  trade  or  commerce  between  any 
such  territory  and  another,  etc.,  are  declared  illegal,  and  that 
every  person  who  shall  make  any  such  contract  or  engage  in  any 
such  "combination  or  conspiracy"  shall  be  deemed  guilty  of  a  mis- 
demeanor. Held,  that  the  indictment  was  not  duplicitous  as  alleging 
two  distinct  offenses, 

3.  Monopolies  —  Statutes  —  Scope   of   Prohibition. — Sherman   Anti- 

Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat.  209  [U. 
S.  Comp.  Stats.  1901,  p.  3201]),  prohibiting  combinations  or  con- 
spiracies in  restraint  of  trade  or  commerce  in  any  territory  of 
the  United  States,  is  not  limited  to  combinations  and  con- 
spiracies which  operated  in  restraint  of  the  trade  of  substan- 
tially an  entire  territory,  but  applied  as  well  to  a  combination 
and  conspiracy  in'  restraint  of  trade  and  commerce  in  a  single 
city  in  a  territory. 

4.  Indictment? — Defects  of  Form — Statutory  Offenses. — Where  an 
indictment  for  combination  or  conspiracy  in  restraint  of  trade 
in  violation  of  Sherman  Anti- Trust  Law  (Act  July  2,  1890,  c. 
647,  sec.  3,  26  Stat.  209  [U.  S.  Comp.  Stats.  1901,  p.  3201])  was 
uncertain  as  to  some  of  its  allegations,  owing  to  the  fact  that 
the  offense  was  first  charged  in  the  language  of  the  statute,  and 
the  purposes  and  objects  of  the  conspiracy  were  not  fully  stated 
until  after  the  overt  acts  were  described,  the  defect  was  one  of 
form,  and  not  of  substance,  not  prejudicial  to  defendant,  and 
therefore  immaterial  under  United  States  Revised  Statutes,  sec- 
tion 1025  (U.  S.  Comp.  Stats.  1901,  p.  720),  providing  that  no 
indictment  shall  be  quashed  for  a  nonprejudicial  defect  of  form. 

5.  Monopolies — Indictment1 — Object. — The  object  of  a  combination 
or  conspiracy  in  restraint  of  trade  being  unlawful  both  at  com- 
mon law  and  by  statute,  an  indictment  therefor  was  not  objec- 
tionable for  failure  to  allege  the  means  by  which  the  combination 
or  conspiracy  was  to  be  accomplished. 
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6.  Same — Combination  in  Restraint  op  Trade — Corporations — Lia- 
bility of  Officers. — Where  defendant  and  H.  entered  into  a  com- 
bination and  conspiracy  in  restraint  of  trade  to  control  the  meat 
business  in  Phoenix,  Arizona,  and  for  this  purpose  organized  a  cor- 
poration, the  fact  that  defendant  acted  merely  as  an  officer  and 
stockholder  in  such  corporation,  and  that  the  corporation  was  held 
not  guilty,  did  not  prevent  defendant's  conviction  for  violating  the 
Sherman  Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat. 
209  [U.  S.  Comp.  Stats.  1901,  p.  3201]),  prohibiting  a  combination 
or  conspiracy  in  restraint  of  trade. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Affirmed. 

Thos.  Armstrong,  Jr.,  and  G.  P.  Bullard,  for  Appellant. 

The  court  erred  in  overruling  the  defendant's  demurrer  for 
the  reason  that  the  indictment  is  fatally  defective  in  that  more 
than  one  offense  is  stated  therein,  and  that  several  offenses  are 
improperly  joined  in  one  count  in  the  indictment.  Separate 
counts  are  required  for  separate  offenses,  though  same  joined 
together  in  our  statute.  United  States  v.  Cadwallader,  59  Fed. 
677.  The  act  of  Congress  not  defining  what  constitutes  a  con- 
tract, combination  in  form  of  trust  or  conspiracy  in  restraint 
of  trade  and  commerce,  it  is  not  sufficient  to  simply  follow  the 
language  of  the  act,  and  we  must  look  to  the  specific  acts  or 
particular  facts  alleged  to  have  been  done  or  committed  by 
the  accused  to  ascertain  the  crime  charged.  In  re  Greene,  52 
Fed.  104  (111.),  and  cases  there  cited.  " If  in  a  single  count 
of  an  indictment  the  charge  should  be  that  the  defendants 
entered  into  a  contract,  combination  and  conspiracy  in  re- 
straint of  trade  or  commerce  among  the  several  states,  it 
would  be  bad  for  duplicity."  Citing  the  Cadwallader  case 
last  cited.  Bice  v.  Standard  Oil  Co.,  134  Fed.  464.  So  we 
say  that  the  indictment,  if  it  charges  anything,  charges  the 
defendant  with  three  separate  and  distinct  crimes,  all  merged 
into  one  count;  and  the  defendant's  demurrer  to  it  for  duplic- 
ity should  have  been  sustained.  For  an  indictment  held  good 
under  this  statute  wherein  the  offenses  are  stated  in  separate 
counts,  see  United  States  v.  MacAndrews  &  Forbes  Co.t  149 
Fed.  823-836.  Allegations  such  as  conspiracy  in  restraint  of 
trade,  combination  and  form  of  trust  agreement  to  pool  in- 
terests and  destroy  competition,  add  no  weight  to  the  indict- 
ment, but  it  must  appear  from  the  allegations  of  fact  alone 
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that  there  was  a  contract  in  restraint  of  trade.  In  re  Oreene, 
52  Fed.  104;  United  States  v.  Nelson  et  al.,  52  Fed.  646;  In  re 
Corning  et  al.,  51  Fed.  205;  Cilley  v.  United  States  Shoe 
Mach.  Co.,  152  Fed.  726.  Allegations  of  what  was  done  in 
pursuance  of  a  conspiracy  in  restraint  of  trade  are  irrelevant, 
and  of  no  avail  either  to  enlarge  or  to  take  the  place  of  neces- 
sary allegations  as  to  the  elements  of  the  offense.  United 
States  v.  Patterson,  55  Fed.  605  (reading  pp.  634-638).  The 
fact  that  a  person  buys  out  several  competitors  is  not  in  re- 
straint bf  trade.  In  re  Corning  et  al.  United  States  v.  Oreen- 
hut  et  al.,  51  Fed.  205;  In  re  Oreene,  52  Fed.  104  (reading 
p.  116) ;  United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  (read- 
ing pp.  567,  568),  19  Sup.  Ct.  25,  43  L.  Ed.  286.  The  allega- 
tion that  Hurley  and  Tribolet  joined  together  and  consolidated 
their  business  in  a  corporation  does  not  come  within  the  act, 
unless  the  agreement  to  suppress  competition  is  set  forth.  In 
re  Corning  et  al.  United  States  v.  Oreenhut  et  al.,  51  Fed. 
205.  A  contract  between  vendor  and  vendee  that  the  vendee 
will  not  compete  in  the  same  town  does  not  come  within  the 
statute.  United  States  v.  Trans-Mississippi  Freight  Assn., 
166  U.  S.  (reading  p.  329),  17  Sup.  Ct.  540,  41  L.  Ed.  1023; 
United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  (reading  pp. 
567,  568),  19  Sup.  Ct.  25,  43  L.  Ed.  286.  The  purchase  of 
the  business  of  Weiler  and  the  contract  made  with  him  by 
these  defendants  was  shown  by  uncontradicted  testimony  in- 
troduced by  the  prosecution  itself  to  have  covered  a  retirement 
for  only  a  limited  time,  and  that  the  business  was  not  closed, 
but  was  continued  by  another  butcher  who  leased  Weiler 's 
place,  and  hence  there  was  no  evidence  of  any  restraint  of 
trade  within  the  meaning  of  this  act.  United  States  v.  Joint 
Traffic  Assn.,  171  U.  S.  505  (567,  568),  19  Sup.  Ct.  25,  43  L. 
Ed.  287;  Cincinnati  Co.  v.  Bay,  200  U.  S.  179  (185),  26  Sup. 
Ct.  208,  50  L.  Ed.  428,  (433) ;  Davis  v.  A.  Booth  &  Co.,  131 
Fed.  31,  65  C.  C.  A.  269. 

J.  L.  B.  Alexander,  United  States  Attorney,  and  Geo.  D. 
Christy,  Assistant  United  States  Attorney,  for  Appellee. 

The  indictment  is  good  uqder  section  3  of  the  Sherman 
Anti-Trust  Law  and  also  under  section  828  of  the  Penal  Code 
of  Arizona,  and  does  not  state  two  separate  and  distinct 
offenses.  See  Northern  Securities  Co.  v.  United  States,  193 
U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  679 ;  Grain  v.  United 
States,  162  U.  S.  636,  16  Sup.  Ct.  952,  40  L.  Ed.  1097.    See, 
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also  (as  section  828,  Arizona  Penal  Code,  is  taken  from  and  is 
copy  of) ,  section  954,  California  Penal  Code ;  People  v.  Frank, 
28  Cal.  513;  Ex  parte  McCarthy,  72  Cal.  384,  14  Pac.  96,- 
People  v.  Harrcld,  84  Cal.  567,  24  Pac.  106 ;  People  v.  Gosset, 
93  Cal.  641,  29  Pac.  246.  The  only  limitation,  then,  to  the 
rule  above  stated  being  that  the  offenses  enumerated  by  the 
statute  shall  not  be  repugnant  either  in  themselves  or  in  the 
punishment  therefor.  The  argument  of  counsel  and  authori- 
ties cited  by  them  in  support  thereof  that  the  indictment  in 
the  case  at  bar  is  bad  for  duplicity  because  it  charges  the  en- 
tering into  a  contract,  combination  and  conspiracy  in  one 
count,  has  no  foundation,  for  the  indictment  only  charges  the 
entering  into  a  combination  and  conspiracy.  The  case  of  the 
United  States  v.  McAndrews  &  Forbes  Co.,  149  Fed.  823, 
cited  by  appellant  in  support  of  his  further  contention  that 
the  entering  into  a  combination  and  conspiracy  are  two 
offenses  and  cannot  be  charged  in  one  count,  does  not  sustain 
him,  but  supports  the  indictment  in  this  case,  not  only  on  that 
point  but  in  many  other  respects,  as  does  also  the  case  of 
United  States  v.  Stone,  8  Fed.  251.  It  is  not  necessary  that 
the  combination  operate  "in  or  throughout  the  territory  of 
Arizona,"  as  the  word  "in,"  as  used  in  this  connection  in  the 
Sherman  Act,  means  and  is  synonymous  with  "of."  See 
Kean  v.  Rice,  12  Serg.  &  R.  (Pa.)  205;  Erie  R.  R.  Co.  v. 
Philadelphia,  21  Wall.  (U.  S.)  497,  22  L.  Ed.  595. 

CAMPBELL,  J.— P.  T.  Hurley,  S.  J.  Tribolet,  and  the 
Phoenix  Wholesale  Meat  and  Produce  Company,  a  corporation, 
were  indicted  for  a  violation  of  the  provisions  of  section  3  of 
the  act  of  Congress  approved  July  2,  1890,  chapter  647,  2& 
Stat.  209  (U.  S.  Comp.  Stats.  1901,  p.  3201),  commonly  known 
as  the  "Sherman  Anti-Trust  Law,"  which  reads:  "Every 
contract,  combination  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  territory  of 
the  United  States  or  of  the  District  of  Columbia,  or  in  re- 
straint of  trade  or  commerce  between  any  such  territory  and 
another  ...  is  hereby  declared  illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy  shall  be  deemed  guilty  of  a  misde- 
meanor. ..."  Upon  the  trial  Hurley  testified  on  behalf  of 
the  United  States  and  was  given  immunity ,  the  indictment 
against  him,  upon  motion  of  the  government,  being  dismissed. 
In  submitting  the  case  to  the  jury  the  trial  court  directed  that 
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a  verdict  of  not  guilty  be  returned  in  favor  of  the  Phoenix 
Wholesale  Meat  and  Produce  Company,  a  corporation,  on  the 
ground  that  there  was  no  testimony  warranting  its  conviction. 
The  jury  found  the  defendant,  S.  J.  Tribolet,  guilty,  and  from 
the  judgment  entered  upon  the  verdict,  and  from  the  refusal 
of  the  court  to  grant  a  new  trial,  he  brings  this  appeal. 

The  indictment  charges  that  the  defendants,  "on  or  about 
the  first  day  of  September,  A.  D.  1906,  and  within  the  said 
third  judicial  district  of  the  territory  of  Arizona,  and  within 
the  county  of  Maricopa  in  said  territory  of  Arizona,  did  then 
and  there  unlawfully,  willfully,  and  knowingly  engage  in  a 
combination  in  form  of  trust  and  into  a  conspiracy  each  with 
the  other  in  restraint  of  trade  and  commerce  in  the  city  of 
Phoenix,  in  the  county  of  Maricopa,  and  within  said  third 
judicial  district  of  the  territory  of  Arizona,  in  the  manner 
following:  That  on  and  prior  to  the  first  day  of  August,  1906, 
P.  T.  Hurley  and  J.  C.  Hurley,  under  the  firm  name  of  P.  T. 
Hurley,  S.  J.  Tribolet,  A.  Weiler,  and  the  Co-operative  Meat 
Company,  were  engaged  in  the  business  of  slaughtering  beef 
cattle,  sheep,  goats,  and  swine,  and  selling  at  retail  and  whole- 
sale the  fresh  meats  thereof  in  said  city  of  Phoenix,  and  were 
each  of  them  then  and  there  engaged  in  said  business  in  open 
and  free  competition  with  the  others ;  that  thereafter,  to  wit, 
on  or  about  the  twenty-third  day  of  August,  1906,  the  said 
P.  T.  Hurley  and  J.  C.  Hurley,  under  the  firm  name  of  P.  T. 
Hurley,  and  the  said  S.  J.  Tribolet,  being  then  and  there  en- 
gaged in  a  combination  in  form  of  trust  and  in  a  conspiracy 
in  restraint  of  trade  and  commerce,  and  in  furtherance  of 
said  combination  and  said  conspiracy  in  restraint  of  trade, 
and  commerce."  Then  follow  allegations  that  the  defendants 
Hurley  and  Tribolet  obtained  control  and  possession  of  the 
Co-operative  Meat  Company  and  discontinued  its  business; 
that  they,  in  further  pursuance  of  the  combination  and  con- 
spiracy, organized  the  defendant  corporation  and  transferred 
to  it  the  business  theretofore  conducted  by  each  of  them,  re- 
ceiving in  exchange  the  capital  stock  of  the  corporation,  and 
that  they  became  the  directors  and  officers  of  the  corporation, 
and  as  such  conducted  its  affairs;  that  all  of  the  defendants, 
in  furtherance  of  the  combination  and  conspiracy,  thereupon 
purchased  the  business  of  Weiler,  and  caused  it  to  be  trans- 
ferred to  the  corporation,  and  caused  Weiler  to  execute  a 
contract  with  the  corporation  whereby  he  agreed  not  to  again 
engage  in  the  business  of  slaughtering  fresh  meats  in  the  city 
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of  Phoenix.  The  combination  and  conspiracy  is  then  de- 
scribed as  having  been  "  formed  for  the  purpose  of  carrying 
out  restrictions  in  trade  and  commerce  in,  increasing  the  price 
and  preventing  competition  in  the  sale  of  certain  commodities 
intended  for  sale  and  consumption  in,  the  city  of  Phoenix,  in 
the  county  of  Maricopa,  territory  of  Arizona,  to  wit,  fresh 
beef,  fresh  mutton,  fresh  goat,  and  fresh  pork,  and  for  the 
purpose  of  unlawfully  fixing  and  maintaining  uniform  and 
graduated  figures  for  the  sale  of  said  fresh  meats  in  said  city 
of  Phoenix  that  the  price  thereof  might  be  increased";  and 
then  it  is  alleged  that  in  further  pursuance  of  said  combina- 
tion prices  of  meats  were  arbitrarily  increased  twenty  per 
cent  to  purchasers  by  wholesale  and  forty  per  cent  to  pur- 
chasers by  retail.  A  demurrer  was  interposed  and  overruled, 
and  the  ruling  of  the  court  in  that  respect  is  assigned  as  error. 
It  is  claimed  that,  if  any  offense  is  pleaded,  the  indictment 
is  bad  for  duplicity,  for  that  three  separate  and  distinct 
offenses  are  alleged  in  the  single  count  of  the  indictment, 
namely:  (1)  The  making  of  a  contract  in  restraint  of  trade 
and  commerce;  (2)  a  combination  in  form  of  trust  in  re- 
straint of  trade  and  commerce;  (3)  a  conspiracy  in  restraint 
of  trade  and  commerce,  and  that  the  statute  denounces  each 
of  them  as  a  separate  and  distinct  offense.  As  we  view  the 
indictment,  it  does  not  charge  the  defendants  with  the  making 
of  a  contract  which  in  itself  was  in  restraint  of  trade  and 
commerce.  It  would  be  difficult,  if  not  impossible,  to  effect  a 
combination  or  conspiracy  without  a  contract  or  agreement. 
We  construe  the  indictment  as  alleging  the  contract  to  have 
been  made  as  one  of  the  steps  by  which  the  combination  was 
brought  about,  and  as  an  overt  act  in  furtherance  of  the  con- 
spiracy. The  indictment  does,  however,  directly  charge  a 
combination  and  conspiracy.  It  appears  to  be  appellant's 
contention  that  Congress  means  to  punish  as  conspirators 
those  who  engage  to  do  those  things  which  are  unlawfully  in 
restraint  of  trade  or  commerce,  though  in  fact  no  restraint  is 
accomplished,  and  also  to  denounce  a  combination  which  actu- 
ally results  in  restraint  of  trade  or  commerce  and  punish  those 
who  engage  in  it.  The  meaning  of  these  terms  as  used  in 
this  section,  which  are  precisely  those  used  in  the  first  section 
of  the  act,  which  relates  to  interstate  commerce,  have  been 
commented  upon  by  different  courts,  but  the  difference  be- 
tween a  combination  and  a  conspiracy  in  restraint  of  trade, 
if  any  exists,  has  not  authoritatively  been  pointed  out.    By 
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some  the  words  as  used  here  seem  to  be  regarded  as  synony- 
mous. Mr.  Justice  Holmes,  in  his  dissenting  opinion  in 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  in 
discussing  the  act,  says,  at  page  403,  24  Sup.  Ct.  436,  at  page 
469,  48  L.  Ed.  679:  "The  words  hit  two  classes  of  cases,  and 
only  two— contracts  in  restraint  of  trade,  and  combinations 
or  conspiracies  in  restraint  of  trade.' '  The  bill  of  the  govern- 
ment in  that  case  refers  throughout  to  the  acts  of  the  defend- 
ants as  constituting  an  "unlawful  combination  or  conspiracy." 
The  majority  opinion  also  frequently  refers  to  the  defendants 
as  having  engaged  in  a  "combination  or  conspiracy,"  and 
quotes  with  approval  from  the  case  of  Morris  Run  Coal  Co. 
v.  Barclay  Coal  Co.,  68  Pa.  173,  8  Am.  Rep.  159,  in  which  the 
supreme  court  of  Pennsylvania  says,  in  referring  to  a  com- 
bination in  violation  of  a  state  statute:  "In  all  such  combina- 
tions where  the  purpose  is  injurious  and  unlawful  the  gist  of 
the  offense  is  the  conspiracy.' '  In  Rice  v.  Standard  Oil  Co. 
(C.  C),  134  Fed.  464,  Judge  Lanning  quotes  the  words  of 
Mr.  Justice  Holmes,  and  says:  "In  one  count  there  may  be 
a  charge  of  an  unlawful  contract,  and  in  another  a  charge  of 
an  unlawful  combination  or  conspiracy ;  but  the  two  unlawful 
things  cannot  be  declared  upon  as  synonymous  terms,  and 
charged  in  a  single  count."  See,  also,  Chicago  W.  &  V.  Coal 
Co.  v.  People,  214  111.  444,  73  N.  E.  770.  But  whether  the 
words  have  the  same  meaning,  or  whether  they  describe  two 
offenses,  they  both  have  reference  to  the  same  object  sought 
to  be  accomplished  by  the  statute,  to  wit,  the  prevention  of 
restraint  of  trade  and  commerce.  In  Grain  v.  United  States, 
162  U.  S.  625,  16  Sup.  Ct.  952,  40  L.  Ed.  1097,  the  indict- 
ment was  drawn  to  charge  an  offense  under  section  5421,  Re- 
vised Statutes  (U.  S.  Comp.  Stats.  1901,  p.  3667),  and  alleged 
the  doing  of  several  different  acts,  and  the  causing  to  be  done 
of  the  same  acts,  all  of  which  acts  and  the  causing  to  be  done 
of  such  acts  were  prohibited  by  the  statute.  In  discussing 
the  indictment  the  supreme  court  says:  "Undoubtedly  the  sec- 
tion of  the  Revised  Statutes  under  which  the  indictment  was 
framed  embraces  several  distinct  acts,  the  doing  of  either  of 
which  is  punishable.  .  .  .  The  second  count  charged  in  sub- 
stance, not  only  that  the  defendant  did  things  and  each  of 
them,  the  doing  of  which  or  either  of  which  the  statute  pro- 
hibited, but  also  that  he  caused  the  doing  of  such  things  and 
each  of  them.  Was  the  count,  thus  drawn,  so  defective  as 
to  require  that  judgment  upon  it  be  arrested}  .  .  .  We  arc 
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of  opinion  that  the  objection  to  the  second  count  upon  the 
ground  of  duplicity  was  properly  overruled..  The  evil  that 
Congress  intended  to  reach  was  the  obtaining  of  money  from 
the  United  States  by  means  of  fraudulent  deeds,  powers  of 
attorney,  orders,  certificates,  receipts,  or  other  writings.  The 
statute  was  directed  against  certain  defined  modes  for  accom- 
plishing a  general  object,  and  declared  that  the  doing  of 
either  one  of  several  specified  things,  each  having  reference 
to  that  object,  should  be  punished  by  imprisonment  at  hard 
labor  for  a  period  of  not  less  than  five  years  nor  more  than 
ten  years,  or  by  imprisonment  for  not  more  than  five  years, 
and  a  fine  of  not  more  than  $1,000.  We  perceive  no  sound 
reason  why  the  doing  of  the  prohibited  thing  in  each  and  all 
of  the  prohibited  modes  may  not  be  charged  in  one  count  so 
that  there  may  be  a  verdict  of  guilty  upon  proof  that  the  ac- 
cused had  done  any  one  of  the  things  constituting  a  substan- 
tive crime  under  the  statute.  And  this  is  a  view  altogether 
favorable  to  an  accused  who  pleads  not  guilty  to  the  charge 
contained  in  a  single  count ;  for  a  judgment  on  a  general  ver- 
dict of  guilty  upon  that  count  will  be  a  bar  to  any  further 
prosecution  in  respect  of  any  of  the  matters  embraced  by  it." 
In  enacting  the  statute  under  consideration  the  general  pur- 
pose of  Congress  was  to  prevent  restraint  of  trade  and  com- 
merce. It  is  directed  against  certain  defined  modes  of  accom- 
plishing that  general  object,  and  declares  that  the  engaging 
in  either  of  those  modes,  each  having  reference  to  that  object, 
shall  be  punished.  We  think  this  indictment  comes  squarely 
within  the  rule  as  above  announced  by  the  supreme  court,  and 
that  this  objection  to  it  is  not  well  taken. 

It  is  next  urged  by  the  appellant  that  the  indictment  does 
not  charge  any  violation  of  the  law,  for  the  reason  that  it 
charges  an  engaging  in  a  combination  and  conspiracy  in  re- 
straint of  trade  and  commerce  in  the  city  of  Phoenix,  and  not 
in  or  throughout  the  territory;  that  the  act  prohibits  only 
those  combinations  and  conspiracies  which  affect  substantially 
the  trade  or  commerce  of  the  entire  territory,  and  not  those  in 
restraint  of  the  trade  or  commerce  of  a  particular  community. 
We  think  the  construction  contended  for  entirely  too  narrow. 
It  might  as  justly  be  claimed  that  the  language  of  the  first 
section  making  illegal  such  combinations  or  conspiracies  "in 
restraint  of  trade  among  the  several  states  or  with  foreign 
nations"  applies  only  to  those  combinations  which  directly 
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affect  trade  and  commerce  among  all  the  states,  or  with  all 
the  foreign  nations. 

Appellant  further  contends  that  the  indictment  is  insuffi- 
cient, for  the  reason  that  it  is  not  direct  and  certain,  and 
charges  a  combination  or  conspiracy  only  in  the  language  of 
the  statute  without  stating  the  objects,  purposes,  and  ends  to 
be  achieved.  We  think  the  indictment  open  to  criticism  as 
to  not  being  direct  and  certain  as  to  some  of  its  allegations. 
The  confusion  arises  from  the  pleader  first  charging  the 
offense  in  the  language  of  the  statute,  and  not  fully  stating 
its  purposes  and  objects  until  after  the  overt  acts  are  de- 
scribed. The  defect,  however,  is  one  of  form  rather  than  one 
of  substance,  and  does  not  tend  to  the  prejudice  of  the  de- 
fendant. Therefore  the  indictment  is  not  invalid.  Rev. 
Stats.,  sec.  1025  (U.  S>  Comp.  Stats.  1901,  p.  710). 

It  is  further  claimed  that  the  indictment  should  allege  the 
means  by  which  the  combination  or  conspiracy  was  to  be  ac- 
complished; but  this  we  regard  as  unnecessary,  since  the  ob- 
ject to  be  attained  by  the  combination  or  conspiracy  in  itself 
is  unlawful  both  at  common  law  and  by  statute.  See  authori- 
ties collected  in  8  Cyc.  667. 

The  refusal  of  the  court  to  direct  a  verdict  of  not  guilty 
as  to  appellant  is  assigned  as  error.  His  argument  in  sup- 
port of  this  assignment,  if  we  apprehend  it  correctly,  is  not 
that  the  evidence  does  not  disclose  that  he  engaged  in  the  com- 
bination and  conspiracy  with  the  defendant  Hurley,  but  since 
his  acts  centered  in  and  about  the  corporation,  and  he  simply 
acted  as  its  officer  and  stockholder,  he  could  not  be  guilty 
and  the  corporation  innocent.  The  corporation  was  the  in- 
strument by  and  through  which  the  combination  of  those  who 
promoted  it  became  effective,  and,  had  there  been  a  verdict 
of  guilty  against  it,  we  should  have  been  disposed  to  hold  it 
supported  by  the  evidence,  for  the  same  reasons  given  by  the 
supreme  court  for  holding  that  "the  securities  company  made 
itself  a  party  to  a  combination  in  restraint  of  interstate  com- 
merce that  antedated  its  organization,  as  soon  as  it  came  into 
existence,  doing  so,  of  course,  under  the  direction  of  the  very 
individuals  who  promoted  it."  Northern  Securities  Co.  v. 
United  States,  supra. 

There  was  sufficient  evidence  to  warrant  the  jury  in  arriv- 
ing at  the  verdict  which  they  returned,  and  we  will  not  disturb 
it,  even  though  the  trial  court  may  have  erred  in  directing  a 
verdict  of  not  guilty  as  to  the  defendant  corporation. 
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The  refusal  of  the  court  to  give  two  certain  instructions  re- 
quested by  appellant  is  assigned  as  error.  The  legal  proposi- 
tion involved  in  one  is  disposed  of  by  what  we  have  hereto- 
fore said,  and  the  other  was  given  in  substance  in  the  general 
charge  of  the  court. 

No  error  appearing,  the  judgment  of  the  district  court  is 
affirmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


[Criminal  No.  232.    Filed  March  27,  1908.] 
[94  Pac.  1106.] 

R.  E.  DAGGS,  Defendant  and  Appellant,  v.  THE  TERRI- 
TORY OP  ARIZONA,  Respondent 

1.  Assault  with  Intent  to  Commit  Rape — Indictment — Sufficiency* 
Under  the  statutes  of  Arizona,  rape  is  defined  as  "an  act  of  sexual 
intercourse  accomplished  with  a  female  not  the  wife  of  the  perpetra- 
tor under  either  of"  several  circumstances,  among  them,  "where  she 
resists,  but  her  resistance  is  overcome  by  force  or  violence."  An 
indictment  for  assault  with  intent  to  commit  rape  charged  defend- 
ant with  making  an  assault  upon  prosecutrix  with  intent  to  commit 
rape  upon  her,  and  without  her  consent,  by  threats,  force  and  vio- 
lence, attempting  to  have  sexual  intercourse  with  her.  Held,  that 
said  indictment  does  not  charge  a  public  offense,  being  defective  in 
failing  to  charge  that  the  intent  was  to  accomplish  the  act  of  sexual 
intercourse  without  prosecutrix's  consent  and  against  her  resistance, 
it  being  entirely  consistent  with  the  allegations  of  the  indictment 
that  the  defendant  may  have  attempted  sexual  intercourse  with  the 
woman  without  gaining  her  consent,  but  without  an  accompanying 
intention  to  press  his  force,  threats  or  violence  to  the  point  of  over- 
coming her  active  resistance  or  even  of  overcoming  her  dissent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Maricopa. 
Edward  Kent,  Judge.    Reversed. 

J.  F.  Wilson,  and  A.  J.  Daggs,  for  Appellant. 

An  assault  as  defined  by  Arizona  statutes  is  "An  unlawful 
attempt,  coupled  with  the  present  ability,  to  commit  a  violent 
injury  on  the  person  of  another."    Rev.  Stats.  Ariz.,  Crim. 
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Code.  par.  207.  "An  attempt  to  use  force  is  a  necessary  ele- 
ment of  every  assault.' '  People  v.  Qomez,  118  Cal.  327,  50 
Pac.  427.  "There  must  be  an  unlawful  attempt,  and  there 
must  be  a  present  ability  to  inflict  the  injury."  People  v. 
Qomez,  supra;  People  v.  Lee  Kong,  95  Cal.  666,  29  Am.  St. 
Rep.  165,  30  Pac.  804,  17  L.  E.  A.  626 ;  Cranor  v.  State,  39 
Ind.  64.  "Present  ability  .  .  .  must  be  alleged  as  well  as 
proved.' *  State  v.  Hubb,  58  Ind.  416;  Howard  v.  State,  67 
Ind.  404.  The  word  "assault"  is  the  name  and  legal  appella- 
tion of  a  crime,  and  need  not  be  stated.  Rev.  Stats.  Ariz., 
Crim.  Code,  207;  Robinson  v.  State,  15  Tex.  318;  Brady  v. 
Territory,  7  Ariz.  12,  60  Pac.  698 ;  State  v.  Anderson,  3  Nev. 
256;  State  v.  Johnson,  9  Nev.  177;  People  v.  War,  20  Cal. 
117 ;  People  v.  Phipps,  39  Cal.  326,  and  cases.  The  acts  which 
make  up  the  offense  must  be  charged.  State  v.  Murray 
et  al.,  41  Iowa,  580.  A  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language  is  required  by  par- 
agraph 824,  Revised  Statutes  of  Arizona.  People  v.  Hamil- 
ton, 71  Mich.  340,  38  N.  W.  921.  Crimes  are  not  generally 
charged  in  indictments  simply  by  name,  but  by  alleging  facts 
filling  in  the  given  case  the  definition  of  the  crime.  State 
v.  Hubbs,  supra. 

"The  indictment  must  'charge  all  the  elements  entering 
into  the  statutory  description  of  the  offense.'  "  State  v. 
Wright,  52  Ind.  308 ;  Williams  v.  State,  47  Ind.  568.  4 '  The  in- 
tent and  present  ability  to  commit  the  battery  must  be  shown 
before  an  assault  of  any  kind  can  be  made  out."  Pratt  v. 
State,  49  Ark.  180,  4  S.  W.  785 ;  Boles  v.  State,  18  Tex.  App. 
426 ;  Jamigan  v.  State,  6  Tex.  App.  465 ;  Young  v.  Territory,  8 
Okl.  525,  58  Pac.  727 ;  Sowers  v.  Territory,  6  Okl.  436,  50  Pac. 
257.  "The  specific  intent  to  rape  must  accompany  the  means 
used  to  effect  the  rape."  Reagan  v.  State,  28  Tex.  App.  232, 19 
Am.  St.  Rep.  833,  12  S.  W.  601.  "The  intent  is  manifested 
by  the  circumstances  connected  with  the  offense."  Rev.  Stats. 
Ariz.,  par.  21.  And  must  be  alleged.  Rev.  Stats.  Ariz.,  par. 
20.  The  particular  felony  must  be  charged  as  fully  and  as 
particularly  as  if  it  stood  alone.  Each  and  every  element 
must  be  alleged.  Adell  v.  State,  34  Ind.  544 ;  Young  v.  Ter- 
ritory, 8  Okl.  525,  58  Pac.  727;  Sowers  v.  Territory,  6  Okl. 
436,  50  Pac.  257.  "It  is  one  of  the  statutory  rights  granted 
to  every  defendant  that  the  indictment  brought  against  him 
shall  charge  every  necessary  and  material  ingredient  essential 
to  constitute  the  crime  charged."    Parker  v.  Territory,  9  Okl. 
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109,  59  Pac.  9.  The  allegation  of  resistance  is  absolutely 
essential.  People  v.  Jailles,  146  Cal.  301,  79  Pac.  965.  There 
must  be  more  force  than  simply  enough  to  do  the  act  of  sexual 
intercourse.  Mills  v.  United  States,  164  U.  S.  644,  17  Sup. 
Ct.  210,  41  L.  Ed.  584 ;  Pefferling  v.  State,  40  Tex.  489 ; 
United  States  v.  CruiksJiank,  92  U.  S.  542,  23  L.  Ed.  588. 

E.  S.  Clark,  Attorney  General,  for  Respondent. 

Our  statute  on  this  subject  is  taken  from  California,  and 
no  such  strictness  of  pleading  as  to  the  offense  here  charged 
is  required  or  ever  has  been  required  in  that  jurisdiction. 
People  v.  Brown,  47  Cal.  477 ;  People  v.  Oirr,  53  Cal.  629 ; 
People  v.  Pacheco,  70  Cal.  473,  11  Pac.  761;  4  Kerr's  Cal. 
Cyclopedic  Codes  (1906),  p.  249,  pars.  56-61. 

NAVE,  J. — R.  E.  Daggs  was  found  guilty  and  sentenced 
for  assault  with  intent  to  commit  rape.  From  the  judgment 
of  conviction,  he  has  appealed. 

Among  numerous  assignments  of  error  the  only  one  we 
shall  consider  is  that  the  court  erred  in  overruling  the  general 
demurrer  to  the  indictment.  The  charging  part  of  the  indict- 
ment is:  "The  said  R.  E.  Daggs  .  .  .  did  unlawfully,  will- 
fully, and  feloniously  make  an  assault  in  and  upon  the  person 
of  one  Esther  Power,  a  female,  with  intent  then  and  there 
upon  the  part  of  him,  the  said  R.  E.  Daggs,  to  commit  the 
offense  of  rape  upon  said  Esther  Power,  by  then  and  there 
without  the  consent  of  the  said  Esther  Power,  by  force, 
threats,  and  violence,  attempting  to  have  sexual  intercourse, 
with  her,  the  said  Esther  Power,  she,  the  said  Esther  Power, 
not  being  then  and  there  the  wife  of  the  said  R.  E.  Daggs." 
We  interpret  the  expression  "by  then  and  there  without  the 
consent  of  the  said  Esther  Power,  by  force,  threats,  and 
violence,  attempting  to  have  sexual  intercourse  with  her,"  as 
intended  to  specify  the  acts  of  the  defendant  upon  which  it 
is  predicated  that  he  committed  an  assault  with  intent  to  com- 
mit rape.  The  question,  therefore,  arises  whether,  if  the  acts 
were  committed  as  charged,  the  defendant  was  guilty  of  as- 
sault with  intent  to  commit  rape.  Our  attention  is  directed 
by  respondent  to  the  decision  of  the  supreme  court  of  Okla- 
homa in  Harmon  v.  Territory,  5  Okl.  368,  49  Pac.  55,  from 
which  it  would  appear  that  the  pleader  may  have  copied  the 
indictment  now  before  us.  In  that  case  the  indictment  was 
held  sufficient  to  charge  the  offense.    Our  statutes,  in  so  far 
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as  they  are  here  concerned,  are  identical  with  the  statutes  of 
Oklahoma.  By  these  statutes  rape  is  defined  to  be  "an  act 
of  sexual  intercourse  accomplished  with  a  female  not  the  wife 
of  the  perpetrator  under  either  of"  several  circumstances, 
among  them,  "where  she  resists,  but  her  resistance  is  over- 
come by  force  or  violence.' '  It  seems  manifest  that  the  rape 
which  the  grand  jury  assumed  was  intended  by  the  defendant 
was  a  rape  under  circumstances  covered  by  the  portion  of  the 
statute  just  quoted.  The  pleading  charges,  however,  merely 
an  attempt  by  force,  threats,  and  violence  to  have  sexual 
intercourse  with  the  woman  without  her  consent.  It  fails 
to  charge  that  the  intent  was  to  accomplish  an  act  of  sexual 
intercourse  against  her  resistance,  and  does  not  even  charge 
that  it  was  intended  to  accomplish  it  against  her  consent.  It 
is  entirely  consistent  with  the  allegations  of  the  indictment 
that  Daggs  may  have  attempted  sexual  intercourse  with  the 
woman  without  gaining  her  consent,  but  without  an  accom- 
panying intention  to  press  his  force,  threats  or  violence  to 
the  point  of  overcoming  her  active  resistance,  or  even  of  over- 
coming her  dissent. 

We  entertain  the  view  that,  for  the  reasons  thus  outlined, 
the  indictment  does  not  charge  a  public  offense.  Wherefore 
the  trial  court  erred  in  overruling  the  demurrer  thereto. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  defendant  ordered  discharged. 

SLOAN  and  CAMPBELL,  JJ.,  concur. 

DOAN,  J. — I  concur  with  my  associates  in  the  result 
reached  in  this  case.  The  demurrer  is  urged  upon  the  ground 
that,  "in  order  to  constitute  the  crime  known  as  assault  with 
intent  to  commit  rape,"  it  is  necessary  to  allege  the  facts  con- 
stituting the  assault,  and  to  allege  the  intent  to  commit  the 
acts  constituting  the  crime  of  rape;  that  to  allege  an  intent 
to  "commit  the  offense  of  rape  upon  said  Esther  Power"  in 
those  words  only  is  not  sufficient,  as  these  words  only  allege 
a  legal  conclusion.  The  appellant  has  argued  at  length  that 
the  allegation  of  the  assault  is  insufficient,  in  that  the  in- 
dictment, instead  of  stating  the  facts  that  constitute  an  as- 
sault has  simply  alleged  "did  make  an  assault,"  thus  giving 
the  name  of  the  offense,  instead  of  the  facts  that  constitute 
it.  Without  conceding  this  theory  to  be  correct,  it  does  not 
avail  him  in  this  instance,  because  a  careful  reading  of  the 
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indictment  discloses  that  the  words,  "by  then  and  there,  with- 
out the  consent  of  the  said  Esther  Power,  by  force,  threats 
and  violence,  attempting  to  have  sexual  intercourse  with  her, 
the  said  Esther  Power,"  as  they  appear  in  the  body  of  the 
indictment,  and  were  perhaps  intended  by  the  pleader  to  refer 
to  the  crime  of  rape  therein  alleged  to  have  been  intended  by 
the  defendant,  do,  by  a  strict  grammatical  construction  of  the 
text,  refer  to  the  assault,  and  supply  the  omission  that  is  so 
severely  criticised  by  the  appellant.  The  indictment  as  it 
reads  is  equivalent  to  the  following  paraphrase  of  it:  "Did 
then  and  there  unlawfully,  willfully  and  feloniously  make  an 
assault  in  and  upon  the  person  of  one  Esther  Power,  a  female, 
by  then  and  there,  without  the  consent  of  the  said  Esther 
Power,  by  force,  threats  and  violence,  attempting  to  have 
sexual  intercourse  with  her,  the  said  Esther  Power,  with  the 
intent  then  and  there  upon  the  part  of  him,  the  said  R.  E. 
Daggs,  to  commit  the  crime  of  rape  upon  the  said  Esther 
Power,  she,  the  said  Esther  Power,  not  being  then  and  there 
thi  wife  of  the  said  B.  E.  Daggs."  A  consideration  of  the 
allegations  of  the  facts,  or  of  the  commission  of  the  acts,  con- 
stituting the  crime  of  rape,  with  the  intent  to  commit  which 
the  defendant  is  intended  to  be  charged,  reveals  a  fatal  de- 
fect in  the  indictment.  It  is  not  sufficient  in  charging  an 
assault  with  intent  to  commit  an  offense  to  stop  with  the  name 
of  such  offense,  without  stating  the  intent  to  commit  the  acts 
constituting  such  offense,  any  more  than  it  would  be  suffi- 
cient in  alleging  the  perpetration  of  an  offense  to  stop  with 
the  allegation  that  the  defendant  did  perpetrate  such  an  of- 
fense, calling  it  by  name,  without  stating  that  he  committed 
the  acts  constituting  such  offense.  > 

The  crime  of  rape  is  defined  by  our  statute  to  be  "an 
act  of  sexual  intercourse  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  either  of"  six  several  condi- 
tions therein  stated,  only  two  of  which  would  be  applicable 
herein:  "  (3)  When  she  resists,  but  her  resistance  is  overcome 
by  force  or  violence.  (4)  When  she  is  prevented  from  re- 
sisting by  threats  of  immediate  and  great  bodily  harm.  ..." 
This  indictment  does  not  allege  the  intent  of  the  defendant  to 
accomplish  an  act  of  sexual  intercourse  with  Esther  Power 
under  either  of  these  conditions.  The  statement  that  sexual 
intercourse  on  any  given  occasion  is  rape  is  the  statement 
of  a  legal  conclusion.  In  the  allegation  of  this  indictment 
that  "the  defendant  did  make  an  assault  upon  the  person  of 
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one  Esther  Power,  a  female,  with  intent  then  and  there  upon 
the  part  of  him,  the  said  R.  E.  Daggs,  to  commit  the  offense 
of  rape  upon  said  Esther  Power,"  the  intent  is  addressed 
to  the  legal  conclusion;  whereas,  it  is  incumbent  upon  the 
pleader  to  state  the  acts  to  commit  which  the  intent  was  ad- 
dressed, and  let  the  court  determine  whether  or  not  they  con- 
stitute the  offense  stated  by  him  in  such  legal  conclusion. 
The  pleader  may  have  intended  the  words,  "by  then  and 
there,  without  the  consent  of  the  said  Esther  Power,  by  force, 
threats  and  violence,  attempting  to  have  sexual  intercourse 
with  her,  the  said  Esther  Power,"  to  state  the  manner  in 
which,  or  the  conditions  under  which,  the  defendant  at- 
tempted to  commit  the  acts  constituting  the  rape  that  he 
alleged  it  was  the  intent  of  the  defendant  to  commit,  but,  as 
above  stated,  these  qualifying  words  by  proper  grammatical 
construction  refer  to  the  assault,  and  not  to  the  intended  rape. 
If  the  indictment  had  read  "by  then  and  there,  without  the 
consent  of  the  said  Esther  Power,  by  force,  threats  and  vio- 
lence, having  sexual  intercourse  with  her,  ..."  these  words 
might  have  been  regarded  as  a  statement  of  the  acts  and 
manner  of  the  perpetration  of  the  acts  intended  by  him,  and 
as  therefore  designating  the  offense.  Such  an  indictment 
would  present  the  question  whether  alleging  an  intent  to  ac- 
complish the  act  of  sexual  intercourse  with  a  female  by  force 
and  violence  is  sufficient  to  charge  an  intent  to  rape  without 
alleging  the  further  intent  to  overcome  by  such  force  or  vio- 
lence her  resistance. 

The  California  supreme  court  holds  "that  an  indictment 
charging  sexual  intercourse  with  a  female,  .  .  .  accomplished 
by  force  and  violence,"  is  sufficient,  on  the  presumption  that 
such  force  and  violence  overcomes  her  resistance,  and  have 
only  insisted  that  the  evidence  sustain  the  allegation  by  show- 
ing that  it  was  genuine  force  and  bona  fide  resistance.  The 
old  precedent  in  People  v.  Brown,  47  Cal.  477,  seems  to  have 
been  practically  followed  by  that  court  from  that  time  to 
the  present.  The  indictment  in  that  case  charged  the  de- 
fendant with  an  assault  "with  intent  then  and  there  to  com- 
mit an  act  of  sexual  intercourse  with  the  said  Julia  Dow, 
by  force  and  violence,  and  against  her  will."  Of  this  in- 
dictment the  supreme  court  said:  "The  indictment  we  think 
good  in  substance,  though  not  so  well  drawn  as  to  become 
a  valuable  precedent  in  criminal  pleadings."  The  correct 
rule  of  law  on  this  subject  is  tersely  stated  by  Mr.  Justice 
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Clifford  in  United  States  v.  Cook,  17  Wall.  (U.  S.)  168,  21 
L.  Ed.  538:  ''Offenses  created  by  statute,  as  well  as  offenses 
at  common  law,  must  be  accurately  and  clearly  described  in 
an  indictment.  ...  It  is  universally  true  that  no  indictment 
is  sufficient  if  it  does  not  accurately  and  clearly  allege  all 
the  ingredients  of  which  the  offense  is  composed.  With  rare 
exceptions,  offenses  consist  of  more  than  one  ingredient,  and 
in  some  cases  of  many;  and  the  rule  is  universal  that  every 
ingredient  of  which  the  offense  is  composed  must  be  ac- 
curately and  clearly  alleged  in  the  indictment,  or  the  indict- 
ment will  be  bad  and  may  be  quashed  on  motion,  or  the  judg- 
ment may  be  arrested  or  be  reversed  on  error."  This  rule 
has  been  adopted  and  followed  in  Oklahoma,  and  on  this 
authority  it  was  held  in  the  case  of  Young  v.  Territory,  8 
Okl.  525,  58  Pac.  727,  that,  "in  charging  an  assault  with  in- 
tent to  commit  a  felony,  the  essential  elements  of  the  felony 
should  be  set  out.  The  attempted  crime  not  being  consum- 
mated, the  gist  of  the  offense  consists  of  the  intent  with 
which  the  assault  was  committed.  It  must,  therefore,  be  dis- 
tinctly alleged  and  proved.  It  must  be  alleged  and  proved 
that  the  assault  was  made  with  that  specific  intent.  The 
indictment  under  consideration  does  not  specifically  aver  the 
acts  constituting  any  felony  known  to  our  statutes.  .  .  . 
The  only  averment  in  the  indictment  as  to  the  intent  is  'and 
her,  the  said  Ethel  Gray,  ditt  wound  and  ill-treat,  with  in- 
tention, her,  the  said  Ethel  Oray,  and  against  her  will,  felon- 
iously to  ravish  and  carnally  know.'  There  are  none  of  the 
elements  contained  in  the  second  subdivision  definding  rape 
embraced  in  this  allegation.  The  third  is:  'Where  she  resists, 
but  her  resistance  is  overcome  by  force  or  violence.'  This 
statute  was  defined  and  interpreted  in  Sowers  v.  Territory, 
6  Okl.  436,  50  Pac.  257,  and  it  was  there  held  that  it  must 
appear  that  the  prisoner  intended  to  gratify  his  passions  at 
all  events,  and  notwithstanding  the  utmost  resistance  of  the 
woman.  One  is  not  guilty  of  rape,  under  this  subdivision, 
even  though  he  have  sexual  intercourse  with  a  woman  against 
her  will,  unless  she  resists  and  her  resistance  is  overcome 
by  force  or  violence.  There  is  no  allegation  that  the  de- 
fendant intended  to  have  sexual  intercourse  with  the  said 
Ethel  Oray  by  force  and  violence  sufficient  to  overcome  any 
resistance  she  might  make.  This  is  necessary  in  order  to  con- 
stitute rape  under  this  subdivision.  .  .  .  The  defendant  must 
have  intended  to  use  the  amount  of  force  necessary  to  over- 
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come  her  resistance,  and  all  the  resistance  she  might  make. 
...  It  must  be  alleged  that  defendant  assaulted  the  female 
with  intent  then  and  there  to  have  sexual  intercourse  with  the 
said  Ethel  Gray,  and  by  force  or  violence  to  overcome  her  re- 
sistance. .  .  .  The  averment  in  the  indictment  that  he  in- 
tended to  ravish  and  carnally  know  her  against  her  will  is 
not  equivalent  to  the  requirements  of  the  statute."  And 
such  has  been  the  rule  in  that  jurisdiction  from  that  time 
to  the  present. 

I  consider  this  a  correct  declaration  of  the  law  on  this 
subject;  but,  although  this  matter  is  discussed  at  length 
by  the  parties  in  their  briefs,  I  scarcely  think  it  is  presented 
in  this  case,  for  the  reason  that  the  allegations  in  the  indict- 
ment are  not  sufficient  to  bring  this  case  even  under  the 
California  rule  which  is  invoked  by  the  respondent.  1.  The 
force,  threats  and  violence  are  alleged  in  this  indictment  of 
the  assault,  and  not  of  the  intended  rape.  2.  To  apply  those 
qualifying  words  to  the  intended  sexual  intercourse  depended 
on  in  this  case  to  constitute  the  crime  of  rape  would  not  only 
do  violence  to  the  grammatical  construction  of  the  sentence, 
but  would  even  then  not  avail  the  pleader,  for  these  words 
thus  applied  utterly  fail  to  characterize  or  define  the  offense 
of  rape.  Such  construction  would  cause  the  indictment  to 
charge  that  the  defendant  intended  to  commit  the  offense  of 
rape  upon  the  said  Esther  Power  "by  then  and  there,  without 
the  consent  of  the  said  Esther  Power,  attempting  to  have 
sexual  intercourse  with  her  by  force,  threats  and  violence.' ' 
Rape  is  nowhere  defined  as  an  attempt  to  have  sexual  inter- 
course under  any  given  circumstances.  If  we  should  give  the 
language  used  that  construction,  the  indictment  fails  to 
charge  anything.  If  this  was  an  indictment  charging  an  at- 
tempt to  rape,  or  if,  under  an  indictment  charging  rape  by 
the  allegation  of  the  elements  constituting  rape,  a  conviction 
of  an  attempt  to  rape  was  asked  upon  proof  of  such  an  at- 
tempt, and  a  failure  to  prove  accomplishment,  we  might  go 
into  the  further  consideration  of  this  question,  but  this  in- 
dictment was  not  presented  as  an  indictment  for  "an  at- 
tempt to  commit  rape,"  nor  as  an  indictment  for  an  "assault 
with  intent  to  attempt  to  commit  rape."  Rape  is  by  para- 
graph 230  of  our  Penal  Code  of  1901  defined  to  be  "an  act 
of  sexual  intercourse,  accomplished  [not  attempted]  with 
a  female,  not  the  wife  of  the  perpetrator"  under  the  circum- 
stances therein  set  forth.    Decisions  of  interest  on  this  subject 
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may  be  found  in  Croomes  v.  State,  40  Tex.  Cr.  672,  51  S.  W. 
924,  53  S.  W.  882 ;  McAvoy  v.  State,  41  Tex.  Cr.  56,  51  S.  W. 
928 ;  People  v.  Collins,  5  Cal.  App.  654,  91  Pac.  158 ;  Rector 
v.  Territory,  9  Okl.  530,  60  Pac.  275;  People  v.  JaiUes,  146 
Cal.  301,  79  Pac.  965 ;  People  v.  Gardner,  98  Cal.  127,  32  Pac. 
880 ;  Langan  v.  State,  27  Tex.  App.  498,  11  S.  W.  521 ;  People 
v.  Lee,  107  Cal.  477,  40  Pac.  754;  People  v.  Ward,  110  Cal. 
369,  42  Pac.  894. 
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ABANDONMENT.    See  Mines  and  Minerals,  1. 

ACCOBD  AND  SATISFACTION. 

1.  Accoed  and  Satisfaction — Defense — Evidence. — When  in  an  action 

on  an  account  an  agreement  was  received  in  evidence  which,  although 
it  was  not  pleaded,  was  claimed  to  operate  as  an  accord  and  satis- 
faction, the  fact  that  the  evidence  discloses  that  the  requirements 
of  the  agreement  were  not  carried  out  prevents  it  from  operating  as 
such.     (Howard  v.  Norton-Morgan  Com.  Co.,  158.) 

2.  Accord  and  Satisfaction  —  Consideration  —  Part    Payment. — A 

settlement  of  an  unsecured  debt  by  merging  it  in  a  secured  obli- 
gation for  a  smaller  amount  is  based  upon  a  consideration,  and 
will  be  enforced.     (In  re  Black  Diamond  Cop.  Min.  Co.,  415.) 

3.  Accord  and  Satisfaction — Consideration. — During  bankruptcy  pro- 

ceedings, but  before  the  adjudication,  a  bankrupt  corporation  gave 
a  check  to  one  of  its  creditors  for  a  certain  amount,  and  a  cer- 
tificate reciting  that  a  certain  number  of  bonds  of  a  certain 
value  were  due  it,  and  that  the  check  and  bonds,  when  delivered, 
were  to  constitute  full  payment  of  the  claim.  Held,  that  the  re- 
ceipt by  the  creditor  of  the  check  which  was  cashed  and  the  ten- 
der to  it  by  the  bankrupt  of  the  bonds  mentioned  in  the  certificate 
constituted  an  accord  and  satisfaction  of  the  old  obligation  upon 
a  good  consideration  and  gave  rise  to  a  new  obligation.  (In  re 
Black  Diamond  Cop.  Min.  Co.,  415.) 

ACKNOWLEDGMENT. 

1.  Acknowledgment  —  Corporation  —  Certificate  —  Requisites  — 
Rev.  Stats.  Ariz.  1901,  far.  739,  Construed. — Paragraph  739, 
supra,  provides  that  an  acknowledgment  made  by  the  officers  of 
a  corporation  shall  bear  certificate  showing  that  such  persons,  as 
such  officers,  acknowledged  the  execution  of  the  instrument  as  the 
free  act  and  deed  of  the  corporation.  (Copper  Belle  Min.  Co.  v. 
Costello,  334.) 

See  Bankruptcy,  2. 

ACTION. 

1.  Action — Nature  of  Action — Fraud  or  Monet  Received— Com- 
plaint. — A  complaint  charged  that  defendants  agreed  as  agents 
for  plaintiff  to  buy  a  certain  mine  at  the  lowest  possible  price, 
that  defendants  as  such  agents  purchased  the  mine,  and  with  in- 
tent to  deceive  and  defraud  claimed  to  have  paid  therefor  $20,000 
in    American    gold,    when,    in    fact,    they    only    paid    $20,000    in 
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ACTION  (Continued). 

Mexican  silver,  and  that  plaintiff,  relying  on  defendants'  state- 
ments, paid  defendants  $20,000  in  American  gold  for  a  convejance 
of  the  mine;  that  at  the  date  when  defendants  paid  the  sum  of 
$20,000  in  Mexican  silver  to  the  owners  of  the  mine  such  amount  was 
worth  $9,600  American  gold,  and  no  more,  by  reason  of  which 
defendants  became  indebted  to  plaintiff  in  the  sum  of  $10,400 
gold,  no  part  of  which  they  had  paid,  though  often  requested 
so  to  do.  Held,  that  the  complaint  stated  a  sufficient  cause 
of  action  for  money  had  and  received,  and  not  an  action  for 
damages  for  fraud,  and  that  the  allegations  of  fraud  should  be 
therefore  rejected  as  surplusage.    (Sandoval  v.  Randolph,  371.) 

See  Insurance,  4;  Officers,  1,  2,  8,  4;  Trover  and  Conversion,  1,  2; 
Venue,  1,  2. 

ACTION  FOR  WRONGFUL  DEATH. 

1.  Action  for  Wrongful  Death — Pleading — Complaint — Sufficiency 

—Demurrer— Make  Mori  Definite  and  Certain — Rev.  Stats. 
Ariz.  1901,  par.  2785,  Construed. — Under  paragraph  2765,  supra, 
providing  for  an  action  for  wrongful  death,  .which  contains  the  fol- 
lowing provision:  "Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased  person,  and 
provided  that  the  father  .  .  .  may  maintain  the  action  for  the 
death  of  a  child,  .  .  .  and  the  amount  recovered  in  every  such  ac- 
tion shall  be  distributed  to  the  parties  and  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  the  personal  estate 
left  by  persons  dying  intestate/'  a  complaint  alleging  that  plaintiff 
and  his  wife  were  the  parents  of  a  child  killed  through  the  negli- 
gence of  the  defendant,  though  it  might  be  indefinite  as  to  whether 
plaintiff  sought  to  sue  in  a  representative  or  personal  capacity,  is 
not  so  defective  as  to  be  reached  by  general  demurrer,  but  the  objec- 
tion should  have  been  taken  by  a  motion  to  make'  more  definite  and 
certain.     (De  Amado  v.  Friedman,  56.) 

2.  Sake — Trial — Instructions   to   Jury. — Where,   in    an  action    for 

wrongful  death,  suit  being  brought  by  the  father  and  the  complaint 
being  slightly  indefinite  as  to  whether  he  sought  to  recover  in  a  rep- 
resentative or  personal  capacity,  but  no  objection  was  taken  to  said 
formal  defect  by  motion  to  make  more  definite  and  certain,  it  was 
not  error  for  the  court  to  instruct  the  jury  that  the  plaintiff  brought 
the  action  simply  as  the  representative  of,  and  on  behalf  of,  those 
entitled  to  share  in  the  personal  estate  of  the  decedent.  Such  in- 
structions do  not  tend  to  mislead  the  jury  and  do  not  deprive  the 
defendant  of  any  substantial  right.     (De  Amado  v.  Friedman,  56.) 

3.  Action  for  Wrongful  Death — Instructions  to  the  Jury — Meas- 

ure of  Damages. — In  action  for  wrongful  death  the  following  in- 
struction fairly  states  the  law  to  govern  in  the  estimating  of  dam- 
ages :  "The  plaintiff  is  entitled  to  recover  for  the  benefit  of  the  estate 
such  damages  as  the  jury  may  deem  from  the  evidence  and  proofs 
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as  fair,  and  such  compensation  therefor,  not  exceeding  the  amount 
claimed  in  the  complaint,  considering  what  pecuniary  benefit  the 
estate  of  the  deceased  would  have  derived  had  he  not  been  killed; 
considering  the  probability  of  the  child  living  and  growing  to  man- 
hood and  obtaining  property,  which,  upon  his  death,  if  intestate, 
would  have  passed  to  his  legal  representatives;  considering  the  age, 
sex  and  health  of  the  child,  his  expectancy  and  probability  of  liv- 
ing, his  mental  and  physical  vigor,  and  the  probability  of  his  accu- 
mulating property;  considering,  also,  the  position  and  life  of  the 
parents  and  of  the  expectancy  of  life  which  the  child  had;  and  from 
all  these  form  an  estimate  of  the  amount  which  the  child  would  have 
saved  from  his  earnings  between  the  time  when  he  attained  the  age 
of  twenty-one  years  and  the  date  which  he  might  reasonably  be  ex- 
pected to  live."     (De  Amado  v.  Friedman,  56.) 

4.  Action  for  Wrongful  Death — Damages  $4,800  for  Life  of  Child 
not  Excessive — Rev.  Stats.  Ariz.  1901,  par.  2765,  Cited. — Under 
paragraph  2765,  supra,  which  gives  an  action  for  damages  for  death 
caused  by  the  wrongful  act  of  another,  and  limiting  the  amount  to 
be  recovered  to  $5^000,  a  verdict  for  $4,800  for  action  for  death  of 
a  boy  four  years  and  four  months  old,  who  was  shown  to  be  healthy, 
strong  and  intelligent,  is  not  excessive.  (De  Amado  v.  Friedman, 
56.) 

ADMINISTRATORS. 

1,  Administrators — Prorate  Court — Jurisdiction — Discharge  of  Ad- 
ministrator —  Unadministered  Estate  —  Second  Administra- 
tion— Rev.  Stats.  Ariz.  1901,  pars.  1597-1663,  Construed. — Para- 
graph 1597,  supra,  provides  that  final  settlement  of  an  estate  shall 
not  prevent  a  subsequent  issue  of  letters  of  administration  when 
other  property  of  this  estate  is  discovered.  Paragraph  1662,  supra, 
provides  that  petitions  for  administration  must  be  in  writing,  signed 
by  the  petitioner,  stating  the  facts  that  are  essential  to  give  the 
court  jurisdiction,  to  wit,  the  death  of  the  decedent,  his  residence  and 
existence  of  property  of  the  estate  within  the  jurisdiction  of  the 
court.  A  petition  in  compliance  with  paragraph  1663  was  filed 
where  the  administrator  of  the  estate  of  plaintiff's  husband  had 
been  discharged  by  order  of  the  court  at  the  final  term,  plaintiff 
and  others  petitioning  the  court  to  set  aside  the  order  discharging 
the  administrator  and  to  require  him  to  proceed  with  the  adminis- 
tration and  distribution  of  the  property  not  before  administered 
upon.  Such  petition  was  granted  by  the  court.  Held,  that  the 
order  of  the  court  discharging  the  administrator  was  a  final  order, 
and  the  court  had  lost  jurisdiction  of  the  case  at  a  subsequent  term. 
But  the  petition  to  administer  upon  the  unadministered  estate  gave 
the  court  jurisdiction  to  order  an  administration  and  distribution 
so  that  the  administrator  was  acting  in  fact  under  his  second  ap- 
pointment,  and   in   an   action   to   quiet  title,    the    court   of   trial 
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mentioned  in  the  petition  the  orders  of  distribution  and  sale  of  this 
property,  based  upon  said  petition,  were  admissible  in  evidence. 
(Otero  v.  Otero,  260.) 

2.  Administrators — Sales — Collateral  Attack. — Proceedings  are  not 
void  by  reason  of  the  failure  of  a  court  to  bring  interested  parties  be- 
fore it  by  proper  process,  where  the  interested  parties  were  actually  in 
court  voluntarily  appearing,  and  joining  in  the  request  for  adminis- 
tration and  subsequently  consenting  to  a  sale  through  which  appellant 
offered  to  show  title,  and  appellee,  having  taken  part  in  the  proceed- 
ing as  aforesaid,  cannot  collaterally  attack  them.  (Otero  v.  Otero, 
260.) 

ADMISSIONS.    See  Pleading,  1. 

ADVERSE.    See  Mines  and  Minerals,  3. 

AGENT.    See  Corporations,   1,  3. 

ALIENS. 

1.  Aliens — Chinese — Exclusion  Act — Certificate  of  Identification 

— Evidence — Act  of  July  5,  1884 — Sec.  6,  chap.  220,  23  Stat.  116 
(U.  8.  Comp.  Stats.  1901,  p.  1307),  Construed. — Where  a  Chinese 
person,  being  a  former  resident  merchant  of  the  United  States,  vis- 
ited China  animo  revertendi,  and  after  his  return  to  the  United 
States  was  arrested  and  tried  upon  the  charge  of  being  unlawfully 
in  the  United  States,  it  was  not  error  for  the  court  to  receive  in  evi- 
dence a  certificate  granted  him  upon  his  return  from  China  which 
stated  that  it  was  issued  under  section  6,  supra,  though  it  does  not 
state  that  he  is  entitled  by  the  said  act  to  come  into  the  United  States. 
(United  States  v.  Quong  Chee,  16.) 

2.  Same — Same — Evidence — Admissibility — Act  July  5,  1884 — Sec.  6, 

chap.  220,  23  Stat.  116  (U.  S.  Comp.  Stats.  1901,  p.  1307),  Con- 
strued.— Upon  the  trial  of  a  Chinese  person  charged  with  being  un- 
lawfully in  the  United  States,  he  having  been  landed  as  a  merchant 
by  the  customs  officers  upon  his  return  from  a  visit  to  China  and  the 
production  of  the  certificate  stating  that  it  was  issued  under  section 
6,  supra,  entitling  defendant,  a  Chinese  person  other  than  a  laborer, 
coming  to  the  United  States,  said  certificate  not  being  controverted  - 
by  the  government  is  not  by  law  the  only  evidence  admissible,  and 
he  may  show  by  white  witnesses  that  he  had  been  a  merchant  in  the 
United  States.     (United  States  v.  Quong  Chee,  16.) 

3.  Same — Same — Same — Same — Same. — When  a  Chinese  person  is  being 
-  tried  for  being  unlawfully  in  the  United  States,  and  is  entitled  under 

the  law  to  show  by  white  witnesses  that  he  has  been  a  merchant  in 
the  United  States,  the  fact  that  defendant  has  not  produced  this 
evidence  before  the  collector  of  customs  upon  his  admission  to  the 
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United  States  does  not  bar  its  introduction,  as  at  the  time  of  his 
admission  the  proof  was  not  required  by  law.  (United  States  v. 
Quong  Chee,  16.) 

4.  Aliens — Chinese — Exclusion  Acts  —  Construction  —  Evidence  — 

Act  May  5,  1892,  chap.  60,  sec.  2,  27  Stat.  25  (U.  S.  Comp.  Stats. 
1901,  p.  1319)  f  Construed. — Upon  a  trial  of  a  Chinese  person 
charged  with  being  unlawfully  in  the  United  States,  said  person 
having  been  a  resident  of  the  United  States  for  twenty-five  years 
and  having  three  times  visited  his  native  country  and  returned,  and 
the  issue  being  his  right  to  remain  in  the  country,  the  obligation  to 
establish  such  right  "by  affirmative  evidence  to  the  satisfaction  of 
the  court,"  as  provided  by  statutes,  supra,  would  entitle  him  to  the 
introduction  of  any  affirmative  evidence  necessary  thereto.  (United 
States  v.  Quong  Chee,  16.) 

5.  8ame — Sams — Same — Same — Sake. — Upon   the   trial   of   a   Chinese 

person  charged  with  being  unlawfully  in  the  United  States,  being  a 
Chinese  laborer,  where  defendant  introduced  in  evidence  a  certificate 
granted  him  upon  his  return  from  a  visit  to  China,  which  stated 
that  he  was  a  Chinese  person  other  than  a  laborer,  his  testimony 
that  since  his  return  he  was  engaged  in  merchandising  and  in  the 
restaurant  business  did  not  contradict  the  statement  of  the  certifi- 
cate.    (United  States  v.  Quong  Chee,  16.) 

6.  Aliens — Chinese  Exclusion  Act — Construction. — A  Chinese  who 

was  a  resident  merchant  in  the  United  States  prior  to  the  legisla- 
tion relative  to  the  exclusion  of  Chinese  laborers,  which  provides  that 
Chinese  laborers  then  residents  in  the  United  States  might  obtain  a 
certificate  entitling  them  to  remain,  and  who  is  in  possession  of  a 
merchant's  certificate  providing  for  his  re-entry  after  a  temporary  ab- 
sence, cannot  be  held  to  be  unlawfully  in  the  United  States  because 
he  has  become  a  restaurant-keeper  and  has  no  laborer's  certificate, 
since  at  the  time  of  the  issuance  of  laborers1  certificates  he  was  a 
merchant  and  could  not  have  obtained  such  a  certificate.  (United 
States  v.  Quong  Chee,  16.) 

AMENDMENT.    See  Pleading,  14. 

ANNUAL  WOBK. 

1.  Annual  Work — Sufficiency — Finding. — Lundy  brought  suit  against 
Kinney  to  quiet  title  to  the  "Little-  May"  mining  claim,  which  he 
had  relocated  on  April  1,  1903,  the  relocation  notice  failing  to  com- 
ply with  the  statutes,  and  he  having  filed  an  amended  relocation 
notice  in  1905.  Defendant  claimed  title  to  the  same  under  a  prior 
location  of  the  second  day  of  January,  1896,  the  same  property 
being  then  located  as  the  "Rosaline  No.  2,"  said  claim  being  one  of 
a  group  of  seven  claims.  Kinney  had  failed  to  perform  the  assess- 
ment work  on  the  "Rosaline  No.  2"  for  1902,  and  had  not  begun 
operations  on  the  same  prior  to  relocation  by  Lundy  and  assump- 
tion of  work  by  him  in  1903.    Kinney  testified  without  objection 
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that  the  "Rosaline  No.  2"  was  one  of  seven  claims,  said  claims  be- 
ing contiguous  and  forming  a  group.  There  was  sufficient  showing 
made  by  witnesses  of  Kinney  to  show  that  in  1902  there  was  suffi- 
cient work  done  on  one  of  the  claims  of  the  Rosaline  group  to  con- 
stitute the  necessary  annual  labor  for  that  year  for  all  the  claims 
in  the  group,  if  such  work  could  properly  be  applied  to  all  such 
claims,  and  this  was  also  true  in  the  years  1903  and  1904 ;  held,  that 
Kinney  was  entitled  to  a  finding  of  the  court  upon  the  question 
whether  there  was  sufficient  annual  work  performed  upon  the  group 
of  claims  for  the  years  1902,  1903  and  1904,  prior  to  the  filing  of 
the  amended  location  notice  by  Lundy,  and  whether  or  not  the  work, 
if  so  done,  was  applicable  to  the  claim  in  controversy.  (Kinney 
v.  Lundy,  75.) 

See  Mines  and  Minerals,  1. 
ANSWER.    See  Pleading,  L 

APPEAL. 

1.  Appeal — Record— Objections  to  Pleadings. — Where  the  record  on 

appeal  discloses  that  the  complaint  is  not  sufficient  to  support  a 
judgment,  the  judgment  rendered  thereon  constitutes  fundamental 
error,  for  which  the  judgment  will  be  reversed  in  the  appellate 
court,  though  the  point  is  not  raised  by  appellant.  (Sandoval  v. 
Randolph,  371.) 

2.  Appeal — Discretion — Review. — Refusal  of  the  trial  court  to  permit 

a  trial  amendment  in  the  exercise  of  discretion  will  not  be  reviewed 
on  appeal,  unless  it  is  plainly  shown  that  the  court's  discretion  has 
been  abused.     (Sandoval  v.  Randolph,  371.) 

3.  Appeal — Review — Prejudice. — Defendants  were   not  prejudiced  by 

the  court's  refusal  to  permit  a  trial  amendment  pleading  limitations, 
where  the  action  was  not  barred  under  the  statute  sought  to  be 
pleaded.     (Sandoval  v.  Randolph,  371.) 

4.  Same — Findings. — The  supreme  court  will  not  disturb  findings  of 

fact  of  the  trial  court  based  on  conflicting  evidence,  where  they  are 
supported  by  any  substantial  testimony.  (Sandoval  v.  Randolph, 
371.) 

See  Bankruptcy,  1;  Practice,  1. 

APPEAL  AND  ERROR. 

1.  Appeal  and  Eebor — Record — Sufficiency — Review — Scope. — Where 
appellant's  abstract  contains  neither  verdict,  the  judgment,  the  trial 
court  minute  entries,  nor  any  testimony  except  the  defendant's,  there 
can  be  no  review  of  the  trial  court's  action  in  directing  a  verdict 
for  the  defendant.     (Richardson  v.  Powers,  31.) 

2.  Appeal  and  Error — Error  Favorable  to  Complaining  Party. — The 
fact  that  the  trial  court  made  an  order  requiring  a  nonresident  plain- 
tiff to  furnish  security  for  costs  within  sixty  days,  where  the  stat- 
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utes  required  such  security  to  be  given  within  ten  days,  and  then 
dismissed  the  action  for  failure  to  comply  with  the  said  order,  is  not 
such  an  error  as  may  be  complained  of  by  the  nonresident  plain- 
tiff.    (Union  Iron  Works  v.  Vekol  Min.  &  Mill.  Co.,  47.) 

8.  Appeal  and  Error — Assignments  op  Error — Sufficiency. — Assign- 
ments of  error  as  follows:  "That  the  court  erred  in  admitting  and 
rejecting  evidence1';  "In  charging  and  directing  the  jury  to  return 
a  verdict";  "That  the  evidence  does  not  sustain  the  judgment  on  the 
verdict  and  is  contrary  to  the  law  in  the  case";  and  "That  the  court 
erred  in  denying  and  overruling  motion  for  new  trial  and  to  set 
aside  judgment" — are  insufficient  for  the  purposes  of  a  review, 
(Liberty  Min.  &  Smelt.  Co.  v.  Geddes,  54.) 

4.  Sam3 — Statement  OP  J!  aots — SuPPKHENCY. — A  "statement  of  facts" 

which  appears  to  have  been  signed  by  counsel  and  printed  in  the 
abstract,  not  having  been  signed  by  the  judge,  cannot  be  considered 
as  a  statement  of  the  facts.  (Liberty  Min.  &  Smelt.  Co.  v.  Geddes, 
54.)  # 

5.  Same — Same — Same — Supreme  Court  Rule  No.  1,  subdiv.   6. — Su- 

preme court  rule  No.  1  provides  that  the  abstracts  of  record  as  filed 
will  be  treated  by  the  court  as  containing  such  portions  of  the  rec- 
ord as  the  courts  deem  sufficient  upon  which  to  try  the  assignments 
of  error;  and  the  court  will  not  make  an  excursion  into  the  original 
transcripts  of  recorder's  notes  to  ascertain  whether  there  was  suffi- 
cient conflict  in  the  evidence  to  render  erroneous  the  court's  direc- 
tion of  the  verdict.     (Liberty  Min.  &  Smelt.  Co.  v.  Geddes,  54.) 

6.  Appeal   and    Error — Assignments    op    Error — Supreme    Court 

Rule  7,  subd.  4 — Construed. — An  assignment  of  error  "that  the 
court  erred  in  its  instructions  to  the  jury,  that  the  questions  whether 
or  not  the  plaintiff  was  negligent  or  whether  or  not  the  deceased 
boy  was  negligent  cannot  be  considered  by  them  in  the  case,"  is  not 
in  accordance  with  subdivision  4,  rule  7,  supra,  which  reads  as  fol- 
lows: "If  the  assignment  of  error  be  to  the  giving  of  instructions 
to  the  jury  by  the  lower  court,  the  appellant  must  state  wherein 
the  instruction  complained  of  is  erroneous  in  its  statement  of  law 
applicable  to  the  case  or  any  fact  or  facts  thereof."  (De  Amado 
v.  Friedman,  56.) 

7.  Appeal  and  Error — Bbview — Instructions  to  Jury — Harmless 
Error. — Where,  in  an  action  for  wrongful  death  of  a  child,  the 
court  instructed  the  jury  to  consider  the  evidence  as  to  the  age  of 
the  child  and  expectancy  of  life,  and  form  an  estimate  of  the  amount 
which  the  child  would  have  saved  from  his  earnings  between  the  age 
of  twenty-one  and  the  time  that  he  might  reasonably  be  expected  to 
live,  the  defendant  cannot  complain  of  the  instructions  on  the  ground 
that  the  child's  estate  is  worth,  something  at  the  time  of  his  death 
if  he  never  could  have  become  of  age,  because  if  such  contention  of 
the  defendant  is  true,  then  the  above  instruction,  which  was  entirely 
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proper,  would  .have  been  too  favorable  for  the  defendant.  (De 
Amado  v.  Friedman,  56.) 

8.  Appeal  and  Error — Abstract  of  Record — Incorporating  Evidence 
— Review — Scope — Supreme  Court  Rule  7. — An  assignment  that 
the  court  improperly  admitted  in  evidence  a  certain  affidavit  may 
not  be  considered  under  rule  No.  7,  supra,  where  the  affidavit  is  not 
incorporated  in  the  abstract.  (Kinney  v.  New  Vulture  Min.  Co., 
66.) 

0.  Appeal  and  Error — Record — Review — Scope. — An  assignment  of 
error  that  the  court  erred  in  rendering  a  certain  decree,  for  the 
reason  that  the  same  is  not  within  the  issues  made  by  the  pleadings 
in  the  case,  cannot  be  considered  where  the  pleadings  are  not 
contained  in  the  record.  (Montezuma  Canal  Co.  v.  Smithville  Canal 
Co.,  99.) 

10.  Same — Same — Same — Same. — An  assignment  that  the  court  erred 
in  refusing  to  receive  in  evidence  the  judgment  of  the  court  in 
another  case  cannot  be  considered  where  there  is  no  bill  of  excep- 
tions and  reporter's  transcript  has  not  been  certified  as  such. 
(Montezuma  Canal  Co.  v.  Smithville  Canal  Co.,  99.) 

11.  Appeal  and  Error — Record— Bill  of  Exceptions — Exhibits — 
When  not  Considered. — Where  the  deed  is  printed  in  the  abstract, 
but  is  not  incorporated  in  the  bill  of  exceptions  or  statement  of  the 
facts,  or  otherwise  identified,  such  deed  cannot  be  considered  by 
the  appellate  court.     (Sherman  v.  Goodwin,  141.) 

12.  Appeal  and  Error — Assignments  of  Error — Sufficiency — Rev. 
Stats.  Ariz.  1901,  par.  1586,  Construed. — Under  statute*  supr**, 
providing  that  the  brief  must  plainly  state  the  errors  complained 
of,  assignments  of  error  that  the  court  erred  in  its  findings  of  fact 
and  conclusions  of  law,  that  the  findings  of  fsfet  and  conclusions 
of  law  are  not  supported  by  the  evidence,  that  the  court  erred  in 
rendering  judgment  for  the  appellees  and  against  the  appellants, 
that  the  evidence  is  insufficient  to  support  the  judgment  of  the 
court,  and  that  the  court  erred  in  overruling  appellants1  motion 
for  a  new  trial,  are  not  sufficiently  specific  for  review.  (Daniel  v. 
Gallagher,  151.) 

13.  Same — Abstract  of  Record— Sufficiency — Supreme  Court  Rule 

1,  Construed. — Under  rule,  supra,  providing,  "In  every  civil  case 
.  .  .  the  appellant  .  .  .  must  file  .  .  .  with  the  transcript  of  the 
record  at  least  six  copies  of  an  abstract  of  said  record,  which  shall 
contain  ...  (g)  Such  other  portions  of  the  record  as  may  be 
necessary  to  inform  the  court  of  the  errors  relied  upon  without  an 
investigation  of  the  record  itself,"  an  abstract  which  does  not  con- 
tain a  deed,  the  admission  of  which  in  evidence  is  assigned  as  error, 
is  insufficient  to  enable  the  court  to  determine  whether  such  admis- 
sion was  erroneous  or  not.     (Daniel  v.  Gallagher,  151.) 
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14.  Appeal  and  Error — Objections   Waived— Review — Scope. — When 

an  amendment  was  made  without  objeetion  in  the  lower  court,  the 
allowing  of  such  amendment  will  not  be  reviewed  on  appeal.  (How- 
ard v.  Norton-Morgan  Com.  Co.,  158.) 

15.  Same — Record— Review — Scope. — When  the  record  does  not  disclose 

that  any  request  whatever  was  made  of  the  court  in  connection 
with  its  instructions  to  the  jury,  the  failure  of  the  court  to  in- 
struct the  jury  in  certain  particulars  will  not  be  reviewed.  (How- 
ard v.  Norton-Morgan  Com.  Co.,  158.) 

16.  Appeal    and    Error — Executor — Bond — Necessity — Rev.    Stats. 

Ariz.  1901,  par.  1947 — Construed. — Paragraph  1947,  providing, 
"When  an  appeal  is  taken  by  an  executor  or  administrator,  no  bond 
shall  be  required  unless  sueh  appeal  personally  concerns  him,  in 
which  case  he  must  give  bond,"  an  appeal  by  a  person  from  an  order 
revoking  letters  of  administration  to  him  and  granting  letters  to 
another  requires  the  giving  of  a  bond,  as  such  an  appeal  is  made 
in  a  personal  and  not  a  representative  capacity.  (Estate  of  Mo- 
rales, 160.) 

17.  Appeal  and  Error — Bill  of  Exceptions — Allowance — Necessity 
— Rev.  Stats.  Ariz.  1901,  par.  1586,  Construed. — A  transcript  of 
reporter's  notes  which  has  not  been  allowed  by  the  trial  judge  can- 
not be  considered  as  a  bill  of  exceptions  under  paragraph  1586, 
supra.     (Leatheiwood  v.  Richardson,  163.) 

18.  Same — Statement  of  Facts — Time  for  Filing — Supreme  Court 

Rule  No.  2,  Construed. — A  transcript  of  reporter's  notes  which  was 
not  filed  in  the  district  court  within  the  term  at  which  a  judgment 
was  rendered  and  the  time  within  which  it  might  be  filed  was  not 
extended  by  an  order  of  court  or  judge  as  provided  in  rule  2,  supra, 
cannot  be  considered  as  a  statement  of  facts.  (Leatherwood  v. 
Richardson,  163.) 

19.  Same  Record— Time  for  Filing — Rev.  Stats.  Ariz.  1901,  No.  1582, 

Construed. — Under  the  provisions  of  paragraph  1582,  requiring 
record  of  case  to  be  filed  in  the  supreme  court  within  thirty  days 
after  the  perfection  of  the  record  in  the  district  court,  a  record 
filed  in  the  supreme  court  after  the  expiration  of  thirty  days  will 
not  be  considered.     (Leatherwood  v.  Richardson,  163.) 

20.  Appeal  and  Error — Review — Scope — Assignment  of  Error — Rev. 

Stats.  Ariz.  1901,  Pen.  Code,  sec.  1059,  Cited. — Under  section 
1059,  supra,  it  is  the  duty  of  the  court  to  consider  whether  a  verdict 
is  fatally  defective  in  a  criminal  case  in  that  it  fails  to  find  the 
degree  of  the  crime  of  which  defendant  is  guilty,  notwithstanding 
the  failure  of  the  defendant  to  assign  it  as  error.  (Buffehr  v.  Ter- 
ritory, 165.) 

21.  Appeal  and  Error — Transcript — Filing — Time — Rev.  Stats.  Ariz. 

1901,  pars.  1486  and  1496,  Supreme  Court  Rule,  No.  2,  Con- 

XI  Ariz.— 30 
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strued. — Paragraph  I486,  supra,  permits  the  oral  testimony  given 
in  a  ease  to  be  made  a  part  of  the  record  by  filing  a  transcript  of 
the  court  reporter's  notes,  but  does  not  expressly  prescribe  the  time 
within  which  such  transcript  should  be  filed.  By  rule  of  the  court, 
supra,  it  is  provided  that  the  transcript,  in  order  to  become  a  part 
of  the  record,  must  be  filed  during  the  term  in  which  the  judgment 
is  rendered,  or  within  such  reasonable  time  thereafter  as  shall  be 
allowed  by  the  court  or  judge  thereof.  Paragraph  1496,  supra,  pro- 
vides that  an  appeal  may  be  taken  "during  the  term  of  court  at 
which  final  trial  judgment  or  order  is  rendered"  by  giving  notice 
of  appeal  in  open  court.  Held,  that  the  term  at  which  judgment  is 
rendered  is  the  term  at  which  it  becomes  final  by  the  overruling  of 
the  motion  for  a  new  trial,  and  a  transcript  filed  at  that  term  is 
filed  at  the  proper  time.     (Prescott  National  Bank  v.  Head,  213.) 

22.  Appeal  and   Error — Record— Sufficiency — Review — Evidence. — 

Where  assignments  of  error  are  directed  at  a  ruling  of  the  court, 
excluding  from  evidence  an  order  of  the  probate  court  offered  in 
evidence  by  the  plaintiff,  and  such  instrument  so  rejected  is  not 
brought  before  the  appellate  court  by  the  record,  the  ruling  of  the 
court  may  nevertheless  be  reviewed  where  the  trial  court  by  its  find- 
ings of  fact  set  forth  its  action  with  reference  to  this  offer  of  evidence 
in  sufficient  detail.     (Otero  v.  Otero,  260.) 

23.  Appeal  and  Error — Motion  for  Rehearing — Action  Settled — Mo- 

tion Withdrawn — Court  cannot  Alter  Judgment. — Where  the 
parties  to  an  action,  after  a  motion  for  rehearing  has  been  filed, 
settled  the  case  and  the  motion  is  withdrawn,  the  court  cannot  alter 
the  judgment  formerly  announced.     (Randolph  v.  Lindsay,  269.) 

24.  Appeal  and  Error — Statement  of  Facts — Transcript  of  Record — 

Reporter's  Notes — Certification — Rev.  Stats.  Ariz.  1901,  par* 
1582,  Laws  Ariz.  1907,  Chap.  74,  Construed. — Paragraph  1582, 
supra,  or  the  rules  of  the  court  require  the  transcript  of  the  re- 
porter's notes  to  be  certified  in  order  to  serve  as  a  statement  of 
the  evidence,  although  it  would  not  serve  as  a  bill  of  exceptions. 
Chapter  74,  supra,  requires  the  transcript  of  the  reporter's  notes 
to  be  certified  before  it  can  be  used  as  a  bill  of  exceptions  or  a 
statement  of  the  evidence.  Held,  that  where  an  appeal  was  taken 
prior  to  the  passage  of  chapter  74,  supra,  the  reporter's  tran- 
script, though  not  certified,  is  sufficient  to  enable  the  court  to 
pass  upon  the  questions  raised  by  the  assignments  of  error  which 
relate  to  the  sufficiency  of  the  findings  under  the  evidence  of  the 
case,  and  not  to  the  rulings  of  the  court  upon  the  trial.  (Leather- 
wood  v.  Richardson,  278.) 

25.  Appeal  and  Error — Review — Prejudicial  Error — Instructions. — 

An  instruction  that  the  jury  may  award .  damages  for  injuries 
susceptible  of  definite  proof,  as  well  as  for  those  which  are  not  in 
accordance    with    their    general   knowledge   and    experience,    being 
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erroneous  in  part,  cannot  be  said  to  be  harmless,  as  there  is  no 
means  of  knowing  from  the  verdict  whether  the  jury  did  or  did 
not  allow  anything  for  the  injuries  susceptible  of  definite  proof, 
and  the  instruction  contained  the  only  statement  of  law  with  regard 
to  the  measure  of  compensatory  damages  which  might  be  allowed. 
(Iaegar  v.  Metcalf,  283.) 

26.  Appeal   and   Error — Record— Review — Evidence — Sufficiency. — 

Where  the  abstract  of  record  contains  only  a  small  portion  of  the 
evidence,  the  supreme  court  will  not  consult  the  reporter's  tran- 
script of  evidence  to  supply  the  omission,  and  will  not  consider  an 
objection  that  the  evidence  is  not  sufficient  to  support  some  of  the 
findings  of  fact.     (Donohoe  v.  El  Paso  etc.  R.  R.  Co.,  293.) 

27.  Appeal  and  Error — Record— Transcript — Filing — Premature  Re- 

moval from  Lower  Court — Laws  1907,  chap.  74,  sec.  15,  Con- 
strued.— Section  15,  supra,  provides  that  either  party  may  file  with 
the  clerk  of  the  court  a  statement  of  the  facts  or  a  transcript  of 
the  reporter's  notes,  and  serve  upon  the  opposite  party  or  his 
attorney  of  record  notice  of  the  filing  thereof.  Within  twenty 
days  after  such  service  on  the  opposite  party  or  his  attorney,  or 
within  such  other  time  as  may  be  stipulated  by  the  parties,  the 
party  or  his  attorney  so  served  shall  file  with  the  clerk  a  written 
statement  agreeing  to  the  correctness  of  the  transcript  or  specify- 
ing wherein  it  is  defective,  and  setting  forth  such  amendments  as 
may  be  deemed  necessary,  and  shall  serve  a  copy  of  such  written 
statement  upon  the  party  who  filed  the  transcript.  Provision  is 
made  for  the  party  filing  the  transcript  to  amend  or  correct  the 
same  when  the  opposite  party  files  his  objections  to  the  incorrect- 
ness or  insufficiency,  and  thereupon  it  is  provided  that  the  clerk 
shall  present  the  transcript  to  the  trial  judge,  who  shall  certify 
to  the  amending  of  it  as  it  may  require  and  file,  together  with 
the  written  statement  in  the  record  of  the  case,  within  ten  days 
after  the  same  has  been  presented  to  him.  Where  a  transcript 
was  filed  on  the  3d  of  the  month  and  notice  of  the  filing  was  not 
given  until  the  11th,  and  transcript  was  then  removed  from  the 
clerk's  office  by  the  person  filing  on  the  28th,  certified  by  the  judge 
and  sent  to  the  clerk  of  the  supreme  court,  the  twenty  days  that 
the  transcript  should  remain  with  the  clerk  had  not  expired,  as 
the  twenty  days  should  date,  not  from  the  date  of  the  filing  nor 
from  the  date  of  the  clerk's  notice  of  the  filing,  but  from  the 
date  of  the  serving  of  the  notice  by  the  party  filing  the  tran- 
script, and  said  transcript  having  been  removed  before  the  expira- 
tion of  the  twenty  days  from  that  time  and  filed  in  the  supreme 
court,  it  must  be  stricken  from  the  files.  (City  of  Bisbee  v.  Har- 
grove, 328.) 

28.  Appeal  and  Error — Review. — Error    affecting  coparty  cannot  be 

urged   by  another  coparty.     A  corporation  defendant   in   a   fore-' 
closure  suit  cannot  urge  upon  appeal  that  the  trial  court  erred  in 
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sustaining  demurrers  to  a  petition  of  intervention  by  the  stock- 
holders.    (Copper  Belle  Min.  Co.  y.  Costello,  334.) 

29.  Appeal  and  Error — Review — Scope. — Where,  in  foreclosure  of  a 

mortgage  suit,  there  is  in  the  record  no  application  to  the  trial 
court  to  make  a  sale  in  parcels  rather  than  in  entirety,  nor  any 
ruling  of  the  court  in  that  respect  or  objection  in  the  lower  court 
to  the  method  of  sale,  nor  when  there  is  none  presented  in  the  motion 
for  new  trial,  the  supreme  court  will  not  be  disposed  to  review  the 
action  of  the  trial  court  in  its  determination  of  the  method  of 
sale.     (Copper  Belle  Min.  Co.  ▼.  Costello,  334.) 

30.  Appeal  and  Error — Record — Review — Scope. — Assignment  of  er- 
ror that  the  court  in  excluding  a  document  offered  in  evidence 
will  not  be  considered  where  the  document  is  not  preserved  in  the 
record.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

31.  Appeal  and  Error — Exclusion  of  Evidence—Facts  Otherwise 
Appearing — Harmless  Error. — The  exclusion  of  a  document  offered 
in  evidence  is  harmless  error  where  it  appears  that  other  evidence 
was  subsequently  offered  to  the  same  effect.  (Copper  Belle  Min. 
Co.  v.  Costello,  334.) 

32.  Appeal  and   Error — Review — Scope. — Where   the  action   of   the 

trial  court  in  a  foreclosure  suit  on  first  and  second  mortgages, 
in  holding  that  the  second  cause  of  action  had  been  prematurely 
brought  and  was  not  properly  before  it,  not  having  been  taken  to 
the  supreme  court  for  review  by  plaintiff,  such  action  must  be 
held  to  be  correct.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

33.  Appeal  and  Error — Law  of  the  Case. — Where  the  supreme  court 

of  the  United  States  in  an  appeal  from  a  judgment  dismissing  the 
cause  for  want  of  jurisdiction  of  the  trial  court  over  the  subject 
matter,  which  adjudges  that  the  court  had  jurisdiction,  has  passed 
upon  the  question,  this  is  the  law  of  the  case  on  a  subsequent  trial. 
(Richardson  v.  Ainsa,  359.) 

34.  Appeal   and   Error — Reversal — Rendition   or   Judgment  —  Rev. 

Stats.  Ariz.  1901,  par.  1591,  Construed. — Paragraph  1591,  tupra, 
directly  provides  that  where,  on  a  reversal  of  a  cause,  there  is  no 
matter  of  fact  to  be  ascertained  or  damages  to  be  assessed,  and  the 
matter  to  be  decreed  is  certain,  judgment  will  be  rendered  by  the 
appellate  court.     (Walton  v.  McKinney,  379.) 

35.  Appeal  and  Eebor — Assignments  or  Error — Sufficiency. — Assign- 

ments of  error  that  the  court  erred  in  the  admission  and  rejection 
of  evidence  by  appellant  offered,  duly  excepted  to,  and  in  the  re- 
'  ception  of  evidence  over  his  objection  duly  excepted  to,  because  cer- 
tain of  the  findings  of  the  fact  are  inconsistent  with,  and  not  baaed 
upon,  any  evidence  offered  in  the  trial  of  the  said  action;  Ireeause 
the  findings  of  the  fact  do  not  cover  any  questions  submitted  to  the 
trial  court  by  which  evidence  and  proof  was  offered;  because,  under 
the  findings  of  the  fact  as  made,  the  conclusion  has  been  in  favor 
of  the  contestants  and  against  the  contcatee,  whereas  they  are  made 
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and  entered  in  favor  of  the  contestee  and  against  contestant;  be- 
cause the  evidence  is  insufficient  to  -  sustain  certain  findings  of  the 
fact  as  made;  because  the  evidence,  taken  altogether,  does  not  sus- 
tain the  judgment  rendered;  because  from  the  whole  record  and 
findings  of  the  fact  made  from  evidence  the  judgment  of  the  court 
should  have  been  in  favor  of  the  appellant  and  against  the  appellee, 
whereas  it  was  by  trial  court  rendered  thereon  in  favor  of  the  ap- 
pellee and  against  appellant — are  not  sufficiently  specific  to  be  re* 
viewed  in  the  appellate1  court,  not  complying  with  the  rules  relating 
thereto.     (Hardiker  ▼.  Bice,  401.) 

ASSAULT  AND  BATTERY. 

1.  Assault  and  Battery — Damages — Instructions  to  Jury. — It  was 

error  for  the  court  to  instruct  the  jury,  upon  the  trial  of  an  action 
for  assault  and  battery,  that  in  estimating  damages  they  had 
the  right  to  consider  bodily  and  mental  pain,  loss  of  time,  and 
diminished  capacity  for  labor,  resulting  directly  from  defendant's 
wrongful  acts,  if  the  evidence  shows  the  circumstances  to  exist, 
and  also  "that  it  is  not  necessary  that  the  amount  of  the  damages 
resulting  from  personal  injuries  should  be  proven  by  witnesses,  but 
is  to  be  determined  by  you  from  your  own  general  knowledge  and 
experience";  inasmuch  as  the  quoted  portion  of  the  instructions 
above,  while  applicable  to  the  bodily  and  mental  pain,  was  in- 
applicable to  the  other  elements  of  the  damages  mentioned. 
(Iaegar  v.  Metcalf,  283.) 

2.  Assault  and  Battery — Damages — Exemplary — Complaint — Suffi- 

ciency.— Where  a  complaint  charges  that  while  plaintiff  was  en- 
gaged in  the  performance  of  his  duty  as  cook,  and  without  cause 
or  provocation,  the  defendant  attacked  plaintiff,  and  struck  him 
in  the  eye  with  false  knuckles,  causing  the  loss  of  one  of  the  plain- 
tiff's eyes  and  otherwise  seriously  injuring  him,  there  is  a  sufficient 
charge  of  a  wanton  and  malicious  assault  to  permit  the  jury  to 
award  exemplary  damages,  as  it  is  the  rule  that  one  is  presumed  to 
intend  the  natural  and  probable  consequences  of  his  act.  (Iaegar 
v.  Metcalf,  283.) 

3.  Assault  and    Battery — Self-defense    must   be    Pleaded. — If    a 

defendant  desires  to  set  up  a  defense  of  self-defense  in  an  action  for 
assault  and  battery,  such  justification  must  be  pleaded  as  a  special 
defense,  since  a  general  denial  is  insufficient  to  admit  evidence  or 
to  warrant  the  issue  of  self-defense  being  raised  in  any  way  as  a 
justification  for  the  assault.     (Iaegar  ▼.  Metcalf,  283.) 

ASSAULT  WITH  INTENT  TO  COMMIT  RAPE. 

1*  Assault  with  Intent  to  Commit  Rape — Indictment— Sufficiency. 
Under  the  statutes  of  Arizona,  rape  is  defined  as  "an  aet  of  sexual 
intercourse  accomplished  with  a  female  not  the  wife  of  the  perpetra- 
tor under  either  of"  several  circumstances,  among  them,  "where  she 
resists,  but  her  resistance  is  overcome  by  force  or  violence."    An 
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indictment  for  assault  with  intent  to  commit  rape  charged  defend- 
ant with  making  an  assault  upon  prosecutrix  with  intent  to  commit 
rape  upon  her,  and  without  her  consent,  by  threats,  force  and  vio- 
lence, attempting  to  have  sexual  intercourse  with  her.  Held,  that 
said  indictment  does  not  charge  a  public  offense,  being  defective  in 
failing  to  charge  that  the  intent  was  to  accomplish  the  act  of  sexual 
intercourse  without  prosecutrix's  consent  and  against  her  resistance, 
it  being  entirely  consistent  with  the  allegations  of  the  indictment 
that  the  defendant  may  have  attempted  sexual  intercourse  with  the 
woman  without  gaining  her  consent,  but  without  an  accompanying 
intention  to  press  his  f orce,  threats  or  violence  to  the  point  of  over- 
coming her  active  resistance  or  ever  overcoming  her  dissent.  (D&ggs 
v.  Territory,  446.) 

ASSIGNMENT.    See  Bankruptcy,  2. 

ASSIGNMENTS  OF  ERROR.    See  Appeal  and  Error,  3,  6,  11,  20,  35. 

ATTORNEY.    See  Taxation,  1. 

BANKRUPTCY. 

1.  Bankruptcy — Appeal — Petition  for  Review — Territorial  Courts 

— Jurisdiction — Bankruptcy  Act  July  1, 1898,  chap.  541, 30  Stat., 
sues.  24b  and  25a  (U.  S.  Coup.  Stats.  1901,  p.  3432),  Construed. — 
Section  25a  confers  jurisdiction  upon  the  supreme  court  of  the  ter- 
ritories in  appeals  as  in  equity  case  of  bankruptcy  proceedings  in 
the  following  cases:  From  a  judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt ;  from  a  judgment  granting  or  deny- 
ing a  discharge;  and  from  a  judgment  allowing  or  rejecting  a  debt 
or  claim  of  $500  or  over.  Section  24b,  supra,  provides  that  the 
several  circuit  courts  of  appeals  shall  have  jurisdiction  in  equity, 
either  interlocutory  or  final,  to  superintend  and  revise  in  matters  of 
law  the  proceedings  of  several  inferior  courts  of  bankruptcy  within 
their  jurisdiction.  Held,  that  the  supreme  court  of  the  territory  has 
no  jurisdiction  to  hear  an  appeal  from  an  order  of  the  district  court 
denying  the  right  of  petitioners  to  intervene,  and  denying  the  ap- 
plication to  set  aside  the  adjudication  in  bankruptcy,  as  it  does  not 
follow  within  any  of  the  cases  embraced  in  section  25a,  and  neither 
has  the  jurisdiction  to  hear  the  petition  in  review,  as  under  section 
24b,  supra,  said  petition  in  review  should  be  addressed  to  the  proper 
circuit  court  of  appeals.  (In  re  Bankruptcy  American  Copper  Co., 
36.) 

2.  Bankruptcy  —  Foreign  —  Assignment  —  Conveyance  —  Acknowl- 
1  edgment — Defkctive. — An  assignment  by  a  bankrupt  in  a  foreign 

bankruptcy  proceeding,  even  though  made  voluntarily,  does  not 
operate  to  convey  real  estate,  situated  in  Arizona,  where  the  assign- 
ment is  not  acknowledged  as  provided  by  the  laws  of  Arizona. 
(Maconchy  v.  Delehanty,  366.) 
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3.  Bankruptcy — Informal   Compositions  —  Preferences  —  Nor  Void 

Between  Parties. — The  bankruptcy  law  does  not  provide  that 
compositions,  though  informal,  or  preferences,  shall  be  void  as 
between  the  parties.     (In  re  Black  Diamond  Cop.  Min.  Co.,  415.) 

4.  Bankruptcy — Secured    Obligations — Presumptions. — Where,    dur- 

ing proceedings  in  bankruptcy,  the  bankrupt  corporation  gave  cer- 
tain claims,  and  the  referee  thereafter  disallowed  these  claims  on 
the  ground  that  they  had  been  settled,  the  obligations  having  been 
before  the  trial  court  but  not  the  appellate,  it  will  be  presumed 
that  these  obligations  were  of  such  character  as  to  support  the 
court's  order  affirming  the  action  of  the  referee.  (In  re  Black 
Diamond  Cop.  Min.  Co.,  415.) 

5.  Bankruptcy  —  Provable   Claims  —  Act   Cong.,   July   1,   1898,   c. 

541,  par.  63,  30  Stats.  562  (U.  S.  Comp.  Stats.  1901,  p.  3447), 
Construed. — The  bankruptcy  act,  supra,  provides  that  the  debts 
of  a  bankrupt  which  may  be  allowed  against  his  estate  are  a  fixed 
liability  as  evidenced  by  a  judgment  or  an  instrument  in  writing, 
absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,  and  hence  bonds  given  by  a  bankrupt  corporation,  after  the 
filing  of  a  petition  in  bankruptcy  against  it,  to  take  up  an  old 
indebtedness,  being  a  new  obligation  arising  after  the  filing  of 
the  petition,  are  not  provable  claims  in  that  proceeding.  (In  re 
Black  Diamond  Cop.  Min.  Co.,  415.) 

See  Probate  Court,  2. 
BIGAMY.    See  Criminal  Law,  2. 
BILL  OP  EXCEPTIONS.    See  Appeal  and  Error,  11,  17. 

BILLS  AND  NOTES. 

1.  Bills  and  Notes. — Note  payable  to  maker  indorsed  and  delivered 

to  indorsee  is  valid.  A  note  made  payable  to  order  of  maker  when 
indorsed  and  delivered  to  the  indorsee  becomes  a  valid  note.  (Sher- 
man v.  Goodwin,  141.) 

2.  Bills    and    Notes — Consideration — Pre-existing    Indebtedness — 

Additional — Sufficiency. — Where  defendants,  a  commercial  firm, 
being  indebted  to  plaintiff,  executed  notes  to  plaintiff  for  covering 
such  indebtedness,  it  being  agreed  that  defendants  should  be  al- 
'  lowed  to  continue  in  business  and  dispose  of  their  stock  to  pay 
other  creditors,  and  that  plaintiff  should  furnish  them  additional 
goods,  such  notes  were  based  upon  a  valuable  consideration.  (Rich- 
ardson v.  Wren,  395.) 

BOND.     See  Appeal  and  Error,  16;  Injunction,  1;  Injunction  Bonds,  1; 
Officers,  1-5;  Principal  and  Surety)  1,  4;  Sheriff,  1. 


CERTIFICATE.    See  Acknowledgment,  L 
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CERTIORARI. 

1.  Ceetioraju-t-Scop*— Jurisdiction — Eminent   Domain — Rev.    Stats. 

Ariz.  1901,  pae.  2453,  Construed. — Where,  under  paragraph  2453, 
authorizing  an  order  granting  the  immediate  possession  of  property 
•ought  to  be  condemned  upon  the  making  of  a  deposit  in  the 
court  or  the  giving  of  a  bond,  such  an  order  was  made,  which 
order  was  attacked  as  unconstitutional,  certiorari  is  the  proper  pro- 
ceeding to  have  such  order  reviewed.  (De  Hansen  v.  District  Court, 
379.) 

2.  Certiorari — Public  Officers — Judicial  and  Executive  Functions 

— Rev.  Stats.  Ariz.  1901,  pars.  432  and  979,  Construed. — Under 
paragraph  432,  supra,  providing  for  the  issuance  of  writ  of  cer- 
tiorari where  any  inferior  tribunal  or  board  exercising  judicial  func- 
tions has  exceeded  its  jurisdiction,  and  paragraph  979,  providing  that 
the  contract  for  public  printing  shall  be  made  with  the  best  re- 
sponsible bidder,  the  functions  exercised  by  a  board  of  super- 
visors in  letting  a  contract  for  printing  is  not  a  judicial  one,, 
and  certiorari  will  not  lie  to  review  the  action  of  the  board.  (Ham- 
mer v.  Smith,  420.) 

CHINESE.    See  Aliens,  1,  Z,  3,  4,  5. 

CLAIMS.    See  Bankruptcy,  5;  Mines  and  Minerals,  5. 

COLLATERAL  ATTACK.    See  Administrators,  2. 

COMPLAINT.  See  Action,  1;  Aetion  for  Wrongful  Death,  1;  Dam- 
ages, 4;  Insurance,  4;  Mines  and  Minerals,  3,  5;  Officers,  2;. 
Sheriff,  1;  Trover  and  Conversion. 

CONCEAL.    See  Words  and  Phrases. 

CONSIDERATION.    See  Accord  and  Satisfaction,  2,  3;  Bankruptcy,  2. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  Law  —  General  and  Special  Laws  —  Taxation — 

Laws  1903,  Act  No.  92,  Construed  and  Held  Constitutional. — 
Act  No.  92,  supra,  providing  for  the  remission  of  all  taxes  de- 
linquent prior  to  the  year  1888  and  imposing  interest  on  de- 
linquent taxes  from  January  1,  1901,  only,  is  not  objectionable  as 
a  special  law  coming  within  the  inhibition  of  the  Harrison  act, 
both  provisions  thereof  being  general  in  character.  (Territory  v. 
Gaines,  270.) 

2.  Same — Same — Same — Same. — The  requirement  of  Act  No.  92,  supra, 

that  if  on  the  first  day  of  January,  1904,  any  of  the  taxes 
covered  by  the  provisions  of  the  act  shall  remain  delinquent,  the 
tax  collector  shall  proceed  to  enforce  the  payment  thereof,  to- 
gether with  certain  penalties  and  costs  by  suit,  is  general  in  its 
application,  and  does  not   contravene   that  provision   of   Harrison 
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.  act  which  prohibits  the  enactment  of  the  special  clause.     (Terri- 
tory ▼.  Gaines,  270.) 

3.  Constitutional    Law  —  Legislative    Power — Delegation  —  Bulk 

Against — Applicable  Both  to  Territorial  and  State  Legisla- 
tures.— There  is  no  distinction  between  the  legislature  of  a  ter- 
ritory and  that  of  a  state  in  regard  to  the  power  delegating  legis- 
lative power  to  the  people,  neither  one  having  such  power  in  the 
absence  of  express  constitutional  provision  therefor.  (Thalheimer 
v.  Board  of  Supervisors,  430.) 

4.  Same — Intoxicating   Liquors — Local  Option — Rev.    Stats.   Ariz. 

1901,  title  43,  Construed.— Title  43,  supra,  provides  that  upon  a 
petition  being  filed  with  the  board  of  supervisors,  signed  by  a 
certain  number  of  voters,  an  election  shall  be  ordered  at  which 
those  in  favor  of  the  prohibition  of  the  sale  of  intoxicating  liquors 
within  the  proposed  limits  shall  vote  "for  prohibition"  and  those 
who  oppose  it  "against  prohibition/'  and  if  a  two-thirds  major- 
ity of  the  votes  cast  favor  prohibition,  the  board  of  supervisors 
shall  make  an  order  declaring  the  result  and  absolutely  prohibit- 
ing the  sale  of  intoxicating  liquors  within  the  prescribed  limits. 
Held,  that  such  submission  of  the  question  to  popular  vote  does 
not  constitute  a  delegation  of  the  legislative  power.  (Thalheimer 
v.  Board  of  Supervisors,  430.) 

6.  Same — Sake — Same — Same. — The  fact  that  title  43,  supra,  fixes 
no  date  for  the  election,  and  provides  for  no  action  under  it  un- 
til a  petition  shall  be  filed  with  the  board  of  supervisors,  does 
not  render  the  act  invalid  as  a  delegation  of  the  legislative  power, 
inasmuch  as  the  law  was  complete  when  passed  and  approved,  and 
only  needed  the  happening  of  certain  contingencies  to  cause  it 
to  be  applied.     (Thalheimer  v.  Board  of  Supervisors,  430.) 

6\  Same — Same — Sams — Same. — The  fact  that  the  board  of  super- 
visors are  authorized  to  canvass  the  votes,  and  if  two-thirds  are 
found  to  be  in  favor  of  prohibition  to  make  an  order  declaring 
the  result,  and  absolutely  prohibiting  the  sale  of  intoxicating  li- 
quors within  the  prescribed  limits,  does  not  render  the  act  in- 
valid as  a  delegation  of  power  to  the  board  of  supervisors  to 
prohibit  the  sale,  since  in*  canvassing  the  votes  and  making  the 
order  the  board  merely  acts  as  the  agent  of  the  legislature  in 
ascertaining  the  happening  of  certain  conditions  and  declaring  the 
event  upon  which  the  expressed  will  of  the  legislature  was  to 
take  effect.     (Thalheimer  v.  Board  of  Supervisors,  430.) 

CONSTRUCTION.    See  Pleading,  10;   Statutes,  1;  Statutes  of  limi- 
tation. 

CONTRACTS. 

1.  Contracts  —  Sales  — Breach  —  Vendor's  Remedies  —  Damages— 
Measure. — Where  a  vendor  sells  certain  property  to  a  vendee  at  a 
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fixed  price,  and  agrees  to  accept  in  payment  steers  to  be  valued 
according  to  age,  and  said  contract  is  amended  so  that  the  vendor 
is  to  accept  four  hundred  she-cattle  in  payment  of  said  fixed  price, 
irrespective  of  their  value  per  head,  and  the  vendee  fails  to  deliver 
said  she-cattle,  the  venddr  is  entitled  to  recover  the  amount  of  said 
fixed  price  as  a  money  demand,  the  measure  of  his  damages  being 
the  price  fixed  in  the  contract  and  not  the  value  of  the  she-cattle 
at  the  time  and  place  of  delivery.     (Porter  v.  Brown,  153.) 

2.  Contracts — Construction  —  Two    Instruments     Construed     To- 

gether,— Where  an  agreement  for  the  sale  of  mining  claims  pro- 
vides that  in  consideration  thereof  the  purchaser  should  execute 
notes  secured  by  mortgage  on  the  claims  and  deliver  shares  of  its 
stock,  and  subsequently  the  agreement  was  amended  by  further 
stipulation  that  a  cash  payment  was  accepted,  and  the  notes  and 
mortgage  taken  and  the  deed  executed  on  the  understanding  that 
the  purchaser  should  furnish  one  of  the  sellers  continuous  employ- 
ment at  the  mines,  and  to  furnish  certain  specified  work,  the  agree- 
ment and  amendment  thereof  must  be  read  as  constituting  an 
entire  contract,  and  the  amendment  was  not  invalid  for  lack  of  con- 
sideration because  the  consideration  for  the  sale  was  the  notes,  mort- 
gage and  stock  for  which  the  owners  were  obligated  by  the  original 
agreement  to  convey  the  claims,  on  the  principle  that  the  doing 
of  an  act  which  the  promisee  has  already  bound  himself  to  perform 
is  not  a  valid  consideration.  (Mallory  v.  Qlobe-Boston  Cop.  Min. 
Co.,  296.) 

3.  8a me — Rescission — Condition  Precedent — Restoration  of  Consid- 

eration.— Where  the  consideration  for  the  sale  of  mining  property 
was  a  cash  payment  of  certain  notes  secured  by  mortgage  and  the 
delivery  of  certain  shares  of  stock  by  the  purchasing  company,  an 
action  for  the  rescission  of  the  sale  must  fail  where  plaintiff  ten- 
dered only  the  notes,  mortgage  and  stock  without  cash  payment  or 
interest  paid  on  the  notes.  (Mallory  v.  Globe-Boston  Cop.  Min. 
Co.,  296.) 

See  Insurance,  1,  2;  Mines  and  Minerals,  4;  Principal  and  Surety, 
1,  4;  Specific  Performance,  4;  Vendor  and  Purchaser,  1. 

CORPORATIONS. 

1.  Corporations — Agents — Appointment — Dissolution —  Rev.  Stats. 
Ariz.  1887,  title  12,  Rev.  Stats.  1901,  title  13,  secs.  23-176, 
Laws  1903,  No.  82,  Construed. — The  general  law  of  corporations, 
title  12,  of  1887,  supra,  did  not  provide  for  the  appointment  of  an 
agent  for  corporations  thereunder.  The  Laws  of  1901,  title  13, 
supra,  provided  that  all  corporations  organized  thereunder  should 
appoint  a  resident  agent,  but  provided  no  penalty  for  noncompli- 
ance, and  exempted  all  corporations  theTetofore  organized  from  com- 
pliance unless  they  elected  to  come  within  its  provisions.  Act  No. 
82,  supra,  provided  that  whenever  any  corporation  heretofore  or  here- 


Corporations.  475 


CORPORATIONS   (Continued). 

after  organized  or  incorporated  shall  fail  to  appoint  a  bona  fide 
agent  of  this  territory,  tbat  certain  persons  shall  be  authorized  to 
institute  proceedings  for  the  dissolution  of  the  corporation.  Held, 
that  Act  No.  82  did  not  apply  to  any  corporations  except  those 
organized  under  the  act  of  1901,  or  such  corporations  previously  or- 
ganized as  have  elected  to  come  in  under  the  provisions  of  such  act. 
(Rillito  Canal  Co.  v.  Schmidt,  49.) 

2.  Corporations   —  Mortgage  —  Foreclosure  —  Accounting  — When 

Properly  Denied. — In  an  action  to  foreclose  a  mortgage  given 
to  secure  funds  advanced  to  a  corporation  for  the  purpose  of  en- 
abling it  to  purchase  a  portion  of  its  own  stock  from  one  of  its 
stockholders,  said  stockholder  having  been  made  a  party  defend 
ant,  an  application  by  the  company  for  an  accounting  between  said 
stockholder  and  itself,  and  for  a  reference  to  determine  what  re- 
covery should  be  had  by  the  company  against  the  stockholder  on 
account  of  any  judgment  that  might  be  rendered  in  favor  of  the 
mortgagee  against  the  company,  was  properly  denied,  as  the  facts 
sought  to  be  thus  proved  would  have  afforded  no  defense  on  the 
note  and  mortgage  as  against  the  mortgagee,  and  were  not  within 
the  issues  in  the  action.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

3.  Corporations  —  Dissolution  —  Agent  —  Failure     to     Appoint — 

Ground — When— Laws  of  Ariz.  1903,  Act  No.  82,  Construed. — 
Under  Act  No.  82,  supra,  providing  "That  whenever  any  cor- 
poration .  .  .  shall  fail  to  appoint  a  bona  fide  agent  .  .  .  then 
•  .  .  any  resident  .  .  .  may  bring,  prosecute  and  maintain  .  .  . 
in  his  own  name  an  action  in  any  court  of  record  ...  to  have 
and  procure  a  judicial  dissolution  and  disincorporation ;  .  •  .  and 
whenever  it  is  made  to  appear  to  any  court  by  petition  or  com- 
plaint .  .  .  that  .  .  .  the  above-named  .  .  .  situation  or  condition 
exists,  .  .  .  such  court  shall  forthwith  order  or  cite  such  corpora- 
tion to  appear  before  it  .  •  •  and  if,  upon  hearing  of  (or)  trial,  it 
be  made  to  appear  that  .  .  .  said  .  .  .  condition  or  situation  .  .  . 
exists,  such  court  shall  thereupon  dissolve  and  disincorporate  such 
corporation,"  etc.,  the  court  only  has  authority  to  dissolve  a  cor- 
poration where  there  is  no  agent  at  time  of  hearing,  and  where 
a  corporation  has  an  agent  at  the  time  of  hearing,  it  may  not  be 
dissolved,  even  though  it  had  no  agent  at  the  time  of  the  filing 
of  the  petition  for  dissolution.     (Flowing  Wells  Co.  v.  Culin,  425.) 

4.  Corporations — Powers — Mortgage. — In    the    absence    of    any    re- 

strictive provision  either  in  the  charter  or  in  the  laws  of  the  state 
under  which  it  is  organized,  a  mining  corporation  is  not  prohibited 
from  executing  a  note  or  mortgage  by  reason  of  the  fact  that  the 
charter  itself  does  not  expressly  authorize  such  an  act.  It  is  a 
necessary  power  that  exists  by  implication  of  law  and  as  incident 
to  its  right  to  incur  any  indebtedness.  (Copper  Belle  Min.  Co.  v. 
Costello,  334.) 
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5.  Corporations — Purchasing  Own  Stock. — Where  there  is  no  statu- 
tory liability  on  the  stock,  a  solvent  corporation  may  in  good  faith 
purchase  its  own  stocky  subject  to  the  right  of  creditors  upon  a 
showing  that  they  have  been  injured  thereby.  (Copper  Belle  Min. 
Co.  ▼.  Costello,  334.) 

6w  Sams — Same. — A  purchase  by  a  mining  company  of  its  own  stock 
is  valid,  as  against  the  corporation,  where  it  is  done  at  the  dis- 
cretion  of  the  officers  in  good  faith  and  in  the  exercise  of  their 
control  of  the  affairs  of  the  company  for  the  purpose  of  getting 
rid  of  a  superintendent,  the  owner  of  a  small  amount  of  stock, 
whose  management  of  the  company  was  believed  to  be  injurious; 
.and  at  the  time  of  the  purchase  there  is  no  evidence  that  the  com- 
pany was  insolvent  or  that  any  of  the  officers  or  directors  of  the 
company,  or  any  of  its  stockholders,  had  reason  so  to  believe  or  that 
the  one  advancing  money  to  help  purchase  stock  had  any  knowledge 
on  the  subject.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

7.  Same — Sams. — In  the  absence  of  any  statute  prohibiting  the  pur- 

chase by  a  company  of  its  own  stock,  such  purchase  is  a  trans- 
action not  per  ee  void ;  but  its  validity  depends  on  the  circumstances 
of  the  case.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

8.  Sams — Same. — Where  there  is  no  proof  of  any  loss  or  injury  to 

nonassenting  stockholders  because  of  the  purchase  by  a  mining  com- 
pany of  its  own  stock,  such  purchase  is  valid.  (Copper  Belle  Min. 
Co.  v.  Costello,  334.) 

9.  Corporations — Board  of  Directors — Powers — Execution  of 
Mortgage. — Inasmuch  as  a  corporation  may,  in  the  absence  of  any 
statutory  requirement  for  the  assent  of  stockholders,  under  authority 
of  its  board  of  directors,  authorize  the  execution  of  a  note  and 
mortgage  as  a  part  of  the  business  incident  to  the  corporation 
and  properly  carried  on  by  the  -directors,  the  fact  that  notice  of  a 
special  stockholders'  meeting  at  which  the  directors  were  authorized 
to  execute  a  mortgage  may  have  been  insufficient  in  not  setting 
forth  the  purpose  of  the  meeting  would  not  render  the  mortgage 
invalid,  where  the  execution  of  the  mortgage  was  duly  authorized 
by  the  directors'  meeting.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

10.  Same  —  Foreclosure  —  Mortgage  —  Defenses  —  Against     Whom 

Available. — That  the  stockholder  did  not  transfer  his  stock,  and 
could  not  transfer  it  by  reason  of  a  pooling  agreement  under  which 
the  stock  was  held  in  escrow  for  a  certain  length  of  time  after 
the  giving  of  said  mortgage,  is  no  defense  as  against  the  mortgagee, 
in  a  foreclosure  suit  on  the  note  and  mortgage  executed  by  a  cor- 
poration to  procure  funds  to  make  a  cash  purchase  of  said  stock- 
holder's stock  and  in  settlement  with  him.  (Copper  Belle  Min.  Co. 
v.  Costello,  334.) 

11.  Same — Mortgage— Debts  Secured— Mining  Claims — Assessment 
Work. — A  mortgage  of  certain  mining  claims  provided  that  the 
mortgagor  should  perform  the  annual  assessment  work,  and,   on 
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failure  to  do  so,  the  mortgagee  might,  if  he  considered  it  necessary, 
perform  such  assessment  work,  the  expenditure  therefor  to  be  a 
further  lien  on  the  claims.  The  mortgagor  performed  a  large 
amount  of  work  on  one  of  the  claims.  Held,  that  the  mortgagee 
was  within  his  rights  in  performing  assessment  work  on  such  claims 
as  the  mortgagor  omitted  to  do  work  upon,  and  he  was  not 
obliged  to  accept  the  work  done  on  one  claim  as  done  for  the 
benefit  of  all,  and  thereby  risk  the  chance  of  an  adverse  determina- 
tion of  the  question  as  to  the  sufficiency  of  such  work  for  all  the 
claims.     (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

See  Acknowledgment,  1;  Monopolies,  4. 

COSTS. 

1.  .Costs — Security — Failure  to  Give — Dismissal— Motion — Verifica- 

tion— Rev.  Stats.  Ariz.  1901,  pas.  1551. — Under  paragraph  1551, 
supra,  providing  that  on  a  motion  of  defendant,  supported  by  affi- 
davit, the  court  shall  rule  nonresident  plaintiff  to  give  security  for 
costs,  and  if  he  fails  so  to  do  within  ten  days  the  case  shall  stand 
dismissed,  a  written  motion  to  dismiss  for  failure  of  nonresident 
plaintiff  to  comply  with  the  order  to  give  security  for  costs  need 
not  be  verified.     (Union  Iron  Works  v.  Vekol  Min.  &  Mill.  Co.,  47.) 

2.  Costs — Cost  Bill — Time  for  Filing — Judgment: — Date  of — Rev. 

Stats.  Ariz.  1901,  par.  1557,  Construed. — Paragraph  1557,  supra, 
provides  that  the  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  costs,  shall  file  a  statement  of  his  costs  within  ten  days 
next  after  judgment.  Held,  that  a  cost  bill  filed  within  ten  days 
from  the  time  when  it  was  ordered  and  entered  on  the  minutes  was 
not  filed  within  ten  days  after  judgment,  the  date  of  judgment  being 
the  date  of  ordering,  and  not  the  date  of  signing  by  the  judge,  es- 
pecially in  view  of  the  fact  that  our  statutes  do  not  require  that  the 
judgment  of  the  court  shall  be  signed  by  the  judge.  (Kinney  v. 
New  Vulture  Min.  Co.,  66.) 

COURTS. 

1.  Courts  —  Supreme  Court  —  Jurisdiction  —  Mandamus  —  Venue — 
Rev.  Stats.  Ariz.  1901,  par.  1294,  subd.  16,  Construed. — Para- 
graph 1294,  subdivision  16,  supra,  which  provides  that  suit  against 
public  officers  must  be  brought  in  the  county  in  which  defendant 
holds  office,  refers  to  the  venue  of  cases  in  the  district  court  and 
does  not  apply  to  a  mandamus  proceeding  in  the  supreme  court,  which 
being  an  original  proceeding  in  the  supreme  court,  the  geographical 
limits  of  the  jurisdiction  are  not  those  of  the  county,  but  of  the 
entire  territory.     (Territory  v.  Gaines,  270.) 

CRIMINAL  LAW. 

1.  Criminal  Law— Evidence — Accused  as  Witness — Credibility — 
Charge  to  Jury. — It  is  not  error  for  the  court  to  charge  the  jury 
in  a  criminal  case,  where  the  accused  has  testified  in  his  own  be- 
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half,  that  "in  determining  the  credit  to  be  given  his  testimony 
you  may  consider  the  very  great  interest  he  must  have  and  feel 
in  the  result  of  this  case/'  where  the  instruction  in  no  wise  adverts 
to  the  nature  or  extent  of  the  testimony  given  by  the  accused  or 
comments  thereupon.     (Prior  v.  Territory,  169.) 

2.  Criminal  Law — Bigamy — Statutory  Provisions — Rendered  Nuoa- 
tory  by  Act  of  Congress — Rev.  Stats.  Ariz.  1901,  Penal  Code, 
sec.  246,  Inoperative. — Congress  having  de-fined  and  provided  for 
the  punishment  of  bigamy  in  the  territories,  section  246,  supra,  was 
thereby  deprived  of  any  force  or  effect.  (Territory  v.  Alexander, 
172.) 

t.  Criminal  Law — Trial — Argument  of  Counsel. — Where,  in  a  pros- 
ecution for  selling  whisky  to  Indians,  the  prosecuting  attorney  in 
his  argument  to  the  jury  said,  "This  alcohol  was  there  and  used 
as  a  mixture  for  the  purpose  of  selling  to  these  Indians,"  and  in 
answer  to  objection  by  defendant's  counsel  to  such  statements 
further  said,  "I  am  arguing  what  he  did  do  ...  he  mixed  it  up 
in  a  decoction,  and  sold  it  to  the  Indians/'  these  remarks  of  the 
prosecuting  attorney  did  not  constitute  reversible  error,  the  court 
having  instructed  the  jury  that  sale  of  alcohol  would  not  sustain 
the  charge  of  having  sold  whisky,  for  which  accused  was  being 
tried.     (Bruchman  v.  United  States,  178.) 

4.  Criminal  Law — Fraudulent  Claims  Against  the  County — In- 
dictment— Evidence. — Where  an  indictment  for  the  prosecution 
charges  defendant  with  presenting  a  certain  false  and  fraudulent 
claim  in  an  account,  which  account  is  set  forth  in  full  in  the  indict- 
ment, and  sets  forth  one  particular  item  as  fraudulent,  testimony 
as  to  the  fraudulent  character  of  other  items  of  the  account  was 
properly  admissible  as  bearing  upon  the  intent  and  good  faith  of 
the  defendant.     (Thomas  v.  Territory,  184.) 

See  Evidence,  2. 

CRIMINAL  PROCESS. 

1.  Criminal  Process— Fees — Rev.  Stats.  1901,  par,  2000. — Where  pay- 
ment has  been  made  of  fees  under  authority  of  decided  cases,  pro- 
tection should  be  awarded  on  the  ground  that  such  payments  were 
made  under  authority  of  such  expressions  and  not  without  warrant 
of  law.     (Coconino  Co.  v.  Board  of  Supervisors,  198.) 

DAMAGES. 

1.  Damages  —  How  Assessed  —  Basis  —  Personal  Injuries. — The 
general  rule  as  to  the  award  of  damages  for  personal  injuries  is 
as  follows:  Where,  from  the  nature  of  the  damages,  these  are  not 
susceptible  of  definite  proof,  they  must  be  left  to  the  sound  judg- 
ment and  discretion  of  the  jury;  but  where  the  damages  from 
their  nature  are  susceptible  of  definite  proof,  the  jury  is  restricted 
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to  such  proof  in  ascertaining  the  amount  thereof.  (Iaegar  v.  Met- 
calf,  283.) 

2.  Same — Same — Same. — In  a  broad  sense,  it  is  never  true  that  a  jury 

may  estimate  damages  without  regard  to  the  evidence.  Even  where 
the  jury  is  permitted  to  exercise  judgment  and  discretion  as  to 
the  amount,  such  judgment  and  discretion  must  be  based  upon 
facts  and  circumstances  proven  in  the  case.  (Iaegar  v.  Metcalf, 
283.) 

3.  Damages — Exemplary — Grounds. — At  common  law,  what  are  called 

exemplary,  punitive  or  vindictive  damages,  where  the  injury  has 
been  wanton,  malicious,  gross  or  outrageous,  may  be  awarded  by 
the  jury.     (Iaegar  v.  Metcalf,  283.) 

4.  Same  —  Same  —  Pleading  —  Complaint  —  Sufficiency. — The    facts 

which  would  justify  an  award  of  exemplary  damages  must  be 
pleaded  in  the  complaint,  either  expressly  or  by  necessary  implica- 
tion, and  averment  of  actual  damages,  without  charging  that  the 
injury  was  wanton,  malicious,  gross  or  outrageous,  is  an  insufficient 
pleading  to  sustain  an  award  of  exemplary  damages.  (Iaegar  v. 
Metcalf,  283.) 

See  Action  for  Wrongful  Death,  3,  4;  Assault  and  Battery,  1,  2; 
Contract,  1;  Specific  Performance,  1. 

DEEDS. 

1.  Deed — Covenants — Implication — Rev.    Stats.    1901,    par,    728. — 

Under  paragraph  728,  supra,  any  conveyance  of  fee  simple  title  to 
land  in  which  the  use  of  the  words  "grant"  or  "convey"  is  made  im- 
pliedly contains  certain  covenants  of  warranty — among  these  that 
the  estate  granted  is  at  the  time  free  from  encumbrance.  (Sher- 
man v.  Goodwin,  141.) 

2.  Deeds — Foreign — Conveyance. — Comity    will    not    prevail    to    the 

extent  of  giving  effect  to  a  foreign  statutory  conveyance  of  real 
estate.     (Maconchy  v.  Delehanty,  366.) 

DEPENDANTS.     See  Parties,  1. 

DEFENSE.     See  Accord  and  Satisfaction,  1;   Specific  Performance,  5. 

DEMUBBEB.     See  Action  for  Wrongful  Death,  1;  Pleading,  2;  Trover 
and  Conversion. 

EJECTMENT.    See  Estoppel,  1. 

EMBEZZLEMENT. 

1.  Embezzlement — Public  Officer — Ownership  of  Property — Indict- 
ment— Sufficiency — Bev.  Stats.  Ariz.  1901,  Penal  Code,  sec. 
458. — An  indictment  under  section  458,  supra y  charging  defendant, 
a  deputy  sheriff,  with  embezzling  money  received  by  him  as  such 
deputy  sheriff,  properly  alleges  such  money  to  be  personal  property 
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of  the  sheriff,  even  though  it  be  conceded  that  the  money  when  col- 
lected by  defendant  became  public  money;  the  fact  that  in  alleging 
the  fiduciary  capacity  in  which  the  money  was  received  it  is  disclosed 
that  the  sheriff's  ownership  was  a  qualified  one,  in  no  way  misled  or 
prejudiced  the  defendant.     (Bias  v.  Territory,  175.) 

2.  Same — Indictment — Sufficiency. — An  indictment  charging  a  deputy 
sheriff  with  embezzlement  is  sufficiently  certain  where  it  recites  the 
election  and  qualification  of  the  sheriff  and  qualification  of  the  de- 
fendant as  his  deputy,  and  that,  he  was  such  deputy  at  the  time  he 
received  and  embezzled  the  money.     (Sias  v.  Territory,  175.) 

EMINENT  DOMAIN. 

1.  Eminent  Domain — Compensation   not   Required   Before    Taking 

up  Adequately  Provided  for. — While  it  is  essential  in  eminent 
domain  condemnation  proceedings  that  compensation  shall  be  ade- 
quately provided  for  before  a  taking,  there  is  no  constitutional 
requirement  that  a  payment  of  compensation  for  property  taken 
under  the  rights  of  eminent  domain  must  be  made  at  the  time  of, 
or  prior  to,  the  taking.     (De  Hansen  v.  District  Court,  379.) 

2.  Same — Rev.    Stats.    Ariz.    1901,    par.    2453,    Held    Unconstitu- 

tional— United  States  Constitution,  Fifth  Amendment,  Con- 
strued.— Paragraph  2453,  supra,  provides  that  at  any  time  after 
filing  a  complaint  to  condemn  real  estate  plaintiff  may  make  ap- 
plication for  an  order  to  take  immediate  possession  of  the 
property  sought  to  be  condemned;  that  thereupon  the  court  shall 
hear  testimony  as  to  the  probable  damages  to  the  owner,  and  may 
direct  that  "on  the  deposit  of  such  sums  of  money  as  the  court 
or  judge  may  direct,  or  the  execution  of  such  undertaking  for  the 
payment  thereof  upon  the  final  judgment  of  the  action  as  shall 
be  approved  by  such  court  or  judge,  the  plaintiff  shall  have 
the  possession  and  full  use  of  the  parcels  of  land  as  described  in 
such  order  for  all  purposes  as  herein  specified,  and  that  all  moneys 
paid  in  shall  be  held  by  the  clerk  subject  to  the  judgment  upon 
the  trial  of  the  action  in  regular  course.  Held,  that  such  statute 
contemplates  by  its  terms  no  protection  for  the  property  owner 
for  payment  upon  any  other  final  judgment  than  a  final  judgment 
of  condemnation  fixing  the  amount  of  damages,  and  contemplates 
no  compensation  for  the  owner  in  ease  the  land  should  not  ulti- 
mately be  condemned,  and  inasmuch  as  the  owner  of  the  property 
who  has  been  deprived  of  immediate  possession  pending  condemna- 
tion proceedings  is  entitled,  in  the  event  of  abandonment  or  failure 
of  the  proceedings,  to  compensation  based  on  the  rental  value  of 
the  property,  though  no  act  of  injury  was  done  thereto,  is  there- 
fore unconstitutional  as  authorizing  the  taking  of  private  property 
for  public  uses  without  just  compensation.  (De  Hansen  v.  District 
Court,  379.) 

See  Practice,  I. 
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EQUITY.    See  Judgment,  4. 

ESTOPPEL. 

1.  Estoppel — Laches — Ejectment— Trespass. — Where  a  homesteader 
knows  of  a  public  right  of  way  and  grade  across  his  entry  and  that 
the  railroad  company  was  constructing  their  road,  remains  inac- 
tive, and  permits  it  to  go  on  and  complete  the  same,  and,  after  the 
completion  thereof,  to  operate  it  for  three  years,  he  is  estopped  from 
maintaining  either  ejectment  or  trespass.  (Donohoe  v.  El  Paso  etc. 
R.  R.  Co.,  293.) 

See  Mortgages,  1. 

EVIDENCE. 

1.  Evidence — Witness — Credibility. — An  instruction  that  "If  you  be- 

lieve that  any  witness  has  willfully  sworn  falsely  to  any  material 
fact,  .  .  .  then  you  have  the  right  to  wholly  disregard  his  testi- 
mony, except  in  so  far  as  his  statements  may  be  corroborated  by 
other  credible  evidence  in  the  case,"  was  not  error.  (Prior  v.  Terri- 
tory, 169.) 

2.  Evidence — Criminal  Law — Reasonable  Doubt — Charge  to  Jury. — 

In  a  criminal  case  the  court  properly  refused  to  charge  the  jury, 
"If  the  evidence  in  this  case  leaves  in  the  mind  of  the  jury  any 
doubt  as  to  the  guilt  of  the  defendant,"  it  was  their  duty  to  acquit. 
(Prior  v.  Territory,  169.) 

3.  Same — Same — Same — Same. — In  a  criminal  case  the  court  properly 

refused  to  charge  the  jury,  "If,  after  a  fair  and  complete  con- 
sideration of  all  the  facts,  the  guilt  of  the  accused  should  in  any 
manner  remain  in  doubt,"  they  should  acquit.  (Prior  v.  Territory, 
169.) 

4.  Evidence — Impeachment — Direct  Contradiction. — Where  a  person 

testified  that  he  was  at  a  trading-post  at  a  certain  time  on  a  certain 
day,  said  post  consisting  of  two  small  rooms,  *it  was  perfectly 
proper  to  allow  another  witness  who  was  at  the  post  all  of  that 
day,  who  personally  knew  the  first  person,  and  there  not  having 
been  many  persons  present  besides  Indians,  to  testify  that  the  first 
person  was  not  there  at  the  time  specified,  because  if  he  had  been 
witness  would  have  seen  him.     (Bruchman  v.  United  States,  178.) 

See  Accord  and  Satisfaction,  1;  Aliens,  1,  2,  3,  4,  5;  Appeal  and 
Error,  22,  26,  31;  Criminal  Law,  1,  4;  Habeas  Corpus,  1;  Mort- 
gages, 1;  Negligence,  2,  3;  Officers,  3;  Trusts,  1. 


EXAMINATIONS.    See  Witnesses. 
EXECUTORS.    See  Appeal  and  Error,  16. 

FEES.    See  Criminal  Process,  1;  Licenses,  1. 

FINDINGS.     See  Appeal,  4;  Annual  Work,  1. 
XIAris.— 81 
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FOBECLOSURE.    See  Mortgages,  2. 
FORFEITURE.    See  Specific  Performance,  3. 
FRAUD.    See  Pleading,  6;  Real  Property,  1, 

GAMBLING. 

1.  Gambling — Recovery — Money  Lost— Remedies. — Owner  of  property 
which  has  been  lost  at  a  gambling  game  by  his  servant  or  agent 
without  his  consent  can  follow  such  property  into  the  hands  of  the 
winner  and  recover  it.     (Ramirez  v.  Main,  43.) 

GRAND  JURY. 

1.  Grand  Jury — Summoning  Jurors — Objections — How  Raised— In- 
dictment — Rev.  Stats.  Ariz.  1901,  Civil  Code,  par.  2808,  Penal 
Code,  secs.  791,  792,  and  862,  and  Laws  1905,  page  28,  chap. 
24,  Construed. — Where  the  defendant,  not  having  been  held  to 
answer  before  the  finding  of  the  indictment  upon  arraignment, 
moved  to  Bet  aside  the  indictment  for  failure  of  the  court  to  in- 
clude in  its  order  for  a  special  venire,  a  sufficient  number  or 
jurors  not  having  appeared  upon  the  impaneling  of  the  grand 
jury  that  found  the  indictment,  the  provision  of  paragraph 
2808,  supra,  as  amended  by  the  Laws  of  1905,  chapter  24,  supra, 
that  such  persons  summoned  as  jurors  should  not  be  persons  who 
had  served  as  jurors  upon  the  regular  list  within  the  previous 
twelve  months,  held,  the  objection  is  not  one  that  can  be  raised 
under  the  provisions  of  sections  791,  792  and  862,  supra,  either  as  a 
ground  for  challenge  or  by  motion  upon  arraignment.  (Thomas  v.. 
Territory,  184.) 

HABEAS  CORPUS. 

1.  Habeas  Corpus — Extradition — Evidence — Suppiciency — Jurisdic- 
tion. — Upon  the  hearing  of  proceedings  for  extradition,  where  there 
was  no  legal  evidence  to  prove  the  commission  of  the  crime  charged,, 
the  judge  of  the  district  court,  Bitting  as  a  United  States  commis- 
sioner, exceeded  his  jurisdiction  in  holding  the  petitioner  for  extra- 
dition.    (In  re  Ramirez,  256.) 

IMPEACHMENT.     See  Process,  1. 

IMPROVEMENTS.    See  Public  Lands,  2,  3. 

INDICTMENT. 

1.  Indictment — Setting  Aside — Grounds — Rev.  Stats.  Ariz.  1901, 
par.  2808,  as  Amended  by  the  Laws  op  1905,  chap.  24,  Con- 
strued.— Where  jurors  summoned  by  special  venire  had  not,  as  a 
matter  of  fact,  served  as  jurors  on  the  regular  list  within  the 
preceding  twelve  months,    the  defendant  was  in  no  wise  prejudiced 
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INDICTMENT  (Continued). 

by  the  action  of  the  court  in  failing  to  include  in  its  order  the 
provisions  of  paragraph  2808,  supra,  as  amended,  that  the  persons 
summoned  as  jurors  should  not  be  persons  who  "had  served  as 
jurors  upon  the  regular  list  within  the  previous  twelve  months, 
such  failure  being  merely  an  irregularity,  as  no  ground  for  the 
setting  aside  of  the  indictment.     (Thomas  v.  Territory,  184.) 

2.  Sams — Same — Same — Rev.   Stats.   Ariz.   1901,  Penal  Code,   secs. 

862  and  863,  Construed— Rev.  Stats.  Ajuz.  1887,  secs.  1513,  1514 
and  1515,  Cited. — Under  subdivision  2  of  section  862,  supra,  the 
failure  to  insert  at  the  foot  or  indorse  upon  the  indictment  the 
names  of  the  witnesses  examined  before  the  grand  jury  is  ground 
for  setting-  aside  the  indictment  on  motion  upon  arraignment. 
Section  863  provides:  "If  the  motion  to  set  aside  the  indictment 
is  not  made,  the  defendant  is  precluded  from  afterward  making 
the  objections  mentioned  in  the  last  two  sections."  The  code  of 
1887  contains  in  section  1513,  supra,  the  provisions  re-enacted  in 
the  code  of  1901  as  section  862,  and  in  section  1515,  supra,  the 
language  re-enacted  in  section  863.  The  code  of  1887  also  con- 
tained another  section,  to  wit,  section  1514,  supra,  which  was  not 
re-enacted  in  the  code  of  1901,  and  the  words,  "the  last  two  sec- 
tions," in  section  1515,  related  to  sections  1513  and  1514.  In  the 
revision  of  1901  the  legislature  neglected  to  make  the  necessary 
change  in  section  863  to  conform  to  this  omission.  The  history 
of  this  legislation  showB  that  the  words,  "the  last  two  sections/' 
cannot  be  held  to  apply  to  the  last  two  subdivisions  merely  of 
section  862,  but  to  the  whole  section.  Held,  the  provision  of 
subdivision  2,  section  862,  supra,  is  covered  by  section  863,  supra, 
so  that  a  motion  made  after  the  verdict  to  set  aside  the  indictment, 
on  the  ground  that  the  name  of  a  witness  who  had  been  examined 
before  the  grand  jury  upon  the  finding  of  the  indictment  was  not 
indorsed  thereon,  was  made  too  late,  and  was  properly  denied. 
(Thomas  v.  Territory,  184.) 

3.  Indictment* — Duplicity — "Combination"    or    "Conspiracy." — Sher- 

man  Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat. 
209  [U.  S.  Comp.  Stats.  1901,  p.  3201])  declares  that  every  con- 
tract, combination  in  form  of  trust  or  otherwise,  and  con- 
spiracy in  restraint  of  trade  or  commerce  in  any  territory  of  the 
United  States,  or  in  restraint  of  trade  or  commerce  between  any 
such  territory  and  another,  etc.,  are  declared  illegal,  and  that 
every  person  who  shall  make  any  such  contract  or  engage  in  any 
such  "combination  or  conspiracy"  shall  be  deemed  guilty  of  a  mis- 
demeanor. Held,  that  the  indictment  was  not  duplicitous  as  alleging 
two  distinct  offenses.     (Tribolet  v.  United  States,  436.) 

4.  Indictment — Defects  op  Form — Statutory  Offenses. — Where  an 
indictment  for  combination  or  conspiracy  in  restraint  of  trade 
in  violation  of  Sherman  Anti-Trust  Law  (Act  July  2,  1890,  c. 
647,  sec.  3,  26  Stat.  209  [U.  S.  Comp.  Stats.  1901,  p.  3201])  was 
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uncertain  as  to  some  of  its  allegations,  owing  to  the  fact  that 
the  offense  was  first  charged  in  the  language  of  the  statute,  and 
the  purposes  and  objects  of  the  conspiracy  were  not  fully  stated 
until  after  the  overt  acts  were  described,  the  defect  was  one  of 
form,  and  not  of  substance,  not  prejudicial  to  defendant,  and 
therefore  immaterial  under  United  States  Revised  Statutes,  sec- 
tion 1025  (U.  S.  Comp.  Stats.  1901,  p.  720),  providing  that  no 
indictment  shall  be  quashed  for  a  nonprejudicial  defect  of  form. 
(Tribolet  v.  United  States,  436.) 

See  Assault  with  Intent  to  Commit  Rape,  1;  Criminal  Law,  4; 
Embezzlement,  1,  2;  Grand  Jury,  1;  Monopolies,  1,  3. 

INJUNCTION. 

1.  Injunctions  —  Preliminary  Bonds  —  Additional  Conditions. — 
Courts  may,  under  their  general  equity  powers,  impose  conditions 
upon  which  injunctions  may  be  issued,  requiring  applicants  for 
injunctions  to  give  bonds  so  conditioned,  in  addition  to  conditions 
required  by  statute,  that  actions  at  law  to  recover '  damages  sus- 
tained by  reason  of  the  injunction  may  be  maintained  upon  them. 
(Buggeln  v.  Cameron,  200.) 

INJUNCTION  BONDS. 

1.  Injunction  Bonds  —  Liabilities  —  Independent  Action. —  Defend- 

ants in  injunction  suits  may  maintain  an  independent  action  for 
damages  on  the  injunction  bond  if  it  is  so  conditioned  as  to  permit 
it.     (Buggeln  v.  Cameron,  200.) 

2.  Same  —  Actions  on  Bond  —  Conditions  Precedent  —  Bev.    Stats. 

Ariz.  1901,  par.  2751,  Construed. — Paragraph  2751  provides  that 
before  issuance  of  an  injunction  the  complainant  shall  file  with  the 
clerk  a  bond  to  the  adverse  party,  conditioned  that  complainant  will 
abide  the  decision  that  may  be  made  therein;  and  that  he  will  pay 
all  sums  of  money  and  costs  that  may  be  adjudged  against  him,  if 
the  court  finally  decides  that  the  plaintiff  was  not  entitled  thereto. 
Held,  that  in  an  independent  action  upon  an  injunction  bond  condi- 
tioned specifically  as  required  by  the  statutes,  supra,  without  any 
additional  conditions,  a  complaint  which  fails  to  allege  that  the  prin- 
cipal on  a  bond  had  failed  to  abide  the  decision,  or  that  any  sum 
of  money  waB  adjudged  against  him,  fails  to  state  a  cause  of  action, 
since  it  fails  to  show  a  breach  of  the  conditions  of  the  bond.  (Bug- 
geln v.  Cameron,  200.) 

INSTRUCTIONS  TO  JURY.     See  Action  for  Wrongful  Death,  2,  3; 
Appeal  and  Error,  25;  Assault  and  Battery,  1;  Larceny. 

INSURANCE. 

1.  Insurance — Contract— Limitation  of  Action  bt — Enforceable. — 
An  agreement  in  a  contract  of  insurance,  limiting  the  .time  within 
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which  an  action  may  be  brought  thereon  to  a  period  less  than  that 
prescribed  by  the  statute  of  limitations,  will  be  enforced.  (Gill  v. 
Manhattan  Life  Ins.  Co.,  232.) 

2.  Same — Same — Incorporation  of  Terms  bt  Reference. — Terms  may 

be  incorporated  in  a  policy  of  insurance  by  reference,  and  when  so 
incorporated,  they  will  be  enforced  as  part  of  the  contract  of  in- 
surance.    (Gill  v.  Manhattan  Life  Ins.  Co.,  232.) 

3.  Same — Same — Limitation — Binding  on  Infant. — A  limitation  in  a 

contract  of  insurance,  providing  that  action  upon  the  policy  must 

be  brought  within  two  years,  is  a  matter  of  contract,  and  not  a  mat- 

'  ter  of  statute,  and  it  applies  to  an  infant  as  effectually  as  to  one 

who  has  attained  majority.     (Gill  v.  Manhattan  Life  Ins.  Co.,  232.) 

4.  Insurance — Policy — Action — Complaint  —  Sufficiency. — A     com- 

plaint in  an  action  on  a  life  insurance  policy,  which  by  its  express 
terms  made  the  application  therefor  a  part  thereof,  said  application 
containing  a  stipulation  limiting  the  time  within  which  any  action 
should  be  brought,  which  alleged  that  the  insurer  "purposely  and 
willfully  concealed"  from  the  plaintiff  the  contents  of  the  applica- 
tion, to  induce  her  to  delay  the  bringing  of  the  suit  until  after  the 
expiration  of  the  time  limited,  and  purposely,  willfully  and  with  in- 
tent to  defraud  her  induced  her  to  delay  the  bringing  of  the  action 
until  the  time  limit  had  expired,  and  that  she  was  never  able  to 
obtain  an  inspection  of  the  application,  and  that  the  copy  attached 
to  the  complaint  was  a  copy  of  said  application  as  furnished  to  her 
by  the  defendant  after  repeated  demands  therefor,  and  that  the 
same  was  not  furnished  to  her  until  after  the  expiration  of  the 
time  limit,  was  insufficient,  in  that  the  averment  of  facts,  unsup- 
ported by  other  facts,  is  not  sufficient  upon  which  to  predicate 
relief  for  the  plaintiff  from  the  contractual  consequence  of  delay, 
the  adverbs  "purposely"  and  "willfully"  adding  nothing  to  the 
charge  that  defendant  concealed  the  contents  of  the  application, 
for  to  conceal  means  purposely  to  keep  from  sight  or  discovery. 
(Gill  v.  Manhattan  Life  Ins.  Co.,  232.) 

INTOXICATING  LIQUORS.    See  Constitutional  Law,  4. 

IRRIGATION.    See  Water  and  Watercourses. 

JUDGMENT. 

1.  Judgment — On  Demurrer— Res  Judicata. — The  rule  being  that 
where  a  demurrer  goes  both  to  defects  of  form,  and  also  to  the 
merits,  a  judgment  thereon  not  designating  upon  which  of  the 
grounds  the  demurrer  is  sustained  (the  record  not  disclosing  other- 
wise) it  will  be  presumed  to  rest  upon  the  former;  a  judgment  sus- 
taining a  demurrer  to  a  complaint  in  an  action  brought  for  damages 
for  injuries  to  his  minor  son,  because  of  one  objection  going  to  the 
merits  and  three  going  to  defects  of  form,  said  judgment  not  desig- 
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nating  the  grounds  for  sustaining  the  demurrer,  is  not  a  bar  to  an 
action  by  the  son,  on  attaining  majority,  for  the  same  injuries. 
(Motes  v.  Gila  Valley  G.  &  N.  B.  Co.,  39.) 

2.  Judgment — Equitable   Belief — Laches. — Where   default  judgment 

was  rendered  against  a  foreign  corporation  on  June  21,  1903,  the 
summons  having  been  served  on  a  third  person,  who  was  not  its 
agent,  and  the  corporation,  after  receiving  notice  of  the  judgment 
of  November,  3903,  filed  a  motion  to  set  aside  the  judgment,  which 
motion  was  denied  and  the  ruling  of  the  court  affirmed  by  the  su- 
preme court  in  May,  1905,  a  suit  in  equity  to  restrain  the  enforce- 
ment of  the  judgment  brought  by  the  corporation  in  June,  1905, 
was  not  barred  by  laches.  (National  Metal  Co.  v.  Greene  Con.  Cop. 
Co.,  108.) 

3.  Same — Process — Lack  op  Service. — Where  default  judgment  is  en- 

tered against  a  foreign  corporation,  the  summons  being  served  on 
the  third  person,  who  was  not  itB  agent,  while  the  corporation  had 
knowledge,  acquired  from  said  third  person,  that  a  suit  had  been 
brought,  and  did  not  act  upon  said  knowledge,  judgment  is  none  the 
less  void,  and  its  enforcement  will  be  enjoined,  there  being  no  laches 
in  the  failure  to  act  upon  the  knowledge  obtained  from  the  third 
person,  as  the  company  had  the  right  to  rely  upon  the  constitutional 
guaranty  of  due  process  of  law.  (National  Metal  Co.  v.  Greene 
Con.  Cop.  Co.,  108.) 

4.  Judgment  must  Conform  to  Pleadings — Equity. — The  system  in 

force  in  Arizona  of  uniting  law  and  equity  jurisdictions  in  one  court 
and  abolishing  all  distinctions  in  forms  of  action,  legal  or  equitable, 
empowers  the  court  to  grant  any  relief  which  the  pleadings  and 
facts  show  plaintiffs  to  be  entitled  to.  But  where  equitable  relief 
is  sought  and  the  subject  matter  must  be  litigated  in  the  action, 
held,  in  an  action  to  obtain  a  conveyance  of  the  legal  title  to 
mining  property  held  by  defendants  upon  the  ground  of  fraud  and 
procurement  thereof,  on  a  finding  that  the  land  was  not  plaintiffs' 
property  either  in  law  or  equity,  that  plaintiff  was  not  entitled  to 
a  personal  judgment  against  the  defendant  under  an  agreement 
to  purchase  property  other  than  that  which  had  the  trust  been  es- 
tablished.    (Chenoweth  v.  Butterfield,  315.) 

5.  Judgment    must    Conform — Pleadings    and    Proof. — In    a    fore- 

closure suit  on  both  a  first  and  second  mortgage,  the  court  all 
through  the  trial  considered  the  second  cause  of  action  as  not 
before  it  for  adjudication,  since  prematurely  brought.  And  de- 
fendants were,  by  reason  of  the  court's  attitude  in  that  regard, 
precluded  from  offering  testimony  material  to  their  defense.  Held, 
that  it  was  error  to  include  in  the  judgment  an  amount  found  to 
be  due  as  interest  on  the  notes  secured  by  the  second  mortgage, 
whatever  may  have  been  the  legal  effect  of  the  note  and  mortgage 
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and  the  right  of  plaintiff  to  secure  in  the  action  a  judgment  for 
the  interest  then  due.     (Copper  Belle  Mhu  Co.  v.  Costello,  334.) 

See  Appeal  and  Error,  34;  Costs,  2. 

JURISDICTION.    See  Administrators,  1;  Appeal  and  Error,  33;  Bank- 
ruptcy, 1;  Certiorari,  1;  Courts,  1;  Habeas  Corpus,  1* 

LARCENY. 

1.  Larceny  —  Verdict  —  Must  Specify  —  Degree  —  Rev.  Stats.  Ariz. 
1901,  Pen.  Code,  secs.  441,  443-445  and  974,  Construed— McLane 
v.  Territory,  8  Ariz.  150,  71  Pac.  938,  Followed — Maxwell  y. 
Territory,  10  Ariz.  1,  85  Pac.  116,  Distinguished.— Section  974, 
supra,  authorizes  the  jury  to  find  defendant  guilty  of  any  offense 
included  in  that  with  which  he  is  charged.  Sections  441  and  443- 
445  define  larceny,  and  divide  the  same  into  grand  and  petit. 
Upon  a  trial  for  the  offense  of  larceny  from  the  person,  the  jury 
brought  in  a  verdict  of  guilty  as  charged  in  the  indictment.  Held, 
that  larceny  from  the  person  is  merely  an  aggravated  form  of 
larceny,  that  a  conviction  of  any  lesser  offense  might  be  had,  and 
the  verdict  merely  finding  defendant  guilty  as  charged  in  the 
indictment  is  therefore  invalid.     (Buffehr  v.  Territory,  165.) 

See  Trial,  4. 

LICENSES. 

1.  Licenses — Fees — Recovery — Rev.  Stats.  1901,  tit.  42,  Laws  1903, 
Act  No.  26,  Laws  1905,  Act  No.  51,  Construed. — Under  statutes 
and  laws,  supra,  creating  a  livestock  sanitary  board,  providing  for 
a  salaried  veterinary  surgeon,  and  for  stock  and  slaughter-house 
inspectors,  charging  them  with  the  duty  of  protecting  livestock 
and  the  public,  providing  for  the  licensing  of  slaughtering  busi- 
ness on  payment  of  fees,  and  making  it  a  misdemeanor  for  any 
person  to  engage  in  the  slaughtering  business  until  he  shall  have 
obtained  a  license,  where  a  license  is  not  obtained,  there  is  no 
obligation  to  pay  the  fee,  and  an  action  for  its  recovery  cannot 
be  maintained,  although  defendant  may  be  criminally  liable  for 
engaging  in  business  without  a  license,  the  provisions  of  Buch 
laws  not  being  exercises  of  the  taxing  power,  but  of  the  police 
power.     (Territory  v.  Kenney,  353.) 

LIFE  INSURANCE. 

1.  Life  Insurance — Policy — Statutory  Construction — Forfeiture — 
Term  Insurance — Rev.  Stats.  Ariz.  1901,  par.  809. — Paragraph 
809,  supra,  providing  that  every  life  policy  shall  contain  a  stipula- 
tion that  when,  after  three  full  annual  premiums  have  been  paid,  the 
policy  shall  become  void  by  nonpayment  of  any  premium,  the  net 
reserve  at  a  certain  rate  shall  be  applied  as  a  single  premium  to 
the  purchase  of  term  insurance  for  the  full  amount  insured  by  the 
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policy,  unless  said  policy  specifically  provides  for  tontine  or  for 
other  term  or  paid-up  insurance,  and  that  if  any  company  delivered 
to  any  person  in  the  territory  a  policy  not  conforming  to  the  stat- 
utes, the  right  of  the  company  to  transact  business  in  the  territory 
shall  cease,  does  not  read  into  the  policy  the  provision  as  to  term  in- 
surance, but  merely  imposes  a  penalty  in  the  failure  to  so  provide. 
(Equitable  Life  Assur.  Soc.  v.  Babbitt,  116.) 

LIMITATION  OF  ACTIONS. 

1.  Limitation  or  Actions — Laws  or  1903,  No.  16,  of  Ariz.  Construed — 
Relief  from  Fraud — Statutes — Application. — Laws  of  1903,  No. 
16,  barring  actions  to  obtain  relief  from  fraud  after  one  year  from 
the  discovery  of  the  acts  constituting  the  fraud,  applies  only  to 
actions  to  obtain  equitable  relief,  based  wholly  on  fraud  and  in 
which  no  relief  can  be  granted  unless  fraud  is  proved,  and  has  no 
application  to  an  action  for  money  had  and  received  against  plain- 
tiff's agents  to  compel  a  return  of  money  furnished  to  them  which 
they  had  not  used  for  the  purpose  intended.  (Sandoval  v. 
Randolph,  371.) 

See  Statutory  Construction. 

MALICIOUS  PROSECUTION. 

1.  Malicious  Prosecution — Probable  Cause — Question  of  Law. — 
Where  all  the  facts  are  admitted  in  an  action  for  malicious  prosecu- 
tion, it  is  a  question  of  law  for  the  court  to  determine  whether  there 
was  probable  cause  for  the  prosecution.     (Richardson  v.  Powers,  31.) 

MANDAMUS. 

1.  Mandamus  —  Parties  —  Plaintiff  must  be  .  Beneficially  In- 
terested— Rev.  Stats.  Ariz.  1901,  par.  3074,  Construed. — Under 
paragraph  3074,  supra,  which  requires  that  writ  of  mandamus 
"shall  be  issued  upon  affidavit,  on  the  application  of  the  party 
beneficially  interested,"  the  territory,  having  a  beneficial  interest 
to  the  extent  of  one-third  of  the  total  amount  of  certain  taxes 
and  their  collection,  is  beneficially  interested  to  a  sufficient  extent 
to  maintain  a  proceeding  by  mandamus  to  compel  the  county  tax 
collector  to  bring  suit  for  collection  of  the  taxes.  (Territory  v. 
Gaines,  270.) 

MECHANIC'S  LIEN. 

1.  Mechanic's  Lien  —  Surety  —  Not   Estopped  to  Claim  Lien. — A 

surety  on  a  building  contractor's  bond  which  requires  the  contractor 
to  pay  all  material  liens  is  not,  by  reason  of  his  being  surety,  es- 
topped to  assert  a  material  lien  held  by  himself.  (Prescott  Na- 
tional Bank  v.  Head,  213.) 

2.  Same — Setoff  by  Owner — Rev.  Stats.  Ariz.  1901,  par.  3558,  CbN- 

STRUED. — Paragraph  3558,  supra,  provides,  among  other  things  and 
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with  certain  exceptions,  that  no  surety  shall  be  sued  unless  his  prin- 
cipal is  joined.  Held,  where  the  surety  on  a  building  contractor's 
bond  which  requires  the  contractor  to  pay  all  material  liens  claimed 
sues  the  obligee,  the  owner  of  the  building,  to  foreclose  a  lien  held 
by  him,  paragraph  3558,  supra,  does  not  preclude  said  owner  from 
setting  up  the  surety's  liability  under  the  bond  as  a  setoff  or  coun- 
terclaim.    (Prescott  National  Bank  v.  Head,  213.) 

MEXICAN  GRANTS.    See  Public  Lands,  6. 

MINES  AND  MINERALS. 

1.  Minis  and  Minerals — Public  Mineral  Land— Abandonment — As- 

sessment Work — Keeper. — When  Treated  as  Work. — Where  the 
question  of  the  necessity  for  a  keeper  upon  certain  mining  prop- 
erties for  a  certain  year  was  fairly  presented  to  the  trial  court  for 
decision  by  the  evidence  in  the  case,  his  determination  that  a  keeper 
was  necessary  for  the  property,  and  that  he  was  maintained  in  good 
faith,  the  court's  determination  of  this  question  is  conclusive  upon 
appeal.     (Kinney  v.  New  Vulture  Min.  Co.,  66.) 

2.  Mines  and  Minerals — Relocation — Notice — "Void"   Held  "Void- 

able"— Key.  Stats.  Ariz.  1901,  par.  3241— Construed. — Paragraph 
3241,  supra,  after  providing  for  the  manner  in  which  the  relocation 
of  a  forfeited  or  abandoned  lode  claim  shall  be  made,  provides  that 
a  new  location  monument  shall  be  erected,  and  "the  location  notice 
shall  state  if  the  whole  or  any  part  of  the  new  location  is  located 
as  abandoned  property,  else  it  shall  be  void."  Held,  tnat  the  word 
"void"  is  to  be  construed  as  voidable,  and  that  a  location  notice 
which  failed  to  state  that  the  claim  was  located  in  whole  or  in  part 
as  an  abandoned  claim  might  be  amended  so  as  to  contain  this  state- 
ment in  compliance  with  the  requirements  of  the  statutes,  where 
there  have  been  no  intervening  rights  acquired.  (Kinney  v.  Lundy, 
75.) 

3.  Mines   and   Minerals  —  Adverse  —  Pleading  —  Complaint — Suf- 

ficiency—Rev. Stats.  U.  S.,  sec.  2326  (U.  S.  Comp.  Stats.  3901, 
p.  1430),  Construed. — The  judgment  in  an  adverse  suit  brought 
to  determine  the  rights  of  rival  claimants  to  a  mining  claim, 
section  2326,  supra,  must  designate  the  part,  if  any,  of  the  area  in 
conflict  that  might  belong  to  each  of  the  adverse  claimants,  and  a 
complaint  not  containing  a  definite  description  thereof  sufficient  to 
sustain  the  judgment  is  fatally  defective  upon  demurrer.  (Smith 
v.  Imperial  Cop.  Co.,  193.) 

4.  Mines  and  Mining  —  Contract  —  Construction. — Where  a  contract 

of  sale  of  mining  claims  was  not  made  directly  with  the  purchaser, 
but  with  a  third  party  as  trustee,  said  sale  not  to  be  operative  until 
ratified  by  the  purchaser  or  such  other  company  as  might  be  formed 
thereafter  for  the  purpose  of  working  the  mines,  and  it  was  pro- 
Tided  that  in  the  event  of  a  new  company  being  formed,  the  ven- 
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dors  were  to  receive  shares  in  the  new  company  in  the  proportion 
that  under  the  contract  they  were  to  receive  shares  in  the  purchaser, 
the  clause,  "a  company  to  be  formed  for  the  purpose  of  working 
the  mines/'  referred  to  such  company  as  should  be  formed  to  take 
over  the  control  in  lieu  of  the  purchaser  if  one  should  be  so  formed; 
and  the  purchaser  having  satisfied  the  contract  rendered  the  clause 
inoperative,  so  that  the  owners  could  not,  by  virtue  thereof,  claim  an 
exchange  of  stock  received  by  them  in  a  purchase  of  the  stock  in 
the  company  which  thereafter  acquired  the  claim.  (Mallory  v. 
Globe-Boston  Cop.  Min.  Co.,  296.) 

5.  Mines  and  Minerals — Claims — Location — Quieting   Title — Com- 

plaint.— A  complaint,  in  a  suit  to  quiet  title  to  a  mining  claim  in 
support  of  an  adverse  proceeding  pending  in  the  land  office,  which 
alleges  that  defendant,  as  a  prior  locator,  did  not  have  a  valid  loca- 
tion; that  his  claim  "was  never  marked  nor  monumented  on  the 
ground  so  that  the  boundaries  thereof  could  be  distinctly  traced"; 
and  that  the  surface  boundaries  of  the  claim  were  "never  marked 
by  any  substantial  posts  projecting  four  feet  above  the  surface, 
.  .  .  nor  by  substantial  stone  monuments  three  feet  high,  nor  to 
mark  nor  monument  the  same  at  all" — shows,  as  against  a  demurrer, 
a  noncompliance  with  Revised  Statutes  of  the  United  States,  section 
2324  (U.  S.  Comp.  Stats.  1901,  p.  1426),  providing  that  a  location 
must  be  distinctly  marked  on  the  ground  so  that  its  boundaries  can 
be  readily  traced.     (Phillips  v.  Smith,  309.) 

6.  Sake. — The  allegation  in  the  complaint  that  plaintiff  in  fixing  the 

boundaries  and  marking  his  claim  on  the  ground  selected  the  same 
points  for  the  corner  monuments  that  had  been  fixed  for  corner 
monuments  for  the  claim  of  defendant  by  the  locator  thereof,  and 
that  the  boundaries  and  monuments  of  the  two  claims  were  iden- 
tical, was  not  an  admission  that  defendant  had  marked  and  monu- 
mented his  claim,  and  did  not  nullify  a  prior  allegation  that  defend- 
ant's claim  was  never  marked  nor  monumented  on  the  ground  so 
that  the  boundaries  thereof  could  be  distinctly  traced.  (Phillips 
v.  Smith,  309.) 

7.  Same. — A   complaint    which    alleges    that    plaintiff    entered    on    the 

grounds  comprised  within  the  mining  claim  of  defendant  "in  a 
peaceable  and  lawful  manner  and  explored  said  premises  and  dis- 
covered and  found  placer  gold"  is  sufficient  as  against  the  objection 
that  it  shows  on  its  face  a  forcible,  clandestine  entry  by  plaintiff 
to  make  his  location,  in  the  absence  of  anything  in  the  complaint 
to  support  a  conclusion  that  defendant's  claim  was  occupied  by  him, 
since,  if  defendant  was  not  in  the  actual  possession  of  the  ground, 
plaintiff  was  within  his  right  in  exploring,  and  may  litigate  his  con- 
tention that  he  acquired  the  claim  as  against  defendant,  though  the 
word  "lawful"  in  the  quoted  clause  adds  nothing  to  the  allegation. 
(Phillips  v.  Smith,  309.) 
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S.  Sams. — A  complaint  which  alleges  that  because  defendant  and  his 
grantors  and  predecessors  never  discovered  any  mineral  on  the  claim 
of  defendant,  and  because  a  valid  location  thereof  was  never  made, 
the  land  covered  by  the  pretended  claim  was  vacant  and  unclaimed 
mineral  lands  of  the  United  States,  subject  to  location,  and  that 
plaintiff  claims  the  legal  right  to  occupy  and  possess  the  premises, 
and  is  entitled  to  the  exclusive  possession  thereof  by  virtue  of  a 
compliance  with  the  laws,  shows  that  the  ground  in  controversy  was 
unoccupied  public  mineral  land  open  to  plaintiff's  .location. 
(Phillips  v.  Smith,  309.) 

See  Annual  Work,  1. 
MINING  CLAIMS.    See  Corporations,  11. 

MONOPOLIES. 

1.  Monopolies — Combination  and  Restraint  of  Trade — Indictment. 

An  indictment  alleged  that  defendants  did  engage  in  a  combina- 
tion in  form  of  trust,  and  entered  a  conspiracy  in  restraint  of 
trade  and  commerce  as  follows:  That  defendant,  T.,  and  others 
were  engaged  in  the  wholesale  and  retail  meat  business  in  com- 
petition prior  to  August  1,  1906,  and  that  thereafter,  on  August 
23d,  they  being  engaged  in  a  combination  in  form  of  trust,  and 
in  a  conspiracy  in  restraint  of  trade  in  furtherance  thereof,  en- 
tered into  a  contract  and  formed  defendant  corporation,  to  which 
they  transferred  the  business  of  each  of  them,  agreeing  not  to 
again  engage  in  the  meat  business  in  the  city  of  Phoenix;  that  all 
of  the  defendants,  in  furtherance  of  the  combination  and  con- 
spiracy, thereupon  purchased  the  business  of  W.  and  caused  it  to 
be  transferred  to  the  defendant  corporation  and  caused  W.  to  ex- 
ecute a  contract  in  which  he  agreed  not  again  to  engage  in  the 
business;  that  the  combination  and  conspiracy  was  formed  to  carry 
out  restrictions  in  trade1  and  commerce,  and  to  increase  the  price  and 
prevent  competition  in  the  sale  of  fresh  meats  in  such  city,  etc. 
Held,  that  the  indictment  did  not  charge  defendants  with  mak- 
ing a  contract  with  W.  which  waB  in  itself  in  restraint  of  trade  and 
commerce,  but  that  the  contract  was  alleged  only  as  one  of  the 
steps  by  which  the  "combination  or  conspiracy"  was  brought 
about,  and  as  an  overt  act  in  furtherance  thereof.  (Tribolet  v. 
United  States,  436.) 

2.  Monopolies  —  Statutes  —  Scope   of   Prohibition. — Sherman    Anti- 

Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat.  209  [U. 
8.  Comp.  Stats.  1901,  p.  3201]),  prohibiting  combinations  or  con- 
spiracies in  restraint  of  trade  or  commerce  in  any  territory  of 
the  United  States,  is  not  limited  to  combinations  and  con- 
spiracies which  operated  in  restraint  of  the  trade  of  substan- 
tially an  entire  territory,  but  applied  as  well  to  a  combination 
and  conspiracy  in  restraint  of  trade  and  commerce  in  a  single 
city  in  a  territory.     (Tribolet  v.  United  States,  436.) 
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3.  Monopolies — Indictment — Object. — The   object   of   a   combination 

or  conspiracy  in  restraint  of  trade  being  unlawful  both  at  com- 
mon law  and  by  Btatute,  an  indictment  therefor  was  not  objec- 
tionable for  failure  to  allege  the  means  by  which  the  combination 
or  conspiracy  was  to  be  accomplished.  (Tribolet  v.  United  States, 
436.) 

4,  Sake — Combination  in  Restraint  op  Trade — Corporations — Lia- 

bility or  Officers. — Where  defendant  and  H.  entered  into  a  com- 
bination and  conspiracy  in  restraint  of  trade  to  control  the  meat 
business  in  Phoenix,  Arizona,  and  for  this  purpose  organized  a  cor- 
poration, the  fact  that  defendant  acted  merely  as  an  officer  and 
stockholder  in  such  corporation,  and  that  the  corporation  was  held 
not  guilty,  did  not  prevent  defendant's  conviction  for  violating  the 
Sherman  Anti-Trust  Law  (Act  July  2,  1890,  c.  647,  sec.  3,  26  Stat. 
209  [U.  S.  Comp.  Stats.  1901,  p.  3201]),  prohibiting  a  combination 
or  conspiracy  in  restraint  of  trade.  (Tribolet  v.  United  States, 
436.) 

MORTGAGES. 

1.  Mortgage — Assumption  of  by  Purchaser— -Estoppel. — A  grantee 

in  a  deed  of  conveyance  assuming  the  payment  of  a  mortgage  is 
estopped  from  setting  up  the  invalidity  of  the  mortgage.  (Sher- 
man v.  Goodwin,  141.) 

2.  Mortgage — Foreclosure — Evidence — Admissibility. — In   an   action 

to  foreclose  a  mortgage  executed  by  a  corporation  to  secure  money 
advanced  to  said  corporation  to  enable  it  to  purchase  its  own 
stock  from  one  of  its  stockholders,  evidence  as  to  statements  made 
by  said  stockholder  with  respect  to  the  indebtedness  of  the  corpora- 
tion, and  reliance  thereon,  was  immaterial,  in  the  absence  of  proof 
of  the  insolvency  or  financial  embarrassment  of  the  corporation. 
(Copper  Belle  Min.  Co.  v.  Costello,  334.) 

3.  Same — Same — Same — Same. — In  an  action  to  foreclose  a  mortgage 

executed  by  a  corporation  to  secure  an  advance  of  funds,  to  enable 
it  to  make  a  cash  payment,  on  purchasing  its  own  stock  from  a  stock- 
holder, a  certified  copy  of  a  list  of  debts  proved  in  bankruptcy 
against  the  corporation  was  not  material,  where  ■  it  did  not  tend 
to  prove  any  indebtedness  at  the  time  of  execution  of  the  mort- 
gage.    (Copper  Belle  Min.  Co.  v.  Costello,  334.) 

4.  Mortgages — Equitable — Mortgagee    a    Bona    Fide    Purchaser. — 

Where  plaintiff,  a  creditor  of  defendants,  a  commercial  firm,  per- 
mits them  to  sell  the  stock  of  goods  to  pay  the  other  creditors, 
and  agrees  to  furnish  them  additional  stock,  in  consideration  of 
which  they  agree  to  execute  to  plaintiff  a  mortgage  on  property 
belonging  to  some  of  defendants,  equity,  treating  that  as  done 
which  is  agreed  to  be  clone,  will  hold  plaintiff  *as  an  equitable 
mortgagee  of  that  property.     (Richardson  v.  Wren,  395.) 
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5.  Same — Sams — Sams. — Where  plaintiff,   equitable  mortgagee  of   de- 
fendants'   property,    permits    defendants    to    exchange    that    prop- 
*.*  erty  free  of  encumbrance  for  the  other  property,  defendants  agree- 

"*t  ing  to   execute  a  mortgage  to   plaintiff  on  the  second  property, 

ta  plaintiff    becomes    the    equitable    mortgagee    of    the    property    re- 

ceived in  exchange.     (Richardson  v.  Wren,  379.) 

■  See  Corporations,  2,  4,  9,  10,  11. 

MOTIONS. 

1.  Motions — Service — Sufficiency — Rev.  Stats.  Aeiz.  1901,  par.  1484. 
Under  paragraph  1484,  supra,  providing  that  copies  of  the  motions 
shall  be  served  upon  the  adverse  attorney,  a  notice  of  motion  which 
bears  the  acceptance  of  service  by  any  one  of  the  attorneys  of  record 
representing  the  opposite  party  is  sufficient.  (Union  Iron  Works 
T.  Yekol  Min.  &  Mill.  Co.,  47.) 

See  Pleading,  11. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Corporations — Public  Improvements — Assessments — 
Delinquent — Enforcement — Pasties — Rev.  Stats.  Ariz.  1901, 
tit.  11,  chap.  2,  pars.  483,  484,  488,  Laws  1903,  p.  148,  No.  92, 
secs.  84  and  96,  Construed. — Paragraph  483,  supra,  being  section 
19  of  chapter  2,  title  11,  supra,  provides  that  when  the  city  col- 
lector shall  be  unable,  before  the  twenty-first  day  of  December  of 
the  year  in  which  a  special  assessment  is  made,  to  collect  any 
such  Bpecial  assessment,  he  shall  deliver  the  delinquent  list  to 
the  tax  collector  of  the  county,  who  shall  incorporate  said  list 
with  the  county  delinquent  list.  Paragraph  484,  supra,  pro- 
vides that  the  tax  collector  of  the  county  shall  sell  delin- 
quent city  property  for  city  delinquent  special  assessments  at  the 
same  time  and  in  the  same  manner  as  real  property  is  required  to 
be  sold  by  law  for  county  and  territorial  delinquent  taxes.  Para- 
graph 488,  supra,  provides  that  the  general  revenue  laws  in  refer- 
ence to  proceedings  in  the  collection  of  delinquent  taxes,  except  as 
theretofore  otherwise  provided,  shall  be  applicable  to  proceedings  to 
collect  such  special  assessment.  Act  No.  92  of  the  Laws  of  1903, 
supra,  repeats  the  general  revenue  law  in  relation  to  proceedings  for 
the  collection  of  delinquent  taxes  on  real  property,  depriving  the 
tax  collector  of  his  power  to  sell  real  property  for  delinquent  taxes, 
and  providing  for  suits  to  be  instituted  against  delinquent  taxpayers 
by  the  tax  collector  in  the  name  of,  and  for  the  use  of,  the  terri- 
tory. Said  act  also  provides  that  clerks  of  county  boards  of  super- 
visors shall  make  in  the  "back  tax  book"  a  list  of  all  land  and  town 
lots  on  which  back  taxes  shall  be  due  in  such  county,  city  or  town, 
and  that  all  back  taxes  of  whatever  kind  appearing  due  upon  delin- 
quent real  estate  shall  be  extended  upon  the  "back  tax  book"  made 
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under  this  chapter,  and  collected  by  the  tax  collector  under  authority 
of  this  chapter.  Held,  construing  these  sections  together,  that  a 
suit  to  collect  a  delinquent  special  assessment  for  a  municipal  im- 
provement was  properly  brought  in  the  name  of  the  territory  at  the 
relation  of  the  treasurer  and  tax  collector  of  the  county.  (English 
v.  Territory,  87.) 

2.  Same — Same — Same—  Reviewed— Rev.  Stats.  Abiz.  1901,  pass.  478, 

479,  483,  Construed. — Paragraph  478,  supra,  provides  if  the  owner 
of  any  parcel  of  land  assessed  for  improvement  by  special  tax  feel 
aggrieved,  he  may,  within  twenty  days  after  its  determination,  ap- 
peal to  the  district  court.  Paragraph  479,  supra,  provides  the  ap- 
peal given  by  the  last  section  shall  be  the  only  remedy  of  any  owner 
of  property  for  the  redress  of  any  grievance  he  may  have  by  rea- 
son of  making  of  such  improvements.  Paragraph  483,  supra,  pro- 
vides in  any  action  before  any  court  wherein  the  question  of  the 
validity  of  an  assessment  is  at  issue,  no  defense  or  objection  may 
be  heard  which  might  have  been  interposed  in  the  proceedings  for 
the  making  of  such  assessment  or  the  application  for  the  confirma- 
tion thereof.  Held,  that  where  an  owner  fails  to  appeal  from  the 
action  of  the  city  council  in  levying  an  assessment,  he  cannot  com- 
plain that  it  divided  the  cost  of  the  improvement  by  arbitrary  front- 
foot  rule  and  not  on  the  basis  of  benefits,  nor  .that  it  took  into 
consideration  the  value  of  a  strip  of  land  lying  between  his  land 
and  the  street  improvement,  where  he  received  notice  of  the  hear- 
ing by  the  assessment  committee  and  was  present  thereat,  and  had 
notice  of  the  time  when  the  common  council  would  act  on  the  report 
of  the  committee.     (English  v.  Territory,  87.) 

3.  Municipal  Corporations — Special  Assessments — Penalties  —  In- 

terest— Not  Allowed  on  Attorney's  Fees. — A  judgment  in  a 
suit  to  collect  a  delinquent  special  assessment  for  municipal  im- 
provements should  allow  the  statutory  four  per  cent  penalty  only 
on  the  amount  of  the  recovery,  exclusive  of  the  attorney  fee  of 
twenty-five  per  cent  of  the  judgment.     (English  v.  Territory,  259.) 

NEGLIGENCE. 

1.  Negligence — Contributory  Negligence — Not    Imputed    to    Child 

Four  Years  Old. — An  instruction  that  "the  negligence  of  the  de- 
cedent if  he  was  negligent  cannot  be  considered  by  you  in  this  case, 
as  the  decedent  was  of  such  tender  age  that  the  law  would  not  im- 
pute negligence  to  him,"  is  sound  as  applied  to  the  acts  of  an  infant 
of  four  years  and  four  months.     (De  Amado  v.  Friedman,  56.) 

2.  Negligence  —  Contributory    Negligence  —  Defense  —  Evidence — 

Burden  of  Proof. — Contributory  negligence  is  a  matter  of  defense, 
the  burden  of  establishing  which  is  upon  the  defendant.  (De 
Amado  v.  Friedman,  56.) 

3.  Negligence  —  Defense  —  Contributory     Negligence  —  Must     be 

Pleaded — Rev.  Stats.  Ariz.  1901,  par.  1277 — Construed. — The  de- 
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fense  of  contributory  negligence  must  be  pleaded  under  paragraph 
1277,  supra,  which  provides  that  answer  "shall  consist  of  a  concise 
statement  of  facts  constituting  .  .  .  the  defendant's  ground  of  de- 
fense."    (De  Amado  v.  Friedman,  56.) 

OFFICERS. 

1.  Officers —  Bonds  —  Action  —  Joinder  of  Causes  —  Act  of  Cong. 

March  2,  1895,  chap.  177,  sec.  5,  28  Stat.  807,  Construed. — An  ac- 
tion by  the  United  States  government  may  be  maintained  upon  an 
official  bond  to  government  uniting  in  one  count  an  action  for  the 
breach  of  an  original  and  a  renewal  bond  of  an  officer  under  the  act 
of  Congress,  supra,  requiring  the  renewal  of  official  bonds  every  four 
years,  and  declaring  that  the  liability  of  the  principal  and  sureties  on 
official  bonds  shall  continue  and  cover  the  service  ensuing  until  the 
appointment  of  the  successor  of  the  principal;  the  action  being  based 
on  a  delinquency  arising  after  the  execution  of  the  renewal  bond 
which  is  merely  cumulative  security.     (Ewing  v.  United  States,  1.) 

2.  Same — Same — Same — Complaint? — Sufficiency — Act  of  Cong.  July 

4,  1884,  chap.  180,  sec.  8,  23  Stat.  97  (1  Rev.  Stats.  Supp.  450), 
Cited. — A  complaint  upon  a  bond  set  forth  that  said  bond  pro- 
vided that  defendant  would  honestly  account,  without  fraud  or  de- 
lay, for  the  public  moneys  and  public  funds  that  should  come  into 
his  hands  and  for  all  funds  received  by  him  by  reason  of  his  offi- 
cial position;  and  then  alleged  that  defendant  was  on  a  certain  date 
indebted  to  the  plaintiff  in  a  certain  sum  of  public  money  in  his 
hands  as  such  officer,  and  that  plaintiff  had  demanded  from  him 
and  his  codefendants,  and  each  of  them,  the  payment  of  said  sum 
but  they  had  neglected  and  refused  to  pay  the  same  or  any  part 
thereof.  Held,  in  the  action  of  the  breach  of  such  a  bond  condi- 
tioned on  an  accounting  for  public  funds  and  not  presenting  a  com- 
plaint of  the  character  mentioned  in  act  of  Congress,  supra,  relating 
to  the  presentation  of  the  account  containing  material  representa- 
tions, that  the  complaint  sufficiently  alleged  wherein  the  government 
suffered  damage  and  a  breach  of  the  bond.  (Ewing  v.  United 
States,  1.) 

3.  Officers  —  Bond  —  Action  —  Evidence  —  Burden  of  Proof  —  Rev. 

Stats.  U.  S.,  sec.  .886  (U.  S.  Comp.  Stats.  1901,  p.  640),  Construed. 
In  an  action  upon  an  official  bond  for  the  alleged  failure  of  the 
principal  to  honestly  account  for  and  promptly  and  faithfully  pay 
over  public  money  alleged  in  the  complaint  to  have  been  in  his  hands 
on  a  certain  date,  the  only  burden  of  proof  upon  the  plaintiff  was 
to  establish  by  the  preponderance  of  the  evidence  that  there  were 
such  funds  in  his  hands  for  the  amount  charged  on  the  date  given, 
and  that  he  had  failed  or  refused  to  pay  them  over  to  the  govern- 
ment, which  fact  may  be  established  by  the  certified  transcript  of  his 
account  with  the  United  States  as  shown  by  the  books  of  the  Treas- 
ury Department,  which  the  plaintiff  had  placed  in  evidence  and 
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which  is  by  section  886,  supra,  made  legal  evidence  authorizing  a 
judgment.     (Ewing  v.  United  States,  1.) 

4.  Oppicers — Bond — Liability — Act  op  Cong.  July  4,  1884,  chap. 
180,  sec.  8,  23  Stat.  97  (1  Rev.  Stats.  Supp.  450),  Cited.— Where  a 
disbursing  officer,  having  executed  to  the  government  a  bond  condi- 
tioned upon  his  account,  for  the  public  funds  coming  into  his  hands, 
and  on  his  not  presenting  a  fraudulent  claim  within  section  8,  supra, 
presented  a  voucher  payable  to  a  third  person  for  a  specified  sum 
which  was  paid,  and  then,  without  authority  from  the  government, 
received  for  himself  a  specified  part  .of  the  money  paid  on  the 
voucher,  though  he  certified  to  the  government  that  he  had  paid  the 
third  person  the  full  amount.  Held,  that  the  fact  that  the  agent 
thereafter  used  the  sum  received  from  the  third  person  for  the  benefit 
of  the  government  did  not  relieve  him  from  liability  on  his  official 
bond.     (Ewing  v.  United  States,  1.) 

6.  Opficebs — Bond— Liability — Act  op  Cong.  July  4,  1884,  chap.  180, 
sec.  8,  23  Stat.  97  (1  Biv.  Stats.  Supp.  450). — In  an  action  on  the 
bond  of  a  disbursing  agent  conditioned  on  his  accounting  for  the 
public  funds  coming  into  his  hands  and  on  his  not  presenting  any 
fraudulent  claims  within  section  8,  supra,  a  showing  by  the  govern- 
ment that  the  balance  due  from  him  was  occasioned  in  part  by  the  pre- 
sentation of  a  voucher  for  which  the  agent  had  once  been  credited, 
and  such  credit  afterward  disallowed  and  the  amount  recharged  on 
finding  that  it  was  within  section  8,  supra.  The  defendants  having 
admitted  in  their  answers  that  the  agent  had  presented  for  payment 
a  claim  of  the  character  mentioned  in  said  section  8,  supra,  but  that 
the  claim  did  not  contain  any  material  misrepresentation  in  regard 
to  the  amount  due  or  paid,  is  sufficient  to  authorize  a  judgment  for 
the  government.     (Ewing  v.  United  States,  1.) 

6.  Same — Same — Same — Same. — Where,  in  an  action  by  the  government 
on  the  bond  of  a  disbursing  agent  conditioned  on  his  accounting  for 
the  public  funds  coming  into  his  hands,  and  on  his  not  presenting 
any  fraudulent  voucher  within  section  8,  supra,  the  agent  testified 
that  he  had  paid  a  specified  sum  to  a  third  person,  who  immediately 
paid  back  a  part  thereof  to  be  held  as  security  that  the  third  person 
would  perform  certain  work,  and  the  agent  had  certified  that  the 
work  had  been  completed,  when,  as  a  matter  of  fact,  it  had  not,  held, 
such  certificate  to  the  government  was  a  material  misrepresentation 
authorizing  a  recovery.     (Ewing  v.  United  States,  1.) 

PARTIES. 

1.  Parties — Dependants — Necessary  Persons — Trustees. — In  a  suit 
to  enjoin  interference  with  land  entered  under  the  act  as  a  town- 
site,  in  which  plaintiff  claimed  an  equitable  interest,  through  the 
trustee,  as  grantee  of  the  original  occupant,  the  trustee  not  be- 
ing  a   party,   it    was   not   proper   to   adjudge   that   plaintiff   was 
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entitled  to  the  exclusive  possession  of  the  tract  (City  of  Qlobe  t. 
Slack,  408.) 

Bee  Mandamus,  L 

PLEADING. 

1.  Pleadings — Answer — Admission. — The  complaint  states  that  the 
property  of  the  defendant  was  contiguous  to  the  improvement  made, 
and  the  answer  does  not  contain  a  denial  of  such  statement;  the  al- 
legation may  be  taken  as  true.     (English  v.  Territory,  87.) 

2.  Pleadings — Demubbeb — General. — Where   the  answer   contains   a 

general  denial  and  the  demurrer  to  the  answer  is  a  general  de- 
murrer, and  goes  to  the  whole  of  the  answer,  it  is  properly  over- 
ruled, whether  any  special  defense  set  up  is  good  or  not.  (Sher- 
man v.  Goodwin,  141.) 

3.  Pleading — Conclusions  op  Law — Demue&eb  Boss  not  Admit. — A 
demurrer  does  not  admit  conclusions  of  law;  the  court  draws  the 
inferences  from  the  facts  as  pleaded  and  ignores  the  pleaded  infer- 
ences.    (Gill  v.  Manhattan  Life  Ins.  Co.,  232.) 

4.  Same — Same — Ultimate  Fact— Not  Obnoxious  to  Demubbeb; — Mo- 

tion.— An  allegation  which,  if  the  details  of  fact  were  set  forth, 
might  properly  be  held  to  be  a  conclusion  inferred  from  those  de- 
tails, may,  when  unaccompanied  by  details,  be  held  to  be  a  pleading 
of  ultimate  fact,  not  obnoxious  to  demurrer,  and  if  the  adverse  party 
desires  fuller  details,  either  for  information  or  to  lay  a  foundation 
for  a  demurrer,  he  should  attack  such  a  pleading  by  motion.  (Gill 
v.  Manhattan  Life  Ins.  Co.,  232.) 

5.  Pleading — Code — Construction. — Although  it  is  a  rule  of  code 
practice  that  a  pleading  shall  be  liberally  construed  with  a  view  to 
obtaining  substantial  justice  between  the  parties,  yet  complete  de- 
fect of  averment  cannot  be  supplied  by  construction.  (Gill  v.  Man- 
hattan Life  Ins.  Co.,  232.) 

6.  Pleading — Fbaud— Facts  Must  be  Stated. — Where  the  pleader  de- 

sires to  set  up  fraud,  mere  characterization  of  acts  as  being  done 
"with  intent  to  defraud  the  plaintiff"  does  not  charge  fraud,  but 
the  facts  constituting  the  alleged  fraud  must  be  pleaded.  (Gill 
v.  Manhattan  Life  Ins.  Co.,  232.) 

7.  Pleading — Conclusions. — Where  one  of  the  conditions  of  a  sale  of 

a  mining  claim  was  that  the  purchaser  should  prosecute  the  work 
of  developing  and  mining  as  diligently  and  to  such  an  extent  as 
would  be  consistent  with  good  mining  and  within  its  resources,  an 
allegation  of  a  breach  in  that  the  purchaser  had  not  prosecuted  the 
working  and  development  of  the  claims  within  its  means  and  re- 
sources is  merely  the  statement  of  a  conclusion,  and  shows  no  fact 
constituting  a  breach.  (Mallory  v.  Globe-Boston  Cop.  Min.  Co., 
296.) 
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8.  Pleading — Cross-bill. — A  cross-bill  is  proper  whenever  a  defendant 
has  equities  arising  out  of  the  subject  matter  of  the  original  suit 
which  entitle  him  to  affirmative  relief  which  he  cannot  obtain  in 
that  suit.     (Mallory  v.  Globe-Boston  Cop.  Min.  Co.,  296.) 

9.  Sams — Same. — In  an  action  for  cancellation  of  instruments,  a  cross- 

bill to  quiet  title  in  defendant's  grantor  was  germane  in  a  suit  to 
set  aside  a  conveyance  of  mining  claims  to  defendant's  grantor. 
(Mallory  v.  Globe-Boston  Cop.  Min.  Co.,  296.) 

10.  Pleading  —  Allegations  —  Construction.  —  In  construing  a  com- 

plaint, the  court  will  make  every  reasonable  intendment,  and  sustain 
the  pleading,  if  possible.     (Phillips  v.  Smith,  309.) 

11.  Same — Defects — Motions. — Where  substantial  facts  constituting  a 

cause  of  action  can  be  inferred  by  reasonable  intendment  from  the 
matters  set  forth  in  a  complaint,  though  the  allegations  of  the  facts 
are  imperfect  and  defective,  the  objection  cannot  be  raised  by  de- 
murrer, but  must  be  raised  by  motion  to  make  the  allegations  more 
definite  and  certain.     (Phillips  v.  Smith,  309.) 

12.  Pleading — Ambiguity. — A  complaint  to  recover  upon  a  contract  set 
forth  therein,  which  contract  upon  its  fact  is  uninterpretable,  which 
contains  no  extrinsic  facts  in  aid  of  the  interpretation,  does  not 
state  a  cause  of  action.     (Clark  v.  Liberty  Min.  ft  Smelt.  Co.,  322.) 

13.  Pleading — Objections   to  Pleadings — Waiver— Failure    to    De- 

mur.— Where  no  general  demurrer  was  interposed  to  the  com- 
plaint in  the  trial  court  prior  to  the  trial,  no  error  was  committed 
in  permitting  the  case  to  go  to  triaL     (Sandoval  v.  Randolph,  371.) 

14.  Pleading — Amendment — Discretion. — It  is  within  the  sound  dis- 

cretion of  the  trial  court  to  permit  or  refuse  an  amendment  to  the 
pleadings  after  the  trial  has  begun.     (Sandoval  v.  Randolph,  371.) 

See  Action  for  Wrongful  Death,  1;  Damages,  4;  Judgment,  1-5; 
Mines  and  Minerals,  3;  Negligence,  3;  Trover  and  Conversion. 

POLICY.    See  Life  Insurance,  1. 

PRACTICE. 

1.  Practice — Appeal — What  Orders  Appealable — Eminent  boMAiN 
— Order  for  Possession  Pending  Proceedings — Rev.  Stats.  Ariz. 
1901,  par.  1214,  Construed. — Paragraph  1214,  supra,  sets  out  all 
orders  of  the  courts  that  may  be  appealed  from,  and  does  not  in- 
clude therein  an  order  granting  possession  in  condemnation  pro- 
ceedings on  the  payment  of  certain  money  in  the  court  or  the 
giving  of  a  bond  for  the  benefit  of  the  land  owner,  and  such 
order  is  therefore  not  directly  appealable.  (De  Hansen  v.  District 
Court,  379.) 

PRINCIPAL  AND  SURETY. 

1.  Principal  and  Surety — Bond — Construed— Liability — "Extent. — A 
building  contractor's  bond  required  him  to  complete  the  work  ac- 
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cording  to  a  contract  referred  to  and  incorporated  in  such  bond,  and 
provided  that  "the  condition  of  the  above  obligation  is  such  that" 
he  "shall  finish  the  above  work  on  or  before  the  first  day  of  July, 
1901,  as  per  contract."  The  contract  required  that  the  contractor 
should  provide  the  material  and  perform  all  work  mentioned  in  the 
specifications,  and  if  at  any  time  there  should  be  evidence  of  any 
lien  or  lienable  claim,  the  owner  should  have  the  right  to  retain  out 
of  any  claim  then  due  sufficient  to  indemnify  himself  against  such 
lien  or  claims,  and  should  there  be  any  claims  after  the  payments 
are  made,  the  contractor  should  refund  to  the  owner  moneys  that 
the  latter  may  be  compelled  to  pay  in  discharging  them.  Held,  that 
the  said  bond  may  fairly  be  interpreted  to  require  the  obligors  to 
indemnify  the  obligee  for  liens  arising  by  reason  of  the  contractor 
failing  to  pay  for  materials.  (Prescott  National  Bank  v.  Head, 
213). 

2.  Principal  and  Surety — Discharge  op  Surety — Rev.  Stats.  Ariz. 

1901,  pars.  3551  and  3552,  Construed. — A  notice  following  the  lan- 
guage of  paragraph  3551,  supra,  which  provides  that  a  surety,  when 
a  right  of  action  has  accrued  under  the  bond,  may  require  the  obligee 
to  forthwith  sue  thereon,  is  sufficient,  it  not  being  necessary  that 
the  notice  should  recite  that  right  of  action  has  accrued,  and  that  if 
the  obligee  fails  to  comply  with  the  notice,  the  surety  intends  to 
avail  himself  of  the  discharge  provided  for  by  paragraph  3552, 
supra.     (Prescott  National  Bank  v.  Head,  213.) 

3.  Same — Same — Premature — Rev.  Stats.  Ariz.  1901,  pars.  3551,  3552 

— Construed. — Under  paragraphs  3551  and  3552,  supra,  which  re- 
quires that  a  surety  may  require  the  obligee,  when  right  of  action 
has  accrued,  to  sue  forthwith,  and  for  the  surety's  discharge  if  the 
obligee  fails  so  to  do,  such  notice  to  the  obligee  in  a  building  con- 
tractor's bond,  which  required  contractor  to  discharge  all  material 
lien  claims,  was  prematurely  given,  where  plaintiff,  a  lien  claimant, 
who  was  also  a  surety  under  the  bond,  served  such  notice  subse- 
quent to  the  time  of  filing  his  suit  to  foreclose  his  lien,  and  prior 
to  the  expiration  of  the*  time  when  the  defendant,  the  obligee  under 
bond,  was  entitled  to  file  a  counterclaim  upon  the  bond  for  the 
amount  of  his  lien.     (Prescott  National  Bank  v.  Head,  213.) 

4.  Same — Bond— Contract — Change    in    Obligation. — Where    certain 

changes  in  a  contract  were  made  without  the  knowledge  of  the  surety 
on  a  building  contractor's  bond,  where  the  changes  were  made  wholly 
at  the  obligee's  expense,  and  did  not  add  to  the  surety's  liability, 
such  changes  did  not  operate  to  dischar^/the  surety  on  the  bond. 
(Prescott  National  Bank  v.  Head,  21 


PROBATE  COUBT. 

1.  Probate  Court — Assignment  op  /  /tive  Shares — Rev.  Stats. 

Ariz.  1901,  par.  1904,  Constr/  ,'der  paragraph  1904,  supra, 

authorizing  the  probate  cour^  x  shares  of  real  estate  only 
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to  the  heirs,  or  to  persons  to  whom  they  have  been  "conveyed," 
that  court  has  no  authority  to  assign  the  share  of  an  heir  to  another 
who  does  not  hold  a  valid  "conveyance"  of  title.  (Maconchy  v. 
Delehanty,   366.) 

2.  Same — Same — Bankruptcy — Personal  Estate — Foreign  Assign- 
ment— When  Valid. — While  no  effect  can  be  given  to  an  assign- 
ment of  a  foreign  bankrupt  in  so  far  as  it  affects  real  estate 
because  not  properly  acknowledged,  yet  where  there  are  no  local 
creditors  to  be  protected,  it  is  proper  for  the  probate  court  to 
assign  to  foreign  assignees  of  a  bankrupt  the  bankrupt's  share  in 
the  personal  property  of  his  deceased  relative.  (Maconchy  v. 
Delehanty,  366.) 

See  Administrators,  1. 

PROCESS.  « 

1.  Process — Return— Impeachment — Rev.  Stats.  Ariz.  1901,  par. 
1088. — While  paragraph  1088,  supra,  provides  that  the  return  of 
sheriff  on  process  is  prima  facie  evidence  of  the  fact  stated,  such 
return  of  service  of  summons  may  be  shown  to  be  false,  that  no  ser- 
vice was  made,  and  that  the  court  obtained  no  jurisdiction  of  de- 
fendant, without  proving  that  the  false  return  was  procured  by  th« 
fraud  of  plaintiff.  (National  Metal  Co.  v.  Greene  Con.  Cop.  Co., 
108.) 

See  Judgment,  3. 

PUBLIC  LANDS. 

1.  Rev.  Stats.  Ariz.  1901,  pars.  4035-4037,  Construed — Public  Lands 

— School  Lands — "Improvements" — Preference  Right  to  Lease. 
The  sections  of  Revised  Statutes,  supra,  providing  that  a  preferred 
right  to  lease  school  landB  shall  be  given  actual  bona  fide  settlers 
who  have  placed  improvements  thereon,  and  defining  "improvements'* 
as  anything  permanent  in  character,  the  result  of  labor,  or  capital, 
enhancing  the  value  of  the  land,  etc.,  require  that  a  person  to  ac- 
quire a  preference  right  to  lease  school  lands  be  an  actual  and  bona 
fide  settler,  and  that  he  place  on  the  land  improvements  permanent 
in  character,  the  result  of  labor  or  capital,  which  enhance  the  value 
of  the  land.     (Schley  v.  Vail,  226.) 

2.  Same — Public  Lands — School  Lands — Complaint — Sufficiency. — 

A  complaint  in  an  action  based  on  plaintiff's  preferred  right  to  lease 
school  land  leased  to  another,  which  alleges  that  plaintiff,  prior  to 
the  leasing  of  the  land,  was  in  possession  thereof  and  placed  thereon 
valuable  permanent  improvements,  but  which  fails  to  allege  that  the 
improvements  are  the  result  of  labor  or  capital,  or  that  the  improve- 
ments enhance  the  value  of  the  land,  or  that  the  improvements  are 
not  such  as  may  be  removed,  is  fatally  defective,  under  Revised  Stat- 
utes of  1901,  paragraphs  4035-4037,  giving  a  bona  fide  settler  on 
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school  land  the  preferred  right  to  lease  the  same  on  his  making  per- 
manent improvements  thereon  as  the  result  of  labor  or  capital  and 
enhancing  the  value  of  the  same.     (Schley  v.  Vail,  226.) 

3.  Sams — Improvements. — A  settler  on  school  land  who  places  thereon 

a  house,  barns,  corrals,  fences,  and  who  cleans  off  the,  undergrowth 
to  prepare  the  ground,  and  who  uses  the  same  for  grazing  purposes 
or  for  dry  farming,  has  the  preferred  right  to  lease  the  same,  within 
Revised  Statutes  of  1901,  paragraphs  4035-4037.  (Schley  v.  Vail, 
226.) 

4.  Same — "Valuable    Improvements." — A  frame  house,  firmly  con- 

structed on  school  land  by  a  settler  thereon,  is  a  "valuable  improve- 
ment," and  the  building  may  be  used  by  the  settler  for  a  warehouse 
in  which  to  store  supplies  for  use  on  adjacent  property,  or  to  sell  to 
proprietors  of  adjacent  property,  or  for  a  saloon  to  invite  the  patron- 
age of  employees  on  adjacent  property;  but  if  placed  on  blocks  and 
pillars,  as  such  buildings  frequently  are,  would  not  be  appurtenant 
to  the  realty,  but  could  be  readily  removed,  and  neither  tending  to 
develop  or  reclaim  the  land  nor  having  enhanced  the  value  of  the 
same,  would  not  constitute  either  improvements  or  appurtenances 
thereon  as  set  forth  in  statutes  cited  supra.     (Schley  v.  Vail,  226.) 

5.  Public  Lands — Land  Officers'  Decisions — Conclusive. — In  the  ab- 

sence of  fraud,  imposition  or  mistake,  a  decision  of  the  United  States 
Land  Department  officials  upon  a  contest  to  determine  whether  land 
taken  up  under  a  homestead  entry  was  mineral  and  not  agricultural 
is  binding  on  the  courts  of  the  country,  and  not  subject  to  collat- 
eral attack  in  ejectment  by  either  party  to  the  contest.  (Old 
Dominion  etc.  Smelting  Co.  v.  Haverly,  241.) 

6.  Public  Lands — Mexican  Grants — Confirmation — Effect — Act  of 

Congress  Creating  Court  of  Private  Land  Claims  Construed. — 
Act  of  Congress  aupra,  which  created  the  court  of  private  land 
claims  with  jurisdiction  to  determine  the  rights  of  the  claimant 
under  Mexican  land  grants,  provides  that  where  land  decreed  to 
any  claimant  shall  have  been  granted  by  the  United  States  to 
another,  the  title  of  the  land  shall  remain  valid.  Held,  that  this 
latter  provision  does  not  apply  to  confirmation  of  grants  in  suits 
instituted  by  the  government  against  the  claimants  who  do  not 
voluntarily  appear  to  obtain  the  benefits  of  the  act.  And  where 
the  court,  in  a  suit  by  the  government  against  plaintiff  and  defend- 
ant, confirmed  a  grant  to  plaintiff  without  excepting  the  lands  of 
the  defendant,  although  by  the  pleadings  the  attention  of  the 
court  was  called  to  the  fact  that  titles  had  been  issued  to  portions 
of  the  grant  to  the  defendant  by  the  United  States,  plaintiff  ob- 
tains title,  and  is  entitled  to  quiet  title  as  against  defendant. 
(Richardson  v.  Ainsa,  359.) 

7.  Public  Lands — Disposal — Townsites — Rev.  Stats.  U.  S.,  sec.  2387 

(U.  S.  Comp.  Stats.  1901,  p.  1457),  Construed — Rights  of  "Occu- 
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pant." — Revised  Statutes,  supra,  provides,  whenever  any  portion  of 
the  public  lands  has  been  occupied  as  a  townsite,  it  is  lawful  for 
the  judge  of  the  county  court,  in  case  the  town  is  unincorporated, 
to  enter  the  lands  so  occupied  in  trust  for  the  benefit  of  the  occu- 
pants thereof,  the  execution  of  which  trust  shall  be  regulated  by  the 
legislative  authority  of  the  territory,  etc.  Held,  that  the  "occu- 
pants" for  whom  the  trustees  took  the  legal  title  under  the  act 
were  those  who  were  such  at  the  time  the  townsite  was  entered. 
(City  of  Globe  v.  Slack,  408.) 

8.  Same — Streets — Poweb  op  Trustee  to  Create. — Revised  Statutes 

of  the  United  States,  section  2387  (U.  S.  Comp.  Stats.  1901,  p. 
1457),  provides  that,  whenever  any  portion  of  the  public  lands 
has  been  occupied  as  a  townsite,  the  judge  of  the  county  court 
may  enter  the  land  so  occupied  in  trust  for  the  occupants  thereof, 
the  execution  of  such  trust  to  be  conducted  under  the  regula- 
tions prescribed  by  legislative  authority.  Section  2391  (page  1459) 
provides  that  any  act  of  a  trustee  not  in  conformity  with  such 
regulations  is  void.  Compiled  Laws  of  Arizona  of  1877,  chapter 
80,  made  it  the  duty  of  the  probate  judge,  whenever  requested  by 
the  occupants  of  an  unincorporated  town,  to  enter  a  townsite  and 
to  appoint  three  commissioners  to  have  a  survey  made  to  con- 
form as  nearly  as  possible  to  the  original  plan  of  the  town,  and 
a  plat  made  thereof,  designating  the  lots  containing  improve- 
ments, with  the  names  of  the  owners  thereof,  and  to  give  notice 
of  a  date  upon  which  the  commissioners  would  Bell  off  the  lots, 
etc.,  to  persons  entitled  thereto.  Held,  that,  while  the  occupants 
had  a  vested  interest  in  the  streets  and  alleys  as  they  existed 
when  the  townsite  was  entered,  the  commissioners  had  no  author- 
ity under  the  act  to  create  additional  streets.  (City  of  Globe  v. 
Slack,  408.) 

9.  Same. — It  is  competent  for  the  legislature,  under  Revised  Statutes 

of  the  United  States,  section  2387  (U.  S.  Comp.  Stats.  1901,  p. 
1457),  to  authorize  the -trustee  of  such  townsites  to  divide  unoc- 
cupied land  within  the  townsites  into  lots  and  blocks  and  dis- 
pose of  them  for  the  public  benefit,  and  to  that  end  establish 
streets  and  alleys  to  such  unoccupied  land.  (City  of  Globe  v . 
Slack,  408.) 

0 

PUBLIC  OFFICERS.    See  Certiorari,  2. 

RAPE.     See  Assault  with  Intent  to  Commit  Rape. 

REAL  PROPERTY. 

1.  Real  Property — Exchange— Fraud— Rescission — Bona  Fide  Pur- 
chaser.—Where  property  of  which  plaintiff  is  the  equitable  mort- 
gagee is  exchanged  with  plaintiff's  consent  and  defendants'  agree- 
ment to  give  plaintiff  a  mortgage  on  the  property  acquired  in  ex- 
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change,  and  such  legal  mortgage  is  given  and  duly  recorded,  the 
party  exchanging  with  defendants  cannot  rescind  the  transaction 
for  fraud  as  against  plaintiff,  the  latter  being  a  purchaser  for 
value  in  good  faith,  and  the  exchange  being  merely  voidable  and 
not  void.     (Richardson  v.  Wren,  379.) 

RECORD.     See  Appeal,  1;  Appeal  and  Error,  1,  9,  10,  11,  13,  15,  19, 
22,  24,  26,  27,  80. 

RES  JUDICATA.    See  Judgment,  1. 

REVIEW.    See  Appeal,  2,  3;  Appeal  and  Error,  1,  7,  8,  9,  10,  14,  20, 
22,  24,  26,  28,  29,  30,  32;  Bankruptcy,  1. 

RIPARIAN  OWNERS.    See  Irrigation. 

RULES  OF  COURT.    See  Appeal  and  Error,  5,  6,  8,  13,  18,  21. 

SALES.    See  Administrators,  2. 

SCHOOL  LANDS.    See  Public  Lands,  1,  2. 

SELF-DEFENSE.    See  Assault  and  Battery,  3. 

SERVICE.    See  Motions,  1. 

SHERIFF. 

1.  Sheriff — Bond — Falsi  Impbisonment — Complaint— Sufficiency. — 
A  complaint  for  recovery  on  a  sheriff's  bond  for  false  imprisonment 
on  plaintiff's  arrest  by  the  sheriff's  deputy,  though  it  negatives  the 
conditions  upon  which  a  lawful  arrest  could  have  been  made  with- 
out a  warrant,  is  insufficient  where  it  does  not  allege  that  he  was 
arrested  without  a  warrant,  nor  on  general  terms  charge  that  the 
arrest  was  unlawful.     (Bo  neb  rake  v.  Hunt,  98.) 

SPECIFIC  PERFORMANCE. 

1.  Specific    Performance — Adequate  Remedy  at  Law — Damages. — 

There  can  be  no  action  for  specific  performance  of  a  provision  in 
a  sale  of  mining  claims  that  the  purchaser  should  furnish  employ- 
ment for  the  seller  at  the  mines,  there  being  a  clear  remedy  at  law 
in  damages  for  its  breach.  (Mallory  v.  Globe-Boston  Cop.  Min.  Co., 
296.) 

2.  Same — Same. — There  can  be  no  specific  performance  of  provisions  in 

a  sale  of  mining  claims  relating  to  the  running  of  cross-cuts,  shafts 
and  drifts,  where  the  contract  specified  no  time  when  the  work 
should  be  done,  and  there  is  no  allegation  of  damages  by  failure 
to  commence  the  work  at  the  time  of  the  institution  of  the  suit, 
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and  there  is  no  prayer  in  the  complaint  asking  for  such  specific 
performance  as  there  is  in  respect  to  other  provisions  in  the  con- 
tract of  sale.     (Mallory  v.  Globe-Boston  Cop.  Mia.  Co.,  296.) 

3.  Specific   Performance — Forfeiture — Othzr    Remedies. — Where   a 

contract  for  the  sale  of  mining  claims  provides  that  on  noncompli- 
ance of  the  purchaser  with  any  of  the  terms  of  the  agreement  it 
should  forfeit  all  machinery  and  appliances  placed  on  the  claims, 
and  provides  that  such  forfeitures  should  be  in  full  satisfaction  of 
all  claims  and  demands,  the  agreement  controls  itself;  it  provides  for 
the  measure  of  damages  to  the  exclusion  of  the  remedy  by  cancella- 
tion of  the  sale  and  specific  performance.  (Mallory  v.  Globe-Boston 
Cop.  Min.  Co.,  290.) 

4.  Specific  Performance — Grounds — Contract— Repudiation  of  Ven- 

dee— Effect. — A  contract  to  purchase  land  provides  that  the  ven- 
dor should  give  a  good  and  sufficient  warranty  deed  and  furnish  an 
abstract  showing  a  perfect  title  to  the  property.  The  vendee  made 
a  cash  payment  of  $500  and  later,  under  the  terms  of  the  contract, 
tendered  the  balance  of  the  purchase  money  but  refused  to  accept 
the  deeds  and  abstract  offered,  on  the  ground  that  the  title  was  de- 
fective; whereupon  the  vendor  attempted  to  rescind  and  brought 
ejectment  for  the  possession  of  the  property  which  was  in  the  ven- 
dee, to  which  action  defendant  filed  a  cross-complaint,  asking  for 
specific  performance  of  the  contract.  In  the  course  of  the  trial  the 
vendee  discovered  that  the  defect  in  the  title  was  a  mere  equity, 
and  then  and  there  tendered  the  purchase  price  in  open  court,  to 
take  the  title  which  the  vendor  had,  which  offer  was  refused  by  the 
vendor.  Held,  that  inasmuch  aB  time  was  not  of  the  essence  of  the 
contract,  and  the  contract  had  been  partially  performed  by  the  part 
payment,  and  it  was  in  the  power  of  the  vendor  to  make  a  good 
title,  the  vendee  was  strictly  within  his  rights  in  refusing  to  accept 
a  defective  title,  and  was  not  in  default,  and  could  waive  the  de- 
fective title  and  accept  whatever  title  the  vendor  had,  and  was  en- 
titled to  a  specific  performance  of  the  contract.  (Walton  v.  Mc- 
Kinney,  379.) 

5.  Specific  Performance — Defense— Appreciation  in  Value  of  Prop- 

erty.— Where  suit  was  brought  to  specifically  enforce  a  contract  in 
the  conveyance  of  land,  payments  having  been  delayed  because  the 
vendor  did  not  furnish  a  perfect  title,  it  is  no  defense  that  since 
the  contract  was  entered  into  the  property  has  greatly  appreciated 
in  value,  where  the  payments  were  not  delayed  from  motives  of 
speculation.  (Walton  v.  McKinney,  379.) 

STARE  DECISIS. 

1.  Stare  Decisis — Equally  Divided  Court— Decision  not  a  Prec- 
edent.— Where  a  judgment  of  the  court  is  affirmed  by  an  equally 
divided  court,  such  decision  does  not  have  the  force  of  a  cogent 
precedent.     (Territory  v.  Gaines,  270.) 
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STATEMENT  OF  FACTS.    See  Appeal  and  Error,  4,  18,  24. 

STATUTES. 

1.  Statutes  — Construction  — Inconvenience  —  Immaterial.  —  The 

fact  that  a  certain  construction  of  a  statute  will  cause  much  in- 
convenience cannot  be  allowed  to  affect  the  judicial  determination 
of  a  case  involving  such  construction.     (Buggeln  v.  Cameron,  200.) 

2.  Statutes — Construction — Strict — When   in   Derogation   of   the 

Common  Law. — The  construction  of  the  United  States  statutes 
creating  a  court  of  private  land  claims  wherever  in  derogation  of 
the  common-law  rights  must  be  strict.     (Richardson  v.  Ainsa,  359.) 

See  Limitation  of  Action;  Monopolies,  2. 

STATUTES  OF  LIMITATION. 

1«  Statutes  op  Limitation — Construction — Rev.  Stats.  £biz.  1887, 
title  44,  pars.  2297-2334,  Cited— Rev.  Stats.  1901,  title  41, 
pars.  2935-2974  and  4243,  Construed. — Title  41,  paragraphs 
2935-2974,  supra,  repealed  and  re-enacted,  title  44,  paragraphs 
2297-2334,  supra,  with  certain  changes  and  new  provisions,  taking 
effect  September  1,  1901.  Under  title  44,  supra,  the  time  within 
which  an  action  for  debt  might  be  brought  where  the  indebtedness 
is  evidenced  at  the  time  "by  any  contract  in  writing  enacted 
within  the  territory"  was  five  years,  and  this  was  shortened  to 
four  years  by  paragraph  2954,  supra.  Paragraph  2954,  supra, 
reads  as  follows:  "Not  one  of  the  provisions  of  this  title  shall  be 
so  construed  as  to  revive  any  claim  which  is  barred  by  pre-existing 
laws,  and  all  claims  against  which  limitations  under  said  laws  had 
commenced  to  run  shall  be  barred  for  the  lapse  of  time  which 
would  have  barred  them  had  those  laws  continued  in  force."  Para- 
graph 4243,  supra,  reads  as  follows:  "When  a  limitation  or  period 
of  time  prescribed  for  any  act  herein  is  repealed  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  purpose  has  begun  to  run 
before  this  act  takes  effect,  and  the  same  or  any  limitation  is  pre- 
scribed for  any  act  passed  at  this  session  of  the  legislature,  the 
time  which  has  already  run  shall  be  deemed  part  of  the  time  pre- 
scribed as  such  limitation  by  any  act  passed  at  this  session  of  the 
legislature."  Held,  under  the  rule  that  a  special  statute  will  con- 
trol a  general  one  on  the  same  subject,  and  paragraph  4243,  being 
general  in  character,  embracing  all  re-enacted  or  amended  statutes 
of  limitation  and  statutes  appertaining  to  the  acquisition  of  rights, 
and  paragraph  2974,  applying  exclusively  to  amendments  made  to 
the  statute  of  limitation  embraced  in  title  41,  that  a  cause  of  action 
founded  upon  a  contract  in  writing  evidencing  an  indebtedness  ex- 
ecuted within  the  territory  which  had  accrued  prior  to  September 
1,  1901,  is  controlled  by  the  statute  of  limitations  in  force  at 
the  time  the  action  accrued,  being  five  years.  (Crowell  v.  Daven- 
port, 323.) 
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STATUTORY  CONSTRUCTION. 

L  Statutory  Construction — New,  Re-enacted  or  Amended  Statutes 
— Limitation  or  Actions. — The  rule  for  the  provision  of  new,  re- 
enacted  or  amended  statutes  of  limitation  is  that,  unless  a  contrary 
intent  be  expressed,  they  are  to  be  given  a  prospective  effect,  so  as 
to  extend  the  period  of  time  within  which  suits  might  be  brought 
upon  existing  causes  of  action  to  the  full  time  prescribed  by  such 
statutes,  counting  from  the  time  they  take  effect.  (Croweil  v. 
Davenport,  323.) 

S.  Statutory  Construction. — The  court  has  no  authority  to  extend  a 
law  beyond  the  fair  and  reasonable  meaning  of  its  terms,  be- 
cause of  some  supposed  policy  of  the  law  or  because  the  legisla- 
ture did  not  use  the  proper  words  to  express  its  meaning.  (Flow- 
ing Wells  Co.  v.  Culin,  425.) 
See  Life  Insurance,  1. 

SURETY.    See  Mechanic's  Lien,  L 

TAXATION. 

1.  Taxation — Collection    of    Taxes — Attorney — Employment — Tax 

Collector — Authority — Laws  1903,  p.  162,  No.  92,  Construed. — 
While  Act  No.  92,  supra,  authorizes  the  tax  collector  of  a  county 
to  employ  an  attorney  to  bring  suit  for  the  collection  of  back  taxes, 
and  an  attorney  employed  in  the  prosecution  of  a  particular  action 
may  not  be  dismissed  by  the  tax  collector  without  cause  so  as  to 
deprive  him  of  the  compensation  for  his  services,  yet  the  statute 
does  not  confer  upon  the  tax  collector  authority  to  make  an  irrevo- 
cable contract  for  the  services  of  an  attorney  in  the  prosecution  of 
all  suits.     (McGowan  v.  Gaines,  105.) 

2.  Taxation — Action    to    Recover    Taxes — Compromise— Board    of 

Supervisors — Authority — Rev.  Stats.  Ariz.  1901,  par.  973 — 
Construed. — Paragraph  973,  supra,  providing  that  the  board  of 
supervisors  shall  have  the  power  "to  direct  and  control  the  prose- 
cution and  defense  of  all  suits  to  which  the  county  is  a  party, 
and  to  compromise  the  same,"  and  further,  "to  do  and  perform 
all  other  acts  and  things  which  may  be  necessary  to  the  full  dis- 
charge of  the  duties  of  the  chief  legislative  authority  of  the 
county  government,"  confers  no  authority  on  the  county  board  of 
supervisors  to  compromise  any  action  for  the  collection  of  taxes. 
(Territory  v.  Gaines,  270.) 

3.  Taxation — Action   to   Recover  Taxes — Terms   op   Compromise — 

Rev.  Stats.  Ariz.  1901,  par.  3922,  as  Amended  bt  Act  No.  92, 
Laws  of  1903,  Construed. — Paragraph  3922,  as  amended  by  Act 
No.  92,  supra,  specifies  certain  conditions  under  which  the  board 
of  supervisors  may  compromise  taxes,  and  any  compromise  which 
was  not  based  upon  any  of  the  conditions  contained  therein  is 
void.     (Territory  v.  Gaines,  270.) 
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TAXATION   (Continued). 

4.  Taxation — Tax  Collector— Duty  to  Sub  not  Discretionary — 
Rev.  Stats.  Ariz.  1901,  par.  3917,  as  Amended  by  the  Laws 
of  1903,  Act  No.  92. — Under  paragraph  No.  3917,  as  amended  by 
Act  No.  92,  supra,  it  is  the  duty  of  the  county  tax  collector,  in 
the  exercise  of  which  he  is  without  discretion,  to  bring  suit  to 
collect  the  delinquent  taxes.     (Territory  y.  Gaines,  270.) 

See  Constitutional  Law,  1,  2. 
TAX  COLLECTOR.    See  Taxation,  1,  4. 
TOWNSITES.    See  Public  Lands,  7. 
TRANSCRIPT.    See  Appeal  and  Error,  27. 
TRESPASS.    See  Estoppel,  L 

TRIAL. 

1.  Trial — Instructions — Terms — Act  op  Cong.  July  4,  1884,  chap. 

180,  sec.  8,  23  Stat.  97  (1  Rev.  Stats.  Supp.  450).— In  an  action 
by  the  United  States  government  on  the  bond  of  a  disbursing  agent 
conditioned  on  his  accounting  for  public  funds  in  his  hands  and  on 
his  not  presenting  any  fraudulent  claim  within  act  of  Congress, 
supra,  where  the  government  established  the  amount  due  the  govern- 
ment from  the  agent  by  showing  that  a  voucher  for  a  specified  amount 
had  been  credited  to  him,  and  then  recharged  against  him  on  a  find- 
ing that  it  was  of  the  fraudulent  character  mentioned  in  the  stat- 
utes, supra,  an  instruction  that  the  government  must  establish  that 
there  was  a  material  misrepresentation  as  to  the  amount  due  and 
paid  on  the  voucher  was  properly  refused  as  not  within  the  issues; 
the  defendants  having  alleged  in  their  answer  that  the  voucher  was 
"of  the  character  mentioned  in  section  8."  (Ewing  v.  United 
States,  1.) 

2.  Same — Same — Same. — It  was  not  error  for  the  court  to  refuse  to  in- 

struct that  if  the  disbursing  agent  faithfully  paid  a  voucher  re- 
charged against  him,  and  that  at  the  time  of  payment  it  was  due 
because  the  payer  had  completed  a  contract,  the  verdict  should  be 
for  the  defendants,  inasmuch  as  it  directed  the  jury  to  determine 
the  case  on  an  issue  not  involved.     (Ewing  v.  United  States,  1.) 

3.  Trial — Verdict — Direction — When  Authorized. — The  court  is  not 

authorized  to  instruct  a  verdict  for  the  plaintiff  if  there  has  been 
any  evidence  presented  which  would  sustain  a  verdict  in  favor  of 
the  defendant;  but  unless  there  has  been  such  evidence  and  the* 
court  would  be  constrained  on  motion  to  set  aside  a  verdict  for  de- 
fendant after  rendition,  then  the  court  is  authorized  to  direct  a  ver- 
dict for  the  plaintiff.     (Ewing  v.  United  States,  1.) 

4.  Trial  — Instructions  — Larceny —  Decrees —  Requests — Necessity 

for, — In  the  absence  of  a  request  by  the  defendant  for  the  court 
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in  its  instructions  to  the  jury  to  define  the  different  degrees  of 
larceny,  it  is  not  error  for  the  court  to  omit  such  instruction.  (Buf- 
fehr  t.  Territory,  165.) 

5.  Trial — Instructions  to  Juby— Refusal — When  Proper. — Re- 
quested instructions  on  behalf  of  the  defendant  in  a  criminal  trial 
are  properly  refused  where  all  the  points  contained  therein  have 
been  fully  covered  by  the  court  in  its  general  charge.  (Prior  v. 
Territory,  169.) 

See  Action  for  Wrongful  Death,  2;  Criminal  Law,  3. 

TROVER  AND  CONVERSION. 

1.  Trover  and   Conversion — Action — Pleading — Complaint — Demur- 

rer.— A  complaint  in  an  action  to  recover  5,950  Mexican  dollars,  or 
their  value  in  American  money — $2,558.50 — lost  in  gambling  by  an 
agent  without  consent  of  the  owner,  is  not  fatally  defective,  for  that 
there  is  not  sufficient  description  of  the  property  lost,  for  the  rea- 
son that  there  is  no  such  thing  as  "a  dollar"  in  the  money  of  the 
Republic  of  Mexico,  because  the  court  will  not  take  judicial  notice 
of  the  monetary  system  of  any  foreign  country,  and  further,  be- 
cause the  Mexican  "dollar,"  as  such,  has  been  definitely  recognized 
by  section  3567  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  2376),  providing  that  the  "Mexican  dollar" 
should  be  receivable  at  the  Treasury,  postoffices  and  lana  offices  of 
the  United  States  at  a  certain  valuation.     (Ramirez  v.  Main,  43.) 

2.  Same — Same — Same — Same — Same. — A    complaint    to    recover    the 

value  of  Mexican  money  lost  by  the  plaintiff's  servant  without  his 
consent,  which  alleges  a  demand  for  the  return  of  the  property  and 
also  alleges  the  value  of  the  property  at  the  time  it  was  lost  and  at 
the  time  when  the  demand  was  made  therefor,  is  not  Bubject  to  gen- 
eral demurrer,  since  the  plaintiff  is  entitled  under  such  pleading  to  re- 
cover within  the  limits  of  the  prayer  its  value  at  the  time  of  the 
conversion,  whichever  date  that  may  have  been.  (Ramirez  v.  Main, 
43.) 

TRUSTEES.    See  Parties,  1;   Public  Lands,  8. 

TRUSTS. 

1.  Trusts— Establishment? — Evidence — Sufficiency. — In  an  action 
to  establish  a  trust  in  land  absolutely  conveyed,  the  evidence  of 
the  alleged  trustee  that  while  he  had  no  recollection  of  the  trans- 
actions respecting  the  particular  deeds  in  question,  all  the  deeds 
that  he  took  at  about  that  time  (of  which  there  were  a  large 
number)  in  mining  property  were  either  "deeds  of  trust  as  security 
or  else  to  assist  in  a  sale,"  that  he  usually  insisted  upon  having 
absolute  deeds  made,  and  that  he  did  not  pay  any  consideration 
therefor,  was  too  vague  and  uncertain  to  establish  a  trust  as 
prayed  for.     (Leatherwood  v.  Richardson,  278.) 

See  Venue,  2. 
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VENDOR  AND  PURCHASER. 

1.  Vendor  and  Purchases — Contract  for  Sale  or  Mines  not  an 
Option. — A  contract  obligating  the  plaintiff b  to  convey  to  defend- 
ant an  interest  in  mines  in  consideration  of  $500  paid  on  the  sign- 
ing, and  $14,500  within  a  year  thereafter,  and  obligating  defend- 
ant to  pay  all  taxes  on  the  mines  during  the  "life  of  this  option/' 
is  a  contract  on  defendant's  part  to  purchase,  and  not  a  mere 
option.     (Chenoweth  v.  Butterfield,  315.) 

VENUE. 

1.  Venue — Transitory  Action — Money  Received. — An  action  against 

certain  agents  for  money  had  and  received  is  transitory,  and  may 
be  brought  in  any  jurisdiction  where  the  defendants  can  be  served 
with  process.  m  (Sandoval  v.  Randolph,  371.) 

2.  Venue — Action  Concerning-  Land — Enforcement  of  Trusts — Rev. 

Stats.  Ariz.  1901,  par.  1294,  subd.  12,  Construed. — Under  para- 
graph 1294,  subdivision  12,  supra,  providing  that  all  suits  concern- 
ing real  estate  must  be  brought  in  the  county  in  which  the  real 
estate  or  a  part  thereof  is  Bituated,  a  resident  of  Pima  county  was 
properly  sued  in  Cochise  county  to  compel  him  to  convey  to  the 
plaintiff  certain  lands  which  he,  as  attorney  for  plaintiff,  had  pur- 
chased in  Cochise  county,  procuring  the  title  in  his  own  name,  with 
the  understanding  that  he  should  convey  title  to  plaintiff  upon  re- 
quest.    (Greene  Cattle  Co.  v.  Hereford,  403.) 

VERDICT.    See  Larceny,  1;  Trial,  3. 

WAIVER.    See  Pleading,  13. 

WATER  AND  WATERCOURSES. 

1.  Waters  and  Watercourses — Irrigation — Distribution  of  Water — 
Rev.  Stats.  Ariz.  1901,  par.  1431,  Construed — Judgment — Water 
Commissioner. — Where  the  court  has  determined  the  priority  of  a 
large  number  of  water  users  to  the  waters  of  a  certain  river  for 
irrigation  purposes,  and  decreed  what  amount  the  several  parties 
were  entitled  to  divert  from  said  river,  and  appointed  a  water  com- 
missioner, with  authority  to  enter  upon  all  canals,  dams,  gates,  etc., 
used  in  distributing  the  water  to  be  diverted  by  such  canals  under 
the  decree  for  the  benefit  of  various  parties,  and  to  make  such  rules 
and  regulations  as  he  should  deem  proper  and  expedient  to  be  ob- 
served by  the  parties  to  the  suit  for  the  distribution  and  use  of 
said  water,  the  power  given  to  said  commissioner  was  merely  an 
administrative,  and  not  judicial,  discretion  and  his  appointment  was 
a  proper  method  to  carry  the  decree  into  effect,  not  only  under  para- 
graph 1431,  supra,  but  also  under  the  exercise  of  the  common-law 
and  chancery  jurisdiction  of  the  court  to  provide  all  necessary  means 
to  carry  out  its  judgment  and  decree.  (Montezuma  Canal  Co.  V. 
Smithville  Canal  Co.,  99.) 
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2.  Watees    and    Watercourses —  Irrigation  —  Riparian    Owners  — 

Common  Law  —  Not  in  Forge  in  Arizona  —  Bill  of  Rights,  art. 
22,  and  Howell's  Code,  chap.  55,  Legislature  1864. — Howell's 
Code  adopted  the  common  law  of  England  bo  far  as  not  repugnant 
to,  or  inconsistent  with,  the  Bill  of  Rights  or  the  laws  of  the  terri- 
tory, and  the  Bill  of  Rights,  article  22,  declared  all  streams  suscepti- 
ble to  use  for  irrigation  to  be  public  property,  and  gave  any  in- 
habitant of  the  territory  owning  or  possessing  irrigable  land  the 
right  to  divert  water  necessary  for  irrigation  from  any  convenient 
stream.  Held,  that  the  common-law  doctrine  that  only  riparian 
owners  could  divert  water  from  streams  for  irrigation  purposes, 
being  repugnant  to  the  Bill  of  Rights,  article  22,  has  never  obtained 
in  this  territory.     (Boquillas  etc.  Co.  v.  St.  David  etc.  Assn.,  128.) 

3.  Same — Rights  Under  Common  Law,  Even  if  Existent,  Conferred 

No  Such  Property  Right  as  Might  not  be  Abrogated. — Whether 
or  not  subsequent  legislation  can  be  construed  as  a  recognition  that 
the  common  law  as  to  riparian  rights  was  adopted  by  the  statutes 
of  1864,  XJoweH'B  Code,  adopting  the  common  law,  any  right  granted 
by  the  statute  was  clearly  not  intended  to  become  property  in  such 
a  sense  that  it  might  not  be  abrogated  by  future  legislation,  when 
riparian  owner  has  made  no  use  of  the  water  permitted  him  at  com- 
mon law.     (Boquillas  etc.  Co.  v.  St.  David  etc.  Assn.,  128.) 

4.  Same — Treaties — Effect  on  Property  Rights. — Rights  under  treaty 

are  neither  greater  nor  less  than  prior  thereto.  While,  under  the 
treaty  of  Guadalupe  Hidalgo,  the  owner  of  a  Mexican  land  grant, 
title  to  which  was  vested  at  the  date  of  the  treaty,  retained  all  vested 
rights  of  the  property  to  which  he  was  entitled  under  the  laws  of 
Mexico,  and  the  legislature  of  Arizona  has  no  power  or  authority  to 
deprive  any  such  owner  of  any  such  rights,  at  least  without  due  com- 
pensation, yet  the  Mexican  law  in  force  at  the  time  of  the  treaty  above 
mentioned  was  such  that  the  legislature  could  concede  to  individuals 
or  corporations  exclusive  right  to  the  uses  of  water  of  unnavigable 
streams,  and  the  use  of  the  waters  of  such  streams  being  under  legis- 
lative control  under  the  Mexican  law,  the  change  of  sovereignty 
merely  transferred  this  right  of  control  from  Mexico  to  the  United 
States,  and  hence  Arizona,  exercising  power  delegated  to  it  by  the 
United  States,  might  grant  common-law  rights  to  a  riparian  owner 
or  establish  the  right  of  prior  appropriation,  and  grant  this  right 
to  others  than  riparian  owners.  (Boquillas  etc.  Co.  v.  St.  David 
etc.  Assn.,  128.) 

WITNESSES. 

1.  Witnesses— Examination — Cross — Redirect— Limits. — Where  new 
facts  are  elicited  from  a  witness  on  cross-examination,  testimony  in 
explanation  of  such  facts  may  be  gone  into  on  redirect  examination,, 
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although  Bueh  testimony  would  have  been  improper  on  direct  ex- 
amination.    (Bruchman  v.  United  States,  178.) 

!  2.  Same — Sams — Sams. — The    accused,    in   a    prosecution    for    selling 

whisky  to  Indians,  said  offense  alleged  to  have  occurred  at  a  trading- 
post  on  an  Indian  reservation,  having  testified  in  regard  to  the 
whisky,  beer  and  intoxicating  liquors    that  he  had  at  the  time  of 

1  and  prior  to  the  alleged  offense  kept  at  his  store,  it  was  not  error 

*  for  the  court  to  permit  the  prosecuting  attorney  to  cross-examine 
-'  said  accused  as  to  what  alcohol  he  kept  about  the  premises.     (Bruch- 

*  man  v.  United  States,  178.) 

See  Evidence,  1. 
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WORDS  AND  PHRASES. 

1.  Words  and  Phrases — "Conceal"  Defined. — To  conceal  means  pur- 
posely to  keep  from  sight  or  discovery.  (Gill  v.  Manhattan  Life 
Ins.  Co.,  232.) 
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